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VALAREE EB, Coz, } 
Appellee, \ } . 

+ 

vs. ; 

YELLOS CAB GOuPARY, 

a. Corporation, 


Appeliant. 


BR, PRUSIDING JUSTICE RATCAETT 
DELIVAMED THA OPIALOs OF THE CYAINT. 


Thies appeal is by the defendant from a judgnent in he 
gum of $5,900 entered upor the verdict of a fury in an setion am 
the ease after motions fer a new trial snd in arrest of judgment 
had beer overeruled. 

3 Plaintiff filed a declaration in which eke alleged 
thet on December 22, 1925, she beeane « passenger in one of tae 
defendant *s taxicabs, ama that the driver, servant of the d= 
fendent, criminally aseauited and revisi«i her while she was such 
passenger. ‘he asked damages in the aum of $100,000. 

Defendant filed a plen of the general lawns and a 
special plea denying ownership or operation of the taxicab and 
denying that defendant employed the person whe it was alleged 
committed the sesault. 

Defendant has argued that the court erred in the 
giving and refusing of instructions, but these instructions are not 
set forth in the trie? and argusent ae required by the rules of this 





226 Tll. App. 201. Ye have exncined the instructions bat de not 


thimk that there are any *rrore disclosed whieh vould recuire « 


Teversal. 
It in alse urged that pleintiffts esumcei sade ime 


| ‘Proper preiuticial arguments te the jury ani that the verdict of 





the jury was excessive, tut we 4o not think there ie any mert* in 
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either contention. 

The controlling question in the case is whether the 
verdict and ju¢gment are manifestly against the evidence and 
whether a new trial should have been granted for that reason. 


Yhe plaintiff at the time of the trial was 28 years of 





| age and unmarried. She was bern at Seepston, Illinois, and had 
etudied sueiec off ant on since she waa a chilad/ At one time ehe 
worked in Chicage and was quite familiar with the city and its ways. 
She seems to have had some ambitions in the way of musierl attain- 
ment and at one time while residing in Chieago underwent an opera- 
tion fer the purpese of correcting bewlegs. Her mother is dead; 
her father lives somewhere in Ghic. 

Her original declaration alleged that at the time of 
this incident she was a virgin and chaste. An amended declaration 
omitted this averment, and on the trial she admitted that while un- 
marriea ehe head lived wit one Patrick Callahan in St. Paul, repre- 
senting hereelf to be his wife. GShe also ¢aid that she severed her 
Telatiens with him because he wee a dope addict. 

This is met her first claim cgainst the defendant. in 
1902, ehile riding in a Yellow cab an accident sceurred in which she 
Was slightly injured, an4 she received the eum of $25 frem the de- 
fendant fer a relesse cf any claim on that seceunt. In this transe- 
action she gave her mame ce Yalaree Conohan snd signed a release by 
that mane. 

It seems that she has a grammar schoel education, at- 
tended high sehosl three years, and for a few months attended a 
university at Valparaiso, indiana. She worked at the Giate capitol 
at St. Paul fer three years and for a time was a teacher of the 
violin in a studio there. Zhe says: “I »ss sophisticated cneugh te 
know my vay about, I have been taking care of myself for a long 


time, I had been associating with men a let, one ©) and another 
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up in Binmeapolis.” he also sdmits that she drank some but she 
denies that she ever used drugs, in particular verenal. 

‘ In the year 1919 plaintiff and Patrick Callehan lived 
under the representation that they were man and wife with a family 
mamed Conohan in Chicago whe resided om Wilson avenue, Plaintiff 
was at that time a cashier at the itate and Lake theater. While 
im St. Paul plaintiff lived for a time with Mre. Callehan, the 
mother of Patrick, and when the mother fae absent she lived at the 
Young Yomen's Christian Asecciation and part ef the time at the 
home of Ere. Hey Clark, “hile there she heeanwe acquainted vith pr. 
Gustave =4lund. Ure. Clark ond Dr. Edlund gave evidence tending 
te sher that plaintiff was addicted te an exeepcive use ef veronal, 
This evidence ic denied by plaintiff, by Mrs. Callishean and by the 
memterse of the Conehan fasiiy with whem plaintiff and Patriek 
falleshan lived “hile she “a9 in Chleage. irs. Clark alee testified 
that while pisintiff wae in St. Paul and at Ker Heme, she vieited 
fer a time with two women, Charlotte Yolforda amd Kae Aeed; that 
Ghariotte Wolford claimed that she had been attacked in « eimilar 
way by « cab driver; that Ere, Clark, Hiss Wolford end Kae Keed 
talked together about the securrenee anid discussed the question of 
whether the cab company “cul4 be liable, an4 that in that conmmee- 
tion Ere. Clark sai’ te plaintiff, “®hy didn't she take «2 Yellow 
er a Red Top, a pereon was certainly foolish te take a private cab 
ifike that te come home at that time of night.” Plaintiff denies 
that she ever had knorledce of any such attack made on Charlette 
Welford and 4enier that any suc conversation ever teok place in 
her presence. She also denies the testimony of Dr. E4lund to tae 
effect that he treated her for the effects of an exeeseive use ef 
verenal, 

The evidence shows that plaintiff icft ‘St. Paul by 


railroad traix on Henday, December 21, 1925, at 11:50 p. m. and 
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that she errived in Chieage the following morning at 11:36 a, im. 
She was on her i te visit ter father in Ghie ¢turins the nelidays, 
Before leaving %t. Paul she sent a telegram to Mra. Yilma Hartung, 
a friend ef hers, who resided at 3343 Warren avenus, Uhicage, and 
whe war employed downtewmn; she hod known Ursa. Hartung for seven 
years and at one time lived with her in Gt. Paul; Yrs. Hartung 
@isae used the name Yolando Julians; her bustband at one time lived 
at this addreas with her, but she had obtained a diverce. the 
says she intended to meet plisintiff at the siaticn but went te the 
Wrong one, and plaintiff came to Her office in the Kew York Life 
building about one o ‘clock, 

Winifred Cenohan was q@aployed in a besuty shep on the 
Berth side of Chicago, =ni “ra, Nsrtung accompanied plaintiff te 
an elevated statien where she tock am “L" train te go to thie shop, 
where she arrived about twe e'eleck in the afternoon an4 had « 
shampeo smd marcel. She then vent te the heme ef the Conohan's, 
arriving there about five c'cleck, Genevieve Conohan got home from 
her werk downtown abeut 2 winutes toe six and fount slaintiff waite 
ing for her; they had dincer and it appears that sisintiff and 
Bies Cenchan had a habit ef exchanging clothes, Pleinfiff likeé 
Genevieve's jacket te go wits her black drese, and she had « blue 
coat which Genevieve iiked, so they ewitched for the might. 
Genevieve says that at this time plaintiff had on a felt hat and a 
Sealekin coat; that she aad a brassiere, snd sie thinks a vest and 
bleomers, a jersey fustened around the waist with elustie; her 
aress was of very heavy satin material, blisck; under her dress she 
had on bleomeres, a brassiere, no checise. “ne alee had om stockings 
and shees. Genevieve anys that plaintiff za2id she wae going te #rs. 
Hartung's for the might, altheug she would like to stay where che 
was. The Conohans, Filiism =n@ Genevieve, tegether vith pisintiff, 


testified that at about «ight o'clock they cslled a Yeliow cab by 
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phone tut it 414 net come, whereupon Tenevieve and ¥ililam Conehm, 
the brother, and plaintiff, walked to Sheridam road snd Lawrence ave- 
nue where they “hailed” a Yeliow onb. 

William Conohan had been a chauffeur fer the Yelioew cab 
diaiitiier tox a time begirning in December, 1971, but waa discharged 
beeause with cthers he left hie cab in the street md went comes 
where te plgy carde. “e woye that he hed sa¢ o few drinke but 
wae not under the influence of Liquer, ani that was the onc eof his 
employment by the Yelliew ooh compemy, Ne onyn that he end his 
sister put plaintiff ints the cab ond gave the 4river directions 


where te take her; that the 4river was is the reaulction ontfoers 
the Yelles eab drivers wore at tnat time; that he, Sillias, dia 


fet pay amy particular attention te the number of the eah and was 
mever able te tell definitely just what the number var; he rememe 


bere that the ecrner war vell Lighted and that the cab vas xoing 
seuth when he hailed it and that he teld the eab driver te co te 


3343 farren avenue, ‘The eck waz one ef the new type with ike 
ériver's ecat enclosed, = built-in eab, mot vith curtaine but with 
glass; the she4ews kent him frea sesing the ¢river, but he noticed 
that he bad a stubble of whiskers an4 that he was between °C and 
30 yeure of age. 

4g te the actual eccurrenee for whieh pisintiff suee, 
she is the ily witness. She says that when ahe got inte the cab 
whe rede for $1.95 worth before amything happened to her; ‘hat the 
a@river firet asked her how she wanted to drive and which way she 
Wanted te go, wi¢ that she teld Rim she was net well acquainted 
with the etrects; she dees net knew how far down they rent but they 
went toward the leop; she saves that she knew when «he wae on 
Sheridan read 211 the «ay uniil she got te the loop, bat ashe does 
mot rereuber ef coming ¢own ints the lsep. Ghe 4ace net know where 


it was that the driver turre4 off from Sheridan road, but she would 


@ay it was three or four miles down, and He then turned off te the 
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Pight; she thinks it was a boulevard, and it was net long after she 
noticed the meter an shoving $1.95 when the driver turned off the 
dowlevard intc a dark street, she thinks it was an alley; she saw 
the man turn into the alley but <i4 net seream until he stepned; 
he had gone perhaps a half a block in the alley when he stopped; 
he handed her 4 robe and then she says, “Il began to seream; ¢ was 
exeited because he huided me the rebe; when he teld me ‘you must be 
eol4a,* i did mot tegin to sersam; I eas sort ef geaing to try te 
get out; I pushed against him and tried to get out, tried to push 
him away; tried to scream. “here were ne houses around at that 
time that I can remexber.* the says ake did not see a light at 
thie time bet that it was ali darkness; that she dees net renember 
seeing police Mies and telling them that it hapoened in a park. 
When he opened the foor she did sot jump out Sut wondered “what he 
wae going te do. He said “You sust © celd® amn4 then he got in the 
eab, said he woul4 keep her warm and she started to scream, to 
fight and kick; she says she metices he wan wo fhite mam; he did 
mot kise her tut had his face sown by hers and bit her en the neek 
and treast before he struck her; he was tearing her ceat snéd dress 
amd he Rit her on the heads; he pinged her ail over, pinehet her 
breasts; she eould not push Aix saline thile she was conseious; — 
he got hold ef her he crushed an4 hurt her so she could not yell. 
She jiees netremesber of having seen « club or anything thet he 

Bit her with; she hed a bump on her head which rendered her un- 
econselous and when she came te she was not far from the house, 

mot more than Half a block; she does not know her she happened to 
be there and she foes not know if she rode 4 couple of miles «fter 
that before he let her out; tha: the driver took held of her ana 
tel4 her to get the hell out ef there; ahe says she knew at this 
time that she had been badly treated and had been raviched; when 


she got on the street she 4i¢ not seream. The place where he 











_—- pack fom an, 4 fae .duevedued 4, eae 22 vdatie. see as 
ep CTD PM. Shh AG oar ANAT palvedn.on soon 26 hepteNs j 
wee She eplic po saw th stinkes ome ..teerts seks 2igt Ae 

tas sas Loin mewter ton. blh dul yelle ads otat aud am rl 
on RRR 95, soe qOLin mF gh Hoots © Test» enesiven same Dasha 
eam peage vi caged I" ,amee ods ned day over 9 teal Dohme, 

06 teres we! 0 D408 9 unde index ats em behaut ed oe 

<p M2 RU, 9, aithen To axoe eae 1 immezee of atasi, & A ieel 
Somg_ot Sotst ,4uo tay Qt bodes ban aid sonkage sesiaue al 

det te Sewown aonwed ec eae sxed  .aaetoe oF DakNE yume ml 

de digit « 05 400 did ocia ween ont ° .zednomee ime I eaten 
moderna Hon net oie Fatt yweemined ite Bee FE swat at a | ste 
tang eat Memittgad 42 Yess Meds yatifoY dx wee PH tow yale 
eH Gale beteiiaw Pet feo qed tox bib sie “rest iene 

asia tee od ante Ae. “btao 6 ome oY" hes at, 9 ! 

’ 3 meets ot hotete ae fre kas wa qood Stone 9d tas 
Bib bx aes atid & saw ed r fem fon outs ayer ein phold bap 54 . 

Hows oa? me wn tid bar sind uA ered ess? oid bad tas Ro af ion 
baer | bein dees 128 gatans nar ed 7x8 fewrty ed sisted tenend te 


a _ eae, 
ted tedonie «xeve Lic Tet baviouke oc ;beod edt ao ted phase Dee 


ee ee 4" 


Ree ramabentns enw offs elide yewr ale daeg RE ts) biney ede jets 
tise den bkood oc8 os tot dxudd hots bestows oss w8 te bles toy out 


cr ae gl 4 






























——— 





= 


gd gant pa: Adqne ao ¢uf> o seve paired te codeeaetien aset 

Let Shere ae 

wee tek bexvebaex dpide hucd ten ae ened e hed ode paitiw wd ta 
a 

eenes aft aot ant fon ssw site ov onne ods sity bas suotoomee 


citer sai ene sel went Som avob ng pane » Vink oat ween ae 
a2 RSS Ee: 
‘Veins wade 20 piqued = eheot adie Th moms fom evod ule Reon © ad 
iS Ba cram t 7 
Stns eS ae dgot tavtst oad sala ; tuo sod ter od bch: an aed 


=, Spay 


ead de wend ee ayes ons pated} Ye tue Lied su tou os tod bf08 
gente ;Secle lean ges? feel hee batsets ihied ames bed ‘one tent omts 


3a cat ees 


0 ony opel oot .mostes tom 91D oda tomate ult no te ae 


L AME Se 
t 


4revped her off war a populous neighborhood with houses all arcund 
which coul4 be seen clearly. he says the reason she 414 net 
seream at this time was because she feare’ the san weald kill her. 
She 414 not notice whether the taxieakb had a number «and she 414 
met leck at the man tec see how he looked; she just wanted to get 
away from sim. he says that the hbt she got on the head made it 
impossible for her to know what she waz doing for two or three 
weeks; she cannet acecunt for the fact that she resiembere some 
things and does not remexber others; she does net realize how 
she get home but remexbers getting in the wrong entrance; she, 
however, «ent to irs. Hartung's some with mo assistanee from 
anybedy; she did net tell re. Sartung te call anybedy or te 
communicate with the Yellew cab company; she says she does not 
Femexber of Raving seen any policemen or ef two policemen coming to 
nee her and getting a statement from her as to what happened; Joes 
net remenber « man named Trenton getting a statement from her nor 
ef anytedy st the hispital te which she was afterwards taken gete 
tinge a staterent fran her. 

At the Hartung heme om this night she was met by Mazel 
Petrick, sho hed never seen sliaintiff before, and whe says that 
when plaintiff came to the édoor that night her coat was torn, her 
hair on the side of her face, her hat on the back of ner head and 
she seemed to be in a daze; that she clumg to the side of the door 
amd aeked for Wilwa Julius, which was irs. lartung's name before 
she wae married. Hazel helped plaintiff as far ae the bedroom 
deor and Ere, Hartung helped vlaintiff into the bedroom, teliing 
Mire. Petrick net te go in vith her; then ire, Hartung told ure. 
Petrick te eall up John Ryan, an aticrney, who sometime before had 
procured a divorce for her. Jehn Ryan is net the attorney ho 


trie’ the case. Ure. Hartung's telephene was out ef service so 


Nagel Petrick wert te the 4rugetore to call Ayan; she did net 
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telephone te anybody else that night, did not teli the druggist 
anything sbout it or summon » dector. “he next day Mazel Petrick 


@aw plaintiff and ehe and Yrs, “artung helped plaintiff eut of 
bed inte the bathtub; plaintiff walked with assistance; she saya 
Plaintiff wae “pretty badly bruiced;* that che had bruises on 
beth arms, four of thew on the beck of hor left arm the sine of » 
man's finger or bigger, another om the inside of the orm ee big as 
@ half delisr and a similer traise on the other arm, « bruire on 
her head about as big as ac grange which stuck up roughly about 
lied ditiinat on ingen; that there were he soratches on her 
face, tut bruises om her neck about as big ae a hali delier 
“black aud blue and yeliow;" that the left brenst hud been bit 
epen and she ssw teeth works there; that mark wae about an inch or 
go long and had been bleeding. 

Wiles ‘art 1, os ae thet after re, Petriek had trieé 
in vain several times she/ot- attorney Jehn Ryan about 11:30 that 
Bight and asked his te tell her what te do; he anid to exll « Asetor; 
she called Rysm ister and tel4 him that she could not cet «= doctor, 
and Syan said he woul4 eall ome Aimee f: he scent Gr. Meach whe came 
in the afterneon of the next day. The elinees took plaintiff te the 
bedroom an? clesed the 4eoor smd uniresced Her; the dress eee tern 
down the front snd = sleeve and secket vere almert rippet out: the 
brassiere sas torn dowm the fromt ant bleed atained; the rubber in 
the waistband ef the bloomers haé@ been ripped cut 2ni the blobwers 
were torn and stained; plaintiff's left breast was badly bitten, 
the right breast lacerated but not severely, and the laceration on 


the left treast was circular like teeth marke and sozed bised. 
Plaintiff's back was seratched as if a hand had been drawn aecrose it; 


there was a full print of a and on her arm, thumb and four fingers; 
her linbe were badly bruised, varticularly om the left side and 
inelde of her legs from the thigh 4ewn te the ankle. Her stockings 
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were badly stained; there wos bleed coxing from the vagina, Mra, 
Hartung took these clothes and put them aside in a box but lost 
them later when she moved, and they were net preduced upen the 
trial; one day later lire, Hartung called the police. She says 
there was a lump on the back of plaintiff's head but she 414 not 
motice if it was bleeting. Aa she nays, at the request of platne 
tiff she 414 not eall the Conohans because pleintiff 41d net wish 
them to knew of the affair; the Gonohane, however, cnlied up on the 
23r4 of December and gane to see plaintirr the fellowing day. 

Dr. Roach teetified that he wae ¢alled by Ryan, a lLawe 
yer, and examined plaintiff the afternoon of Neoeanber 24rd; that 
there was a bump on the left parietal region of the head a few 
inches above the ear, a bad bruise en the frontal region of the 
head, bruises on the arm and a deep laceration of the left breast 
like teeth marks; a contused area on the invide anpesct of the 
right thigh; he made an external vaginal exasination whieh 414 not 
Feveal any pathological condition; he preseribed absolute rest. 
She snewered his questions intelligently; he found no abrasions or 
- Bleeding om the senlp; she seemed wery nervous and Myeterieal; a 
teat sheved her syes normal; he was shown the clotaing whieh had 
mot yet been lost, but wae not able to aay that there wae blood, 
semen or anything like that on them, and he enys, “If it was shown 
to me that was rather disintererting te me." Br. Reneh did not 
treat plaintiff further, 

The Conchan fasily knew about the matter on the 24th 
and the same day two volicemen ealied. Om Cheistmas day the 
Cenehan <iris an4+ the bro‘her eame, and they wanted te take plain- 
tiff to the heognitel; she was taken to the Americar hoepital on Dee 
eember 27th and was seen there by Dr. Cleotte, whe ealiied and treated 


her at the request ef the Genohan fauitly; he says he oxemined her 


(@t the hospital and found » lump on her head about two inches abeve 
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the ear and about the size of half an egg; that the eyew 4isoclesed 
double vision; that he feund some abrasions om her vreaat and 
teeth marks én the left breast; that the shdomen iad emall bruises 
eeattered here and there ond the arms and lege hed similar 
bruises; that she seamed te be in a hase, hysterics), and fine 
tresers paseed througn her body; that the muscles were more or 
less rigid; herever, she earried on a fair conversation; he pree 
scribed tablets ef allenal as « hypnotic te quiet her; he saw her 
twiee that day and the nekt corning when he iet her go home, This 
was on Cecember 2th. it had not been suggested to sim that pere 
haps she had been taking a drug so he gave ne thought te that mate 
ter. He knew that when she eame to the hospital she had vomited a 
yellow, brownimh liquid. When out of the heapital she went te 
the home ef the Cenehans, on December 2th; she came te his of- 
fice after that abeut three or four times. He never prescribed 
anything eslee for her; her sendition did net indicate te him that 
she had been taking done, and that vae not sugcestet te him in any 
way; he had a history of someting else. Veronal, he says, is a 
hypnotic, coal tar, ond he hae heard of s veronal “jag,” There 
are pecple who aFe veronal addicts, wand when veronsai is used to 

@ greater extent that in medieinal dosage, it affeets the pa- 
tient by preducing a hasty condition. le had seen a veronal jag 
and had treated people tor veronal poisoning and found them 
"decidedly off their noodle." ‘The users of weronmal sre hazy but 
not fiighty; when veronal is taken the dose must be inereased 

"te get the kick." de saye Dr. Spriegal wae the person who took 
her recard at the hospital, but he did met examine the histary 
sheet nor ask for or leak at the heeapital reeerd. Be knew she 
had vemited at the heepital but me investigntion was made te find 
out what it was, <Allenal, he says, te a certain extent has o 
eimilar setion te veronal whieh fe deeidedly a heart denreseant, 


The treatment given vlaintiff under “ie aare was 2 fx= 4---- - 





ca aie 







bi 

























pe sip Spna foe Sige a bes 
3 Woes ; Ras of CS ae we ” 
tend het (Haren x mask » at od ot Pampas in 
ee ou ner one eoloaue ad lt ixbou was suwodt becgen., 9% o - 

aw ia’ ind dasrinwsns abet hei yh 
nag Crebtopess Me cas ‘4 
are ie sone of okvomment 6 ta ante same 


te” sort i wo de oa nicl barte> basa alt boa ae pe i 


ay; i 


wt0q Baits li oF Noderynwa oved Bon bad 91 ee 


a a i. ¥, oH 


ye xt? (aguvot 68 0a 0 om Suh abated Da 


vie, ga bye ‘ee Se ei We ale 


betines Dex ote tat tqvon ot 9? ema natn made tact mma al 9 


eet 


 taew nite Sav owed oat ty up ane, sbhow ht Mea hovwgnd 4) 9 | 
ave aaa oF mn otto ate wmdannet! ae, seandonos badheaetes | 
tt pups taven oF saemke “ser te stat tums Meats, D 
ie soit snl pao giod tow Rita nobethaeo “ead Real tot ne finite 
ete ok aut s o Devooauue TON way Seif. beim » nob wilted aed en | 
4 a nt ee oot ptunomeY dake atl sermon Yo exoteld o heat, oe gy | , 
‘oma anat? fanotey “ ‘ta Dowel awit ed baw , tne Laon spe ary 
en | bons #2 Loueusy stm vr sSiaibbe Lanotey ote one agaoea, om 
“09 wad ade The H2 ,egenob Inatotiee ob song tan pice, jonah 
pat tanorey & anon bu if aki sma litbnon yrad « palo ubesg ‘gt, tae 

) nett bande dete animoatog Loaorey rok efageg. botapat, bos be 
dunt gradt es Leaoter Yo etean sa *.efhoon theds Via, vibe 
heen sess od Soest enob ad nodad A: Lqutoxey vse afer jieeiig Be 


foot oy mowing wt waw Lage bua e: axan oR * fo ba ond top. a 





Si 











% o 
bec aye 


r isa ot w awe wotsral deovnt on tus ‘Set henne nat ts m Beh a si 
‘ waht si eos ae stasx9e a ° ee au Tails lal ert wei: 


sr 
‘a WP 





um 


allonal, rest, food and perhape & bath, fe says that a veronal 
addict after being deprived of the drug for any length of time 
has nervous twitchings and spasmoedie reaetione of one kind omd 
@mother, Anybody can go to a drugetere and buy veronal. 
Genevieve Uonghas testified that the bump above the 
@ar Was about the sive of an @gg; that there were marks on plain- 
tiff's body, teeth marke on her Left breast and bi»ck and blue 
marke on her thighs, but she does not remember the finger printe 


er anything like that nor the bruises on plaintiff's fase. The 
lump ¥se not aceoupanied by ony bleeding nor evidence of the 
breaking ef the sealp; she says that she felt and sew it, but it 


was never bandaged ae far an she Knews; she saw all this while 
plaintiff was in bed at Yre, Hartung's, and when she saw plaintiff 
there she 714 not have ang bandages on nor anything of that sort, 
althoug> Dr. Reaek had been there; ahe did net have any medicine 
around st that time, and the wltnese 414 not see her taking any 
treatment at all; sisintiff was at the Conchan heme about two weeks 
after ceming back from the heephtal and then went to see her father. 

ys, Gonohan and the other Conohan sister did net 
teatify in the case, 

Officers Hunt and Xglain ef the police foree visited 
the plaintiff at the fartung apartment on December #4th about 
3:30 p.m, Officer Hunt testifies that they tel4 her they were 
police officers and asked her about her trouble; that she at riret 
eaid that she 414 not want te tell; that she lecked at his partner 
ané seid, *I dem't like yeu, yeu look too mean"; that she then 
loeked at the witness and eald, "I will tell you, desarie;* that she 
then tol4 them that she get into a eab and was attacked somewhere 
betwean Sheridan road and Lawrence avenue and her home; that the 
only deseription che gave of the man was that "he was tall, slim, 
gandy heired, light compleeted man, and he leoked like a Gwede.* 


They tried te eet a further deseription fren her tut conld not, 
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After further conversation she told them that two friends had 
put her in «a web at Sheridan read and Lawrance avenue. unt eaye 
that plaintiff? was not positive where the inoident ocourred, 
whether in « park or on a etreet; that she said it might have 
happened 260 or 250 feet east of the house where Ure, Nartung 
lived; they 414 not examine her parson snd no bump was shorn 
on the head, Hunt says he dropped the matter entirely when the 
policewoman took it up; that Melain end he were plain clotheamen, 
Me@Lain alee testified te the interview with oluintiff 
at thie time, but he did net investigate her wounds; she told him 
she was marked around the breast ani alse Rad # mark on ber head, 
Pelieewoman Mra, Velen Bowden teetifies that she 
interviewed plaintiff at the Conohan nome after plaintiff's return 
from the hoepotal; that ehe asked pisintiff if she eould devsertbe 
the man whe drove the cab, whergupen she threw heraelf from one 
side of the bed ic the other ana said, “He, he might have been 
Swedish, and he might have had black hair; i eould not deseribe 
him.” Witness asked vhat happened in the cab and plaintiff said 
the driver proeeeded to get a blanket to cover her up ond then 
picked up an instrument in the car and hit her on the head; that 
ahe beeame uneonseious and he reaviehed her; that ehe was thrown 
out of the cab and walked some. ire. Bewden asked plainti’? te 
let her see the bruises and she saysnihere were bruiser on her 
thighs wi breasts, sort of greenish, Tlaintiff asked her to 
feel her head and said, *There is w lump there on my head,” re, 
Bewden felt plaintiff's head but 4id sot feel any abrasion or 
lump; sie seys that plaintirr Further told her that when the 
officers came te investigate she had failed te tell them ahe had 
been robbed of $65, Wiliiem Cenehan thought he was quite sure 
that the number of the eab was 2716, so Officer Bowden went te the 


garage with Wr. Conohan. lr, Berry, superintendent, produced the 
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aviver of that cab, who vas dark complexioned, but Conohan said he 
was not the sam. The policewoman says that in the presenee of 
the plaintiff she asked Mies Conohan if plaintiff was « married 
Woman and that the reply wae mo; that #he had been horribly 
lacerated me that several stitehes had been taken; that the 
witness asked if she was compelies te take an anaesthetie, to 
whieh Bhe did net reply. Pisintiff claimed to the policewoman 
that she hat an operation at the hospital and hed the vagina 
sewed up, and lire, Bewden then asked her about her clothes; 
plaintiff said ehe had Left them at the Hartung flat. wre. Bowden 
@alled at Hartang's flat but no one answered the bell; she says 
that plaintiff told her that she was a virgin and that she was a 
virtuous woman prier to the time of thie asemult; that she waa 
from somewhere in Ohio; that plaintiff? told her that the man might 
have hat rea hair for all ahe knew, 

Chile at the hos-ital, plaintiff was interviewed by 
an investigator for the ¢efendant ecempany., He says that he 
talked with her and erote her statement down; she asked him chere 
he was from ena he showed her his fidentifiestion esrd; che talked 
to him intelligentiy and anewered questions int«lligentily. After 
he had her written siatement, he asked her to road an4t sign it, 
whieh whe did, 

Dr. Raurice Spriegal, who wee oa interne at the 


. American hospital at the time plaintiff was received there, 


testifies that on the day faliewing her entranee to the hoepital 
he taiked with plaintiff and wrote down her history; he says that 
she hesitated a little, and it teok nim a little while. She an- 
ewered the questions intelligently. He put them iown the ray 
she answered them. He had not heard of the case before that time 
and did not knew that she had any claim about vivteeoeaaed 


in a Yellow cab, te enys that he 414 not resove her clothing to 
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examine her. He just lifted up the covers to see the marks of 
which she complained. ‘he had blue marks on her legs. the 

had no deformities. 

) He says (and the hictory as written at the time 
corroborates hie statement) that plaintiff told him that on the 
night in question she wns assaulted on the street over on 
Lawrence avenue. He cays she was perfectly rational oat the time 
she told him that. This statement cives in detail the birthplace 
of the plaintiff, the date of her birth, the name of her father, 
her profession, tells of the frncture of her legs two years 
before, and it appears from it thet the patient etated that on 
December 22nd, about eight o'clock in the evening, while walking 
on the strect not far from the address given above « man sttacked 
her and threw her down to the ground where she was fighting to 
escape the attack; thet che remeined unconscious fer a time, she 
does mot remenber how long, and thet there was bleedine from the 
vagina two duys following the attacks thet there were blue morks 
om her legs and ankles and pain in the pubic region and in beth 
inguinal regions. 

On rebuttel plaintiff said thai she dic not remember 
having told this etory ot the hoapitai; thet 4¢ wee false if she 
dic tell it. Ghe said that she did mot remember of secing the 
policemen and had no recollection of two policemen coming and 
getting a statement ac to what happemed; that she hed ne 
recollection of a man Trenton coming and getting « atatement ee 
to what heppemed. he remembers thet she wae earrisd into the 
hespital, but she does not remember having ever seen Dr. Spriegal 
or that he tesk her history, althouch she does not know of anyway 
he could have found owt thet her fether wae living except 
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through her, as well as other personal matters 

which appeszr im the history. However, she remembers (4.6 Ur. 
Cieotte was in the hocpital to see her, but she does not recall 
any treatment. ‘he says she remembers the policewoman at the 
Senohan home, but she does not remember the questions «usked as te 
what the cab driver looked like or of telling her thet thie man 
was brunette. 

“Mrs Roy Clark of St. aul testifies that she had known 
the plaintiff for two yesrs and = half and thot for about one year 
of thet time plaintiff had lived with her in %t. Paul. Ghe saw 
Plaintiff at her home lamedintely prior to her journey to Chicage. 
Plaintiff wae 111, and ashe bod been usine veronal. - She had fallen 
im the bathtub. The witnesa calles « Dr. Sdlund who attended the 
Plaintiff. The doctor told plaintiff te quit using this drug. At 
one time plaintiff beenme ongry with Mre» Clark and went to the 
home of two friends, Charlotte ‘olferd and Mee Reed. Mra. Clark 
says that Charlotte Yolford madea olaim that while che, Charlotte, 
Was a passenger in a taxicub in St. Paul she was raviehed by the 
driver; that plaintiff wis at the heme of the witnese when this 
happened and that Mise jeed an’ the witness talked about this in 
the presence of the plaintiffs that the question of the 
responsibility of the enb compeny for such an sttackwosn discussed. 
Mre. Clark saya that plaintiff complained before she left about 
e bump om her hend smd said thet she did net know where she got 
it, and the witness told her that she eupposed plaintiff had fellen 
Gown after taking veronal again. 

Dre Bdlund wae alse preduced as a witness and gave 
testimony corroborsting Mra. Clerk with reference to the 
iliness ef the plaintiff, her use of the drug veronal, and 
hie treatment of it for plaintiff. 
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Plaintiff in rebuttal cemied that she had ever been 
addicted te the use of this drug, denied the testimony of Mra. 
Clark as to the condition of her health and se te her complaint 
about the bump on her head before she Left Ste. Paul. Che admitted 
that she knew prs 8dlund and said thot the docter did not treat 
her twe or three daye before whe come to Chicago but “just came 
to see mee® ‘the euys thet he did net tell her to step using 
dope and thst she i2 povitive of this. ‘he says that she knew 
Mae Reed and Charlotte “olferd and that she wae down at their 
apartment for a few minutes before soimg to Chicago; that she 
teok a few drinks with them that night but she did not take any 
dope and did not fall in ihe bathtub. “he ways that she did 
mot tell the policewoman tht the chauffeur had rebbed her of 
#65, but when she came gut of the daze ashe "perhaps had a doller 
er so.” She does not recall whether “horlotte ‘olford was 
supposed to have hec « similar experienee in Minneapolis in a 
cab. che exys, "I con't comember, I can't remember discuseing 
that three deys before I come down to Chicago, and talking about 
it. # # # IT never heard of thet imcidemt at a11." 

It appears thet Yilidam Conehen expressed the opinion 
that the number of the enb wae 2716. The driver of shat cab wae 
produced, hovever, and ComOhan enid that he wae mot the man who 
érove the cab in which the pleinti??f rede at the time in question. 
There was undisputed evidence offared tending to shew that on 
the particuler day on which the assnult wee claimed to have taken 
Place, seversl of defendant's cabe had been stolen, and there 
was also evidence tending to show that similar exbs from outside 
the city would often be driven into Chiesge and that these 
camnot be distinguished from (defendent's cabs. The defendant is 
& Common carrier opernting about 9000 cabs in the “ity of Chicago. 
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Medieal evidemes was introduced by the defendant which 
tends to show thet veromal is « crystaline powder which cisvelves 
easily in hot water and will disselve in alcohel or ether; that 
it is made ordinarily in tablet form in verious medical conditions; 
thet it is synthetics that it comes from a combination called 
barbituric acid and hae a therapeutic value given in physiological 
doses to induce sleep; that this physiological cese ie from five 

to fifteen grains; thet verenal token over the usual physiological 
dose may produce a grent many things and it produces profound 
sleep, unconsciousness; thet people susceptible to verenel in eamall 
dosage may become delirious, weak, atagzering and act as if they 
are drunk; thet in particular a ‘musele weakness ond twisting of 
the face are pronounced after the use of larger than normal doses}; 
that the addiet wili see couble sometimes and thot ifthe dose is 
sufficiently large he might co inte a profound coma anc never come 
out of it; thet several years back veronal was one of the common 
enuses of denth of patients that were admitter te institutions of 
One sort and another; that in large deaes it mey produce nausea, 
some vomiting anc the like; that some people are very susceptible 
to it, and that even after « small dose they will see thinge and 
will act like a person coming out of « drunk; thet they may magnéfy 
things they see or see them in an entirely different light; that 
they may have tallucinstions and delusions os a result of using it, 
although they may have lucid intervals between; thet if used for a 
long period of time or by people who are particularly susceptible 
te it, veronal makes many patients untruthful, amd thet after the 
infliction of a bruise it ususlly gete red firat and then after 

a day or so changes to a bluish block, blue amd then to a yellowish 


color, amd in another tuenty-four hours or so to a greenish cust. 
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We have recited this svidenee ot length from which it 
must be apparent that the weight of the evidence depends entirely 
upon the versecity and truthfulmess of the plaintiff. The direct 
charge that is made in this case rests upon plaintiff's testimony 
alone. The charge is one thet might e»sily be brought by any 
woman against any cab driver who hac driven her about in a city 
like Chicago. The accused driver has not been identified and 
is not presemt to testify. Im weighing thie evidence, it must 
be noted in the first planes thet the cirewmstanees are most 
improbable and unusual. Plaintiff knew considerable of the 
City of Chicngo and of its woys and customs. According to the 
atery of her witnesses something like two hours elapsed from the 
time she entered the exb until the time when she seys the chauffeur 
teld her te get out of it. The story related by her as to what 
happened «t thet time is improbable, and the undoubted injuries 
which she received are as consistent with several other theories 
as they are vith the ome on which her ease is based. why dié she 
permit the driver to drive her sbout the city instead of taking her 
directly to the place to which she wag going? “hat instrument would 
be found in the bottom of a cab «ith which the driver micht otrike 
her on the head? What is there in the description of this bump 
upon the he«é which would indicate that any blow sufficient te 
render her unconscious wes in fect struck by an imstrument of that 
king? ‘hy should this cheuffeur after his exceedingly brutal 
conduct as related by her drive her te the place to which she was 
bound in a thickly built-up and well-lighted portion of the community 
where a complaint made by her might have at once led to hic arrest 
and punishment? Moreover, the te otimeny ef some of the witnesses 
for plaintiff does not ring true. It is « singular circumstance, 


if plaintiff wos ae seriously injured as she end her witnesses 
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say she was, that a lawyer instesd of s dector was called and 
that the dector did not reach her until Inte on the following day. 
The clothes, mute but unimpeachable witnesses in » cave such as 
this, were lost, altheugh plaintiff at the time they were lost 
Was acting umder legal edvice and direction. There ia no medical 
treatment consistent with the alleged injuries sustained, and the 
plaintiff herself absolutely contradicts the textimony of Vilma 
Hartung as to the extent of her injuries. The contrsdictory 
detaile, which it is eatablished by the evidence she has given 
to this extrnaerdinery affair, sda much te the improbability 

of her testimony and ie entirely coneistent with the conduct 


Which would be expucted of a drug aédict. 
Vhen a woman makes a chorge of this kind her own 


character insofsr as chastity is concerned becomes an important 
fesue. The plaintiff averred her chastity in her declaration 
filec in court, and in her statement made to thoes to whom she 
complained, but om the trial she «dmitted thet this was not true. 
The case reats upon her testimony, and she is impewched by the 
facte and the ciroumstances, by her own admissions, by the teotimony 
of the policewoman, the policemen, the phyeicians, Mra. Clark and 
Dr. Edlund, whe so far ae this record shows are disinterested 
witmesses. It is not denied that Charlotte ‘olford alleged a 
similar experience, ané it is hichly improbable in view of plein- 
tifr's admission thet she visited ot Charlotte's home and dronk with 
her and her friends there thet she wae without knowledge of that 
alleged affair. | 

This verdict and this judgment rest upon evidence which 
is so improbable, so wareasenable and contradicted to such an extent 
that they cannot stand. 


The judgment will therefore be reversed anc the couse 
Femanded for snother trial. 
REVERSED AND REMANDAD. 


MoSurely and O'Connor, JJ., coneure 
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PRAMORS HVRLYN SMITH ) j ara 
Defendant in ; | 
ie ROR TO SUPERTON couRT 
ve. ) 
OF COOK GoUNTY, 
CARL &, 3uITH 
Plaintiff in Srror. 


BR, PRUGIOING JUSTICg BaATCHR IT 
DSLIVBARD TUR OPIRION OF SHR COUAT, 


On Oetober 5, 1922, the Guperior court ef Cook county 
entered a decree granting a diveres in favor of Frances Evelyn 
Smith from her husband, Cari ©. Gmith, for his foult, That deeree 
alieo adjutged and settied the ororerty rights of the partier, 
There are no ehiidren, 

The deeree finda that subsequent te the Aetormination 


of the court to enter the same, the sartices reached an agreement 


‘Fegaraing alimeny and preperta rishte. It shower that by consent 


the wife wan te besome the acla owner of all ‘urniture, ruga, 
pians, victrolse, oni other perecnal srenerty then in her nesression 
er in storage: that the husband sheuld pay the storace charges on 
the property up to Janusry 1, 1925, and pay ail bills contracted 
for by the complainant up te the entry eof the aeoreo. It was 
further decreed (by censent of the parties) that the husband should 
forthwith pay te the eompiainant the gum of $3,006 in gash and ase 
sign to her a first sortgage for $6,606 and pay the fees of her 
Solicitor amounting te $1,560, 

Likewise by consent it was deereed that the husband 
should pay to complainant the sus of 5290 on the entry of the fee 
eree, andi commencing Newenber 11, 1922, and theresfter on the llth 
day of each and every month $280 « month *ae Leng ae the eonplsinaent 


Lives and remains unmarried, * 
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The deerme alee provided that to seeure the payment of 
this alimony the defendant should assign and deliver "sertiricate, 
or certificates, for 80 shares of the capital atoeck of some corpora 
tion, te be agreed upon by the partics, to some corperation as 
Trustes, te be Reld by said corporation in truest for the purpose 
ef securing the prompt payment of the said sum of $250 each month 
te the complainant by the eld defendant; that said Trustee should 
held said stock as lony 28 suid com leinant Franees E. Smith should 
live and be unmarried, oxeept as therein etherwiee provided, Im the 
event of her denth or remarriage before the death of the said Carl 
KR, Smith, the said eteek should be by aaid Trustee assigned, transe 
ferre4 an4 delivered to the sald Garl #, Guith, Im the event of the 
death cf sata Carl ©, Smith before the death of Prances %. Smith, 
eomplaiseant, (ehe net having resarried subsequent to the entry of 
this 4eerse) the said stoek should be assigned, transferred and 
delivered’ to her, to be her's abuclutely, in Lieu of the monthly 
paysents of aliseny which would acerue if the asid Carl &, Smith 
were living.” 

The decree further provided tat Corl &. Suwith should 
be entitled te the dividends on thie stoex provided the steck had 
met been transferred to the complainant for hie defavit; that he 
should have the privilege at any time tc terminate the trust upon 
paying to Frances ©. Sith the sum of $45,000 in eash, in addition 
to any alimeny due snd unpaid, and in that event she monthly ali- 
mony orevided for therein soul? ceane, 

There were further previsions providing fer the manner 
in which Mre, Gmith's interest showl¢ be protected in case the dee 
fendant 4efaulted in the paysent of the alfmeny, The desree pro- 
vided thet the provisions fer alimony vere itn full settlement and 
adjustuent of all preperty rights between the parties and a1] elaine 
of every kind. This deeres was entered upon prools taken in open 


court, the defendant, however, offering no testimony. 
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Wn kay 21, 1926, Mra, Gmith filed her petition in the 
fame cause, reciting at length the provielons of the deeree as 
heretofore stated, The petition averred that upen the entry 
thereof the husband delivered to the hortiern Trust Company 
@ertificate Fo, 115 for fi shares of the capital etoek of the 
v, ¥, Kimball Company of the par value of $100 per share in cone 
formity with the direstions of the deeren, The petition anys 
that these sharea then had a hook value of uprarde of 3706 « share 
and that the market value of the sane wae upwarde ef that amount, 
It avers that the Elebali Coomany thereafter reagapitalized ana 
inerense’ ita capital eteck and temied a atock dividend ef ape 
Proximately 100 per eent; that the sifeet of this was te decrease 
and lessen the value of the stock deposited, and that the value of 
the same at the time of filing the petition was net more than $230 
& ohare; that the book value did not axeeed $445 wa share; that be~ 
eause of the decrease in the walue of thin capital steck, the 
value of the 50 shares vas not $26,000 ae contemplated by the 
partios, tut did mot exesed $10,000, aid wae therefore insufficient 
seourtty. 

The potitiom ales averved that the defendant Seith in 
negotiationa vreeeting the entry of the 4eoree represented that he 
owned mo more than fifty shares of steck in the Rimball Conmnany, 
end that aside from the sertgage referre’ te in the dseree and the 
eaeh whieh he palit te her, thie was all the property ke hed or eould 
obtain; that his salary wae insuffieiant to pay Kia ebliigstiona; 
that he had mo other property or assete and war inaclrant and on 
the verge of bankruptoy; that tiese representations vere false 
and untrue, made te deceive and defraud her; that she wae induced 
thereby te make a preperty settlemomt fer lees than ahe otherwise 
would have agreed te take, 

The petition averred that im addition to the fifty 


shares deposited, defendant at that time owned 192 more shares 
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whieh had a value of upwards of $700 a share; that he had 20 
shares of stock of the Rialto Theatre Company, which was of the 


value of more than $2900 = share; that inetead of being on the 


verge of tankruptey, he wae posreesset of asnete of more than 
$200,000, Other alleged fraudalent Poprasentations as to his 
finsneiel condition were set up. 

The petition also averred that since the entry of the 
deeree the defeniant hud become the owner of notes secured by a 
mortgage to the value of $115,000 and other atocks and eecurities 


to the value of upwards of $109,000; that he was reeciving in 


salary and comuiesions an ineome of sore tham $16,000 a year; that 


he was in receipt of interest on a second mortgage of more than 
$6,000 a year; that he was in reeeipt of dividends on the Kimball 
Company etoek of wore than $3,000 s year, and of income from other 
stecks and bende of more than $6,000 a year, ond his total ineome 
Was uprards of 235,006 a year, Upon information and belief, the 
petition averred that defendant was worth upwards ef $400,009, 

As to her om eondition, she averret that she had ne 
ether income that the alimony and 2580 & yoar interest on the bale 
ance of cash and the mortgage delivered ta her at the time of the 
entry of the decree; that her total income was leea than 33,500 
@ year; she averred that during the time of Ser murriage she 
maintained a high so¢ial position and was accustomed to live in 
detter and more refined conditions in life, tut since the entry 
of the decree she had been receiving the pittance of an income 
which she wae induced te accept because of the fraud and deceit of 
the aefendant, and gie had not been able te live in accordance 
with what was rightfully due her in the social world; that the con- 
dition of her health was poor; that the defendant remarried and 
transferred to his present wife a large smount of property; that 


the present wife has a dominating and controlling influenee over 
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him; that defendant has declared his intention to transfer hie 
property and leave petitioner without proper seourlty or protee- 
tion. 

Her petition prayed that the deeree mignt be nodified 
go that she would receive the amount necessary and proper fer her 
maintenanee in accordance with her station in Life; that the alle 
mony should become a lien upon defendant's property and that she 
might have an sllewanee for counsel's Tees; that defendant might be 
restrained by injunction from transferring his property. Upon the 
filing of Bhe petition an injunction isoued as prayed. 

The defendant answering admitted the fermer sroceade 
ings and the deposit of 86 shares of stock, but denied thet its 
value wae ae alleged; aiaitted the inerease of the capital stock 
ef the Eimball company, the payment of a 81% eteck dividend there. 
en, aftervarda a further inereage thigh was a 889 alesk dividend, 
and afterwards o similiar 10 per eant ateck dividend, and averred 
the book value of the shares was net $256 a the petitioner ale 
imged, but $349.33 per share. fe admittod that negetiationa prea- 
ceeded the entry ef the deeree, but gdecied the sliegations of 
the petition ae te fraudulent representations. He aigo denied 
the aversents ae to the amount of Kise saiary aid commiscions and 
@enied the ponseesion of property of the value as alleged since 
the ontry ef the deerea, | 

The anewer aleo denied the jurisdiction of the court 
to modify the deoree uven the basis of fread or misrevresentat ion; 
averreé4 the original deeree was a final sattienent between the 
partics, claimed that sompisinant would not be entitled to relief 
without restoring the status que ante wileh she kad not offered 
to 4o, and averred that she was eetopped by reseor of her aequies- 
@ence in the deoree. Ths answer aise denied the right te om ine 
Junetion. 
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By a further petition, filed July 6, 1926, the peti. 
tioner averred that she was in bad health and in need of medical 
attention; that she on June 3, 1926, sustained a personal injury 
in being struck by an autom bile; that she was without funde te 
prosecute her petition. 

The court heard the evidenee and entered a deerese 
increasing the alimony to $400 a month and directing that the 
defendant transfer and deliver to the Northern Trust Co. as 
trustee 53 shares of the eapital stock of the Kimball company, 
being the amount of the stock dividends deelared since the mtry 
ef the original decree on the certificate which defendant deposit- 
ed, and that this additional stock deposited be held subject and 
pursuant to the conditions of the trust agreement, but providing 
in case the book value of all the stock deposited should at any 
time exceed $35,000 defendant might withdraw such excess, The 
application of the petitioner for the allowanee of solicitor's fees 
was denied. The injunction theretofore iesued wae modified by dise 
solving the same except as to 53 eames ef the eanital stock of the 
Kimball company, as to which it was continued, 

The respondent contends that the court was whelly 
without jurisdiction to try the issue of whether the petitioner's 
. Consent to the original decree was procured by fraud but petitioner 
asserts that the court had such jurisdiction by reason of section 
18 of the Divorce act, which in substance provides that the court 
may on application from time to time make such alteration in the 
allowance of alimony and for maintenance, care, scustedy and 
support of the children as may be proper. 

The subject matter with which this seetien of the 
statute deals is not the decree of divorce, but only that part of 


any such decree as deals with the subjects mentioned in the section. 


The netitioner here does net ask that the decree of divoree be set 
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aside for fraud or any cther cause, The petition 1a limited etrietly 
te the subject of alimony, ani we think this section wust in the 
very nature ef things be construed to make that part of a decree of 
diveree which provides for future <limony asbulatery. The petition 
prays only that the decree be madified in that particular respect. 
Poople v. Ghark, 260 11), 156; Josetti Brewing Go. v. Koehler, 200 
Ill. 369, and Byshneli v. Cooper, 289 Ill, 260, on which respendent 
Telies, are all distinguishable in thie respeset, Ye have given 
particular attention to Suge vy. Bugs, 1. i. Ae 1917 F, page 721, 
which the ressondent has discussed at Length, but do net find that 
gase to be inconsistent with the views herein announced, since the 
inetant case we think falle within the fifth clase of cases enumerate 
e4 in that evinion, namely, thet claae of deerese which are eubsest 
to modification by express etatutory sutheority. This seetier ef sur 
statute cives power to the court to investigate ond determine tae 
proper asount of alimony where there hug been a change of cireumstanee, 
subsequent te the original deeree, The feet (if it wae « fact) 

that the consent of petitioner te the mmcunt of slimeny inceorverated 
in the prior decree was obtained by Talee representations could be 
appropriately investigated by the exercise of the power granted by 
the statute. Lay v, Lay, 204 I11. App, S14; Keene v. Roene, 241 Thi. 
App. 414; Graig vy, Graig, 165 111. 176; Herriek vy. Nerriek, 329 111. 
146. 

The esse ef Sith vy. Jovuneon, 3272 11. 244, on which 
respondent relies is not in point, sinee the eourt there held thet 
the subject of alimony was not covered ot 21) in the original deeres. 

The respondent aleo eantendsa that the court was wi theut 
. furiedietion te order that adtitional steak depen ited by the defendant 
with the trustee or te modify the trust agreement exeept by an 
original preeesding. We think wnat hae already been oid cust stand 
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ae a ourficient answer to this contention. ‘the etatute confers 
power as 111 and complete (so long as ite exercise Je Limited to 
the subjeot matter of alimony) ae the court would have under an 
original bili. 

It ie true, the deoree provided that the dividends 
sheuld be paid te the respondent while he wae net in default in 
the payment of alimony, but dividends have been construed by our 


courts to mean paywente made in money as diatinguisned from steck 


dividends, Dekoven vy. Aloog, 205 121. 309; Langastor rust vo. 
Me Manon, 1982 &. C. 6660; Green v, Biaeell, % Conn, 547, 68 Ath. 


2086; Billings v. @arren, 216 011. 881. Merecver, ws think there 


is merit to the contention that the original deeres was not modie 
filad in thie respect, but on the vontrary the original intention 
as expressed therein was carried cut by that purt ef the order 
Which directed a further depesit of stock. ithe respondent cone 
tende that at any rate the court »sreasedead upon the wrong theory 


on this phase of the case; tut that ia immaterial if 1+ reached the 





eorreet coreclucion, 
It io further urged that the trusteo was a neceasary 

party to this modification. However, the order of madifiecation 
imposed no additional duties or burdens on the trustee; Indeed, the 
original decree ia mot in feet even medified in our opinion by 
thin provision. 

| It fa sive sui4 that there ia no basis for the order 
im the plendings. ‘the prayer of the petition was fer general ree 
Lief and the allegations of the postition vere broad onough to 
eover the subject matter of the order appealed from, Thiae was 
held sufficient in Struve vy. Zatge, 296 11, 105; Akebison, 
Topeka 4 3. 7, ty, So, v, dhamp, 20 111, 429, and Gourendli v, 
Marr, 300 TLl. 306. 
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The respondent next eontends that the injunetion which 
forbade him disposing of the 53 shares of stock in the Kimball 
company Was erroneous in that in effeet it granted to the petitioner 
@ lien upon respondent's personal property. He cites Yelkom y. 
Handley, 28 T11, App. 640; a, 26 Th1. 219; 
Harrie vy. Marria, 109 Til. App. 143; Griswold v. Griawold, 112 Ti. 
Apo. 269; Hunter vy, Wemter, 171 T11. Apo. 380 to this point, The 


inatant case, hovever, is clearly distinguishable from these in that 





the property the transfer of which ie enjoined, is deeresd te be a 
part of the trust which by the terms of the original ¢eeree was 
ereated fur the benefit oY the petitioner. 

It ie sleo urged that the oricinal 4eoree awarded alie 
mony in gross anf therefore thie prevision ef the deeren was net 
subject to modification. %e have alrendy reeited the material 
provisions of the oricinal decree upen thie point. The lump sum 
awarded by the decree was paid at the time or prier to ite sentry 
(and this port ef the alimony might be regarded as & payment in 
gress); tut the deeres further provided for regular paymentea in 
installments which were te be paid for an indefinite period of 
time and for an indefinite total amount. Therefore, that part of 
the 4earees modtified 414 net srovidea for slimony in grees. Ploetke y. 
Plotke, 177 Til. App, 344, 

If we are eorrset in thie eonalaston, 1% of course 
follows, contrary to reeponient'te sentention, that the netitioner 
was not estopped by reason of the aceeptanece of certain benefite 
under the decree from asking for ite moilfication, snd upen the 
Same reasoning equity (414 net require the petitioner to refund 
amounts wlready paid before ascerting her right te claim an ad- 
aitiopal amount of alimony under a medified order. 

The controlling question in the ease is upon the 
merite, aside from these merely technical points; that is, 
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whether the evidence Justified the order granting the prayer er 
the petition. 

The trial court wus ef the opinion that the evidence 
failed to eetablish that the prevision of the originul decree in 
regard to slimeny vas ottained by fraud, and after an examination 
or the evidenes, ve do not think that thin court ean say that 
gueh a finding of the trial court ie againeat the manifest weight 
of the evidence, eth the parties to this Litigation prior te th e 
entry of the original decree were ropresented by able and experi eneed 
eounevel whe also testified in this proceeding. 

Mrs, Gmith testified that during these nogetisations 
the respondent stated to her thai there wae a $80,000 eult pend- 
ing against him and that if Judiment wae rendered he would have 
nothing to cive her; that she anked him why he 414 not give her 
more eteek er meney and thet he nada that he 4idn’t have it, She 
admitted that at that time she knew of mo ¢4@al which the respondent 
had with one Mandeleman in connection ith the Palace tasatre at 
Seuts Bend and that he hed putemome money into the enterprise. 
She further atates that st the time of toe settlement she bellowed 
she had received every particle of aseets that her husbend bad | 
t eretctfore owned in the world, ami tiat she thinke whe was he 
titled to this. 

The respondent aduites that he told Ure. Smith of 
the pending suit but denies that he stated that he owned oniy 
60 shares of stock in the Kimball company. “he atterney Tor peti-« 
tloner at thet time testified: "I think he said he had SO shores 
of Kimball stock,* and further that ir, Guith said there was 4 
Judgment or suit againat him fer 350,000 snd that he was Liable te 
get a ju¢gment against himeelf which would come in ahead of any 
@laim of Kre. Gaith, We esid, “I verified that there was sich a 


euit and ve ultimately agreed, oo the decree has s6% out. MF. 
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Smith stated that his business income had been very much reduced. 
That is about all I oan recollect,” He further testified to the 
effect that the negotiations were long drawn out and that couneel 
for Mr. Smith submitted to him « List of securities to be depesite 
e4 ae collateral for the payment of whatever Ere. Smith was to 
receive in s property settlesent., He never, hovever, investigated 
the quant ity er eharen of atock that Kr, Gmith hed in the Aisball 
company; he said he head not giver ony attention or theught te the 
matter for several years; he sald, “it le my iwpreseion that he tala 
me he had only S) shares of the Kimball etock, I coukdn't tell 
you when that was <-- it was ‘uring the negotiations,” He saié 
he did not investigate but had the epportunity tc investigate if 
he wanted to. 

The respondent Gmith denied having made such reprosen- 
tation, an¢ Smith's atternmey ssid that he had «a talk with petitioner's 


attorney vith reference to respondent's affairs pricr to the entry of 
the decree in which he told him that respondent wae getting a 
mn, $9,000 to 910,000 a year, ond thet he aunt have 8° or 

6¢ shares of Kimball stock; that he ade « meviorandum of the secure 
ties an4 handed it to the attorney fer petitioner, and he said that 
sometine afterwards Yrs. Gwith’s attorney ealled him up and asked 

if this was a1 the steak reepondent hat in the Kimball company and 
that he told him me that 14 was mot, ond that he hed found out that 
Fespondent had about 150 shares. This testineny dees net appear te 
be denied by the attorney for the petitioner. 

Gne Jacob Handelsman slao gave testineny tending to 
show that reepondent had rented a safety feroait bex for the 
purpose of hiding the stock which he orned from Mrs, ‘mith, but 
hia testimony is contradicted and his evident illewill towards 
the defendant was such that we sre not disposed to give much weight 
te hie testimony, It is of course elementary thet fraud is never 
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presumed an? murt alwaye be established by clear and convineing 
procf. Such degree af proof is not present in thin case, ond we 
agree with the chaneellor that 1t was not established, 

As to ths question of the change in the circumstances 
of Wre, Smith since the entry of the deerec, the evidence sube 
mitted by her tends to show that her financial eomdiition was net 
as good after the entry o! the dvoree of diverce as it was berore, 
in particular with reference to secen»s to clubs, ets. She alse 
etates that she has had two secidentes since that time aid that at 
the time of the hearing she was having massage treatment fer one 
of then, Her income eensiste of the $250 « month provided by the 
decree ond she receives in addition thereto $46 a month frem the 
investment of the money which whe obtained at the tims the deeree 
was entered, eo that her tetel inceme im $5485 a year. Upen the 
qaeetion of the change of circumstances of the respontent since thre 
entry of the 4deeres, the parties here aubaitted two sthedules. The 
ene fer the petitioner ehors that upon the entry of tha deeran, . 
Setoher 5, 192%, reascondent had aceeta of the value of 3168,525.77, 
while/tne date of the filing of the petition, Hay %1, 1926, his ase 
sets were $763,319.41. On the cther hand, rewnondent sulmite atete- 
mente ef the same date showing that at the time of the entry ef the 
decree bis property wae of the value of 91713,926.19, while upen the 
date of the Tiling of the petition it was §172,27°,41. <A somparison 
of these tre statements discloses that the different results arise 
eut ef (1) a a fforence in the basis of valuation ef etuck omed by 
respondent in the ¥. ¥, Kimball coupany, the reevondent accepting 
the depreciated bock value of thie steek whieh tue Kimball eompany 
uses fer ite own purcsones and which the evidence ghows was ayprozi- 
mately GO/per cent of the actual book value, while the petitioner 
accepts the actual book value of the steak; (2) the petitioner pute 


A Het value on the South Bend property of reerondent on the date of 
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the deoree of 957,197.43 and a net value on the dute of the filing 
ef the petition ef $123,000, while the statement for the respondent 
Places a net value upon that interest on the date of the decree at 
$80,000 and the same valuation at the date of the filing of the pee 
tition, showing no increase of capital account im that respect. 

The valuation on the Siwball steck Le that aceepted by 
the company and in feet that “hich Le averred in the petition of 
Ere, Smith, and it seems not unfair that such valuation sheult be 
aceented. Pits reference to the interest in the South Bend preperty 
we think on the date the deeres was mtered the valustion was to a 
large extent speculative, Up to that time Mr, Smith had put 
$37,397.43 into that proposition, sand it woe problematical aa te 
Whether he would make or lowe on it. Tt would seam fair te accept 
the actual net value of the interest at the dute of the entry of 
the deeree as the auount of money whieh he actualiy put inte it. in 
the suit in the Municipal ceurt whieh waa ponding againet Smith and 
Handeleman at the time the deeree vas entered, a judgment wae obe 
tainea Ter $80,000, Smith undertosk to pay thie, and in considera- 
tien thereof Handelewan delivered to Gwith hie notes seared by o 
seeond trust deed on s leaseueld in CUhieago fer the agzregate mount 
of $143,006 ond Handelaman slee purchased in Wile transaction Smith's 
interest in the South Bend property. The trust deed contained pro 
visions whereby Eandeleman van entitled to « diseeunt of 920,000 
in the event of prepayment prior to September 1, 1056, “4 the 
debtor teok advantage of thie discount, giving Smith a tetal sum of 
$2123 G00 inetead of $143,000, However, he was oblige? to torrew 
$80,200 in order te pay the juiement obtuined in the Yunisipai sourt, 
and as there were other expenses and liabilities, auch ae atterney's 
fees, sontingent cuaranties, ete., 1% would seam to be a fair esti«~ 
mate that Ssith obtained $70 ,00O out of the Seuth Bend property. As 
the original amount invested in that was $37,197.43, Smit: netted 


approzkately a prefit of $52,802.57 in the transaction, Therefore, 
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4% appears that, whereas by the computation ef she petitioner reg- 
Poudent at the time the deeree wae entered was worth, in round nume 
bers, $166,000 and by defendant's computation $171,000, he ie new 
worth at least $200,090, and it aleo appears that, *nereas hin 
income at the time of the entry os the decree was about $15,000, 
he now receives over 826,000, 

ae Ag respondent pointe out, deereem of this kind sheula 
not be metified for light remsons, If this court were hearing 
the eviternce in the firet inatence, it vossibly would heave refused 
the order to modify this deeree. owrever, that is not the cuastion 
We are new Galled upen te Aeoide, On the contrary, wo are te rom 
terzine whether the orfer entered by the chancelior 4# clearly and 
manifeatiy wrreneous, There ic a shoving here te the affeet that 
Myre. Seith by reason of her injurtes ia in need of cure and attene 
tion, *nlok wae not the ease at the time the deeree wun ontered. 
Shere is a further sewing that the husband has Hod a very substan 
tial inerease in the value of ovroperty owned by Sim und of the ine 
@ome received By Hin since the original deeree wae entered. Al though 
thie case is close upon the merits, we think we are sot able to say 
that the order entered by the chancellor is aieurly end manifestly 
erroneous, 

The chancellor denied a further petition ef kre, Saith 
for attorney's and aoliettor'’s fees, and gross-errors hava been ac- 
signe? and srgued here upon that order, ’ That there hae been cone 
Tlicting lacguage im the opiniones of courte of review of this state 
in paszing upon the question may be conceded, Mowever, it is sete 
tied that in the absence of specifia statutery sutoority a court may 
mot require ona party te poy the seliciter's fers ef oc other. See 
tien 15 of the Divores act anker such specific provision fer the 


wife in suite fer diverse. “Whie is not « wit for diverce. Thet 


eult wae terminated by the originul deeres, ani the statue of 


£ 



































De csneiigh AL yO Baw bared aa, Rep ae ome et te toot 
: ee. 9G, AT RG mabe ramen a dasha ted ye Mts ROU TOL? | 
f. rs aes Mee Maeeeie tat? examen teat has PE ete Doth ORS med a0 
Socccmanauamanale aie Lp (Cone ort To oaks we he wmbnttl 
ge peepee: 0 sa 0h DORE OH EO Lene wom OM 
ne pn " aieaitines ie atiabot Amepacenan wie ch aa 
TT sciccanadaiadiniceadianiamcaaiiemmniaatmaiincatied eo 
Py WOT wrod bLsnw VALE #2 ,panKaet Iwo ner al sorb Trew 
i mobeaeap gait, fom ab cadv Revers! seenewh whae ehabents netee bale : 
% ee ee wore a8 ate e 
7 | Ban yeas te. ad wa hinge din oct ef Aen ends soit caettiiw eater” 7 
hat B99 Pe ge 08 ag yerodn 9 0) eteMt vememiere Ree 
— meaitate ae. Stam 1G hens mh at aokmmbad mod YO sammie Yd ud ball’ Sal ie: 











| stem, shen-h. dnd fa Annee Winmieniiinete taledt ous ae 
nah oft. 26 ken ahh of Seana ytARoUe ko wu esl atesepawed ee 
‘es ade iae eae coApE Keni glam ost -eocle mis et Mave walle 
see 208, Wee O* ABAD Om wt tune vet eR SeOte OF une ALM? 
(RAED Rpem dae LitKede Bh amLAcanora anit nd berets web Te wee ‘pnetpe 
; en. a te, maite stuns ratwh « bedowh wileonnde eat 9) footie 
| +08 ned ares gtonie. baa ,as0% eo terietlog has atyomest th vet!” 
A : neo Mead ancl ered? tad!) .cebte sot mone ewod Aowete baw dead be”! 
gto hts Lo welyen To esap90 Io sactmias se) wt eyomyhar yatratty’” 
| $08 et. tereNe, .dahepmog ed. gam notianuy a6 roqe gatsemy: at” 
We type 4 Wak ikne Wrotmtate BE Ronce Yo wnnmade itat veds NeEe!! 
: 00% otediond wagers, # MORIDdLOs eodo-geg OF YStAg WHO Othanes tom ~ | — 
| | add xe anbte done, gE Roam sie. nedeen dee worewkd git To Of wold” 
[ agatt amaretto §400.A2 eked: eeeorth ee ethwe ad ww 


ae 


~- 
is 
i 





= sty + te +“ ~ 
ee oe ole ety 
Ca et ee 


ic 

‘ 

‘a ae sy 
>a 





husband and wife was severed by that deerece which ctands unmodified, 
Beth on prineiple and suthority, ve think soliciter's fees sheuld 


mot be allowed, Leke y, Luke, 194 8. Y. 179; Lehman vy. Leuman, 228 
Tl1. App. 813; Neguien v. Meguien, 61 How. Pr. (H.¥.) 785. See alee 


19 Cornus Juris 224, Hovever, allowanee of counsel fees to « plaine 
tiff for resisting a metion to reduce her alimony was approved in 
Stiliman vy. Stillman, 99 111, 196, without the eltatior ef autrority, 
and following that decision im Csarra v, Gzerra, 189 fli. Ape, 430, 
the Appellate court acproved of an order ailevring seliciter'a fees 
te 2 compiaimant prosecuting a contempt proceeding fer failure of 
the defendant to pay alimony. tn Hagard v, Hasard, 197 t1). App. 
612, thie court refused to allow solicitor's fees where a patition 
had been filed for the purpose es gompeolling the adwinietrater of 
the degensed husband to pay alimony. In Gahlbags 





Tli. App. $03, alierance ef aglicitor's fees to «a ¢omplainsent proee- 
euting a petition te wodify the original deerer for aliseny by ine 
creasing the smount was reversed beeauze of laek of proof that the 
fees vere reasonable, eustemary and umusl, the court intisatine on 
the authority of Silliman vy, Stilimean, supra, and Cgarrs vx, dzarra, 
Supra, that the order would have otherwieaa heen upneid, “ovever, 
the intereats of miner children were involved in that cane, vhich 


Aietinguishes {t from the case before us, Ths 283 211. 





App, 422, in alne distinguishable upon the fame ground, at any rate 
we are not diepened te hold unter all the facts vhich apresr in this 


ease, that the court abused ite diseretion in thie respect, 
The deeree in affirmed, ; 
AVFIREED. 
MeSureliy, J., coneurs, 


O'Conner, 7., specially coneurring: I agree vith con¢glusion but 
mot in all that is said in 
the opinion, 
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SELMA ANDERGER, 
Agpellee, 


7 F 4 
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AYPRAL BRON SUPERIOR COURT 
ve. 


e, P. BYRNES, 
Appeliant. ) 


OF COCK COUNTY, 


UR, PRESIDING JUSTICN MATCHETT 
DELIVERED THE GPIION OF THR GouNT, 


On Geptember 25, 1925, while driving a Ford automobile 
south on the weet side of Glenwood avenue, a public highway in 
Chicage extending north and south, at the intergeetion of said 
avenue with Balmeral avenue, a public highway extending east and 
west, plaintiff wae struck by a Packard autowebiie owned by defend. 
ant and driven by his een Philip, then seventeen years of age. *he 
Packard was being driven in a weaterly direeticn on the north side 
of Palmeral avenue, : 

—-«*Phatn¢iff ued and filed a declaration in five counts, 
the first alleging negligence of defentant generally, the seeond 
that defendant by hie servant wilfully ani wantonly propelled and 
operate’ his matemebile, the third that defendant had nasticee of 
Plaintiff's danger and by tiie servant and agent wilfully ond wantonly 
Prepelied the aatomobile, the fourth that defendsast dreve bis sautome 
bile at a speed excesding fifteen miles an Neur contrary te the 
statute, and the fifth that defendant failed te <ive the right of 
Way to plaintiff at the intersection, contrary to the previsiens of 
the statute, | 

Defendant filed a plea ef the general issue aid a special 
plea that he did net manage, operate or control the vehicle. Treree 3 
was a trial by jury and «a verdict for $18,°00 in favor of plaintirT, 


upon whieh the court, after over-ruling motions for a new trial wmé 
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im arrest, entered Judgment. 

The foliewing speoial interrogatory wan submitted to 
the jury: "Was the conduct of the defendant as shown by a preponde 
@rance of the evidence, of a recklesa character such as to exhibit 
an utter disregard for the safety snd lives of other persons?" The 
jury replied, "Yee." “here was « notion to set aside this speelal 
finding, which wae denied, 

It in urged for reversal that the eomduct of the ate 
terney for plaintiff was erejucsicial;: that a proponderance ef the 
evidence sustained the special pies; that the court erred in ites 
rulings upon the atuiesion of evidenea; that plaintiff waa guilty 
ef contributory neglicence; that the generAl and special verdicts 
are againet the welcht of the evidence; that the inetrustions are 
erroneoue an’ the damages @execaaive, 

| The undiaputed evidence tends te show that plaintiff 
wag then fifty-three yeare of age; that Glenwood avenue fram curd 
to curb wae 31 fect wide and Balewral avenue from curb to curb was 
about the same distanee; that from the curb line on Balmoral on 
the northeast corner to the building line was about 18 feet; that 
at the northeast corner there wae 4 three-ctory apartazent building; 
that the accident occurred between ten and ten thirty of the evening; 
that it wae a clear night; that glaintiff at thie time was driving 
her ¥Yord car south on Glenwood avenue; that she was accompanied by a 
friend, Mrs. Nina Mahremholaz; that she was proceeding at a speed of 
about 17 to 15 miles an hour; that defendant's eon was f4riving o 
Packard esr at this time in a weeterly 4ireestion st a apeed which 
the witnesees eetimated at from 26 to 46 miles an hour; that besides 
the ‘river the sutometile earrie’ five young people who head been 
having a seeial evening tegether; that when the driver of the Packard 
was 75 feet or more east of the corner he applied his brakes but his 


automebile skidded, and in turning to the left to aveid the seeident 
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the front right wheel of the Paskard struek the front left wheel of 
the Ford; that plaintiff received severe injuries, was rendered une 
conscious end wae taken to the heerital that night, where she ree 
maine? Tor two weeks an’ three days; that upon returning to her hone 
she vas confined to her bet for -weeted of about three monthe and 
up te the time of the trial was under the omre of a physician as a 
result of the injuries. 

Dr. Gould, whe attended plaintiff iomediately after the 
secident and shile ehe was in the howoital, teetified that he made a 
physical examination and fount thet she had « compound skull fraoe 
ture just sver the lett eyebrow; that there was « depressed portion 
of the fwontal bone about Miveeeighths of an inch in diameter; that 
ene had a fracture ef the OQKK radiue of the right arm just below 
the elbow. Deseritving the skull fracture, the beeter aald that the 
skin was broke, and upon Lifting the flap ef the skin yeu seulé 
look in threugh the akuli and see the ooveringe of the brain; that 
the hole was about Fiveeeisiths of an inch in diameter; that the 
treatment given consisted of completa rest and obeervations; that 
she suffered from shock at first mut wae feeling wery goed; that 
ghe had coneiderable pain free ner elbow and sleo over her Left 
rib, amd that she euffered frem headache; that she had lose of 
sengation en the left eide of her sealp; that ese wan a Little 
menteslly confused at the heepltal, and after the first two weeks 
beeame very nervous; that thie nervousnese manifestet itself at 
firet by unusually marked tremor, marked depression, alxcst melam- 
ehelia; that when he eeaned to treat her Desember 2, 1927, the 
tremor wae etili markediy present. He said he wae at the hospital 
daily, ot firet twlee « day during her cbeervation pcricd, snd then 
daily for ao week or ten days, oni then saw her at home; that he sar 
her from seven te ten times, of4 that a rearzonable snd customary 


charge for his services was $86. He 4id not hove any Seraye taken, 
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Dr. Rathaniel KH, Adama, testifying as an expert, read 
certain Xeray piotures of pisintiff's head taken on April 12, 1927, 
an¢@ said that he made a physical examination of plaintiff at that 
time and found a depreesion in the left side of the forshead about 
one ines in tiameter, roundish in shape, sand that there was a markdd 
tremor of the be¢y whieh waa most marked om the right side: that this 
Was apparent in the hand and lege, very Little in the head, ond wae 
Met the same at all times; that when the claintiff wee quiet the 
tremor was giight; Sut that upon exerelee it beeame very marked on 
the right side; that vhen ake was quiet it ~ae sust a fine Little 
shaking of the hand and leg, bat upon exertion the shaking beeane 
very marked and the hand kest turning inward. He testified that the 
tremor was objective and absolutely not under plaintiff's esntrel, 
and in response to a hypothetical question he stated that in his 
opinion the treser was the regult of the injury reeaived in the ucci- 
dent; that the condition wae permanent unleas possibly some part of 
the skull ooul4 be renewed ; that he wae net sure that wowld help omy. 
He alec state4 that in hie opinion the payeheloegical effect of a 
pending law euif upon the plaintiff would have some effect and might 
temporarily inereace her nervousness, 

Dr. Gharles Frasier, a medical expers, produeed by the 
defemiant, testified that he wade an examination of the plaintisr on 
September 27, 1925; that he found she had an injury te the right 
elbow, which wae swollen, lame end the ekin diseclered; that this 
injury “appeared te be a severe sprain, oid possibly «a miner fraece 
ture." He eaid there wap no evidence of any complete fracture or 
Gieplacenent of fragments; that she alee had an injury to one side 
of the chest, he believed the left side; that there ~as tenderness 
and that she had difficulty inbreathing amd seme pein whan she 
coughed. Ye found nothing sugeestive of a fractured rib; that that 


point ef injury apesarc4t to be a moderate bruise or contugion with- 
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out « fracture; that there was a lacer&tion above the left eye 
near the eyebrow; that at about the middle of the eyebrow there 
was a pieoe of skin cut out, like o pieee of skin had been punched 
out, mensuring ene centimeter, that is leas then «a half ineh in 
Aiameter, ciroubbr in outline; that on looking dewn inte this 
punghe?t out wound he gould? see the pone of the forenemd; that there 
appeared’ to be a Little sole in that bone; that he 44d not exmlere 
with omy instrument but 414 puipete ana Teal thet area; thet the 
ekin aroun? the wound wan in goot contition; that plaintiff hed some 
geenersl museuler eoraness frou being toseed about; that she come 
plained of her lege being lame, the bBack a Little Lace, but there 
Were ho physical findings; that at that time #he wae perfectly 
Pational, with norwal reepiration; that there kad been no change in 
her temperatura and he guiee waa goed, 

Deseribing the anatoay of the skull cleva te where ho 
found thin qpening or abragion, Dr. Frazier asid that the cavity 
in whieh the Brain Lies is pretty wali proetectad en ite frent aspect 
beasuse cf Aanger of injury; that the frental bene is thick; that 
there are eavities in the frontal bone above the eyes wale are 
known af frontal sinuses, put there ae «a sort of buffer, adding te 
the protection the s¥ull gives the brain ip the region in shich 
blows are most Iikely to be suetained; that aleve these frontal 
sinuses st the upper part of the foreheud, the frontal bone containe 
no eavaties but is quite tidek; that it de quite etreng and sreteste 
ed; that behind the frontal bene there ie the ornnial cavity whieh 
lodges the brain; that the brain is sovered by a mexbrane; that it 
ie tough dura; that the brain iteelf ie oo conetructed nat injuries 
in this region are not ao serious ss they are sisewhere. It was 
the 4octor's opinion that there was no direct injury te piaintiffY's 
‘brain ant there had been mo indireet effect of the injury on the 
brain; that the time of plaintiff's disability was based on the 
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length of time tequired for a wound ef that kind to heal; that there 
was no infection present and none antiaipated, ond that a partied of 
from tvo #0 three weeka would¢ be suffichont for the reenvery of the 
patient. 

A eongiderstion of thie evidenee an above recited makes 
it unnecessary, wa think, te diveusy at length several of the potnte 
argued in the briefs. In our opinion we may not say under that 
evidenes that the driver of dafendant's automobile wae not negli. 
gent, that the plaintif?r wae guilty ©! contributory negiiwenee or 
that the damages allowed are excessive, 

The defendant argues, hewever, that the record shows 
he wae not managing, operating or controlling the mutomabile and 
that a presonderance of the evidence sustaing the aliecations of the 


special pian, The weld. known and well discussed cases of Arkin y. 


Zage, 237 Thi, 420, Granem v, fege, 3 fLl, 40, ont Gates v, Mader, 
$16 %21, 2145, are oited to thie point. 


Yerendant admits that he wan the owner of the Packard 
ear an?’ the license for it wae in Sie meme, The driver ef the car 
at the time of the aegident was defendant's som, whe at that time 
Was seventeen years ef age end reslded with defendant af his howe, 
Defendant testified that Ais som Phiidp seked his permiaeion te use 
the automobile the night before the seckdent and defendant asked him 
where he was going and wat he was going to do; that Philip anid, 
"Thy, I am going down to Melwiiie wid Glerx te Gharley tenl's house;" 
that defendant asked Philip what he was going to do after that and 
he replied, *% intend taking « party of about six for a ride;* that 
defendant aald, “Ho, you cannot," and further anid, "Ie wr. Diek, 
ene of the boys in the erewd, going to nave bie car there?* te which 
Philip replied yom; that defen‘ant than eaid, "Yell, you ean use my 


ear ant drive 4own te that osint and leaws it there and eo out tn 
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home;" defendant says that in other words he told Philip that he 
could take the car to Mehi's place but that they were to go from 
Mehi's in Dick's car, 

The sum and substance of defendant's testimony as de- 
velpped on cross-examination, was that he gave his son Philip per- 
mission to drive the car to Mehl's place and not beyond, but that 
the boy disobeyed his instructions in this respect. Defendant says 
that this was either the first or second time Philip ever had the 
ear out at night without some member of the family being with hin, 
but that Philip did sometimes drive the ear alone - how many times 
he could not say; that Philip wovld take the car at any time he 
Wanted if his mother was there; that he could use it any time his 
mother was there provided he had permission of his parents; that he 
had general permission to run the car during the day at any time; 
that he would always ask because he invariably took the family, 
defendant's wife or mother-in-law for a ride, and then he would run 
it to the stores and often drove the car when his father loaned it 
to him to go to destinations around the town and in Chicago; that 
the others who drove the car were defendant and another son, The 
defendant says the car was used "for the pleasure of my family, 
general use, yes." 

Philip testified that his father gave him permission to 
drive the car to Mehl's house, then go out with a party of young 
folks in Dick's car, and then drive home again, He says it was the 
Second time his father had let him take the car out aloneyg that when 

defendant's 
they got to Mehl's house they decided to go in Z..'* car iustead/ 
of the other, and he was on the way back to Mehl's home when the 
accident happened, 

An investigator gave some evidence tending to show an 


admission by defendant that he gave Philip permission to drive the 


car on the cccasion in question, but this conversation is denied by 
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8 
defendant, and is mot, in our epinion, entitled to much weight. 

Ye are persuaded it would be @ uselese leher te Aise 
eues tht so-called “family purpose doctrine* with referenae to the 
liebility of a parent owner for the negligence of a member of his 
family who (drives hie autemotbile. The ocurte of last resort in the 
various estates have held divergent views, and the decisions in this 
‘etate have sometimes been by « divided court. The mere fact that 
the relationshin of patent and chilc existe between the omer ana 
the driver is not sufficient, as we interpret the deoisione of 
this state, to fasten lichility for negligenee on the garent, The 
liability arises out of the agency of the driver for the ower 
Yather than upon the fasily relationship; but it weuld sees that 
where an automobile ie owned by the father and kept fer the use and 
pieasure of the members of His family, as in thie cuae, that the 
members of the family who drive the car by permiesion of the owner 
for the purpese for whieh it is kept an* used, must be considered 


agente of the owner and that he ie liable fer their negligenee. 


Joma vy. fettorer, 237 111. App. 135; Baceley vy. Uoidetein, 38 Ill. 
Apo. 222; Landry v, Overgen, 1497 Ia. 284; King v. Smythe, 140 Tenn. 
217, 


7e conclude that the defense set up by the epecial 
plea was not gusatained by the evidence, 

It ia sleo urged by defendant that the court erred in 
garcltting physicians to testify that they observed a marked tremor 
of the body of piaintifr, Gr. Adams, one of the physicians who 
testified? te thie, examined plaintiff not for the purvese of pree 
eeriting treatments but in order tuat he might testify. He said 
that thie sysptoam was objective not subjeetive; wut it ie urged 


the evidenee shoul? not have been reesived. Greinke v. ©. ©. Rys 
Go., 234 Ill, 564; Sasey v, Caicage ¢, Ry. Co., %37 Lil, 140; 
Welle Bros, So. ¥. Induntrial Comm., 306 2i1. 191, and Told y. 
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Madison Side. Co., 716 Lli, App. 88, are cited and relied on as 
well as the general rule as stated in 22 Corp. Juris, 671: “and 


acts of the person under examination, which may have been either 
voluntary or involuntary, cannot form part of the basis of the 
opinion.” | ! 

Both ef plaintiff's medical experts testified that 
the tremor as described by then wae invelumtary and objective, 
and they gave in detsil the physical facts upon waieh their opine 
ions were based. There ie no svidence in the record tending te 
contratict these physics) fscte or to contradict the inferences 
Arawn therefrom by the experts. Thie being the condition of the 
record, we think the ease io clearly distinguished from these 
whieh defendant eftes and relies upon, Sven Lf medieal testinony 
tending to shew that the aymptom deseribed was subjective had 
been offered and received, Lt ald seem on the autverity ef 
Behmigt v. C, ©, Ry. Go., 239 Lik. 494, that the uatter then would 
have been fer the fury te decides, The epinions of the shysicians 
were not based on stateaients made ty the plaintiff but upon their 
perecnal observations of certain objective facts. Ye think there 
Was no error in this respect, 

Defendant saleo contends that the court erred in that 
it permitted anewere to hypothetical questions based on svidense 
which sheul4 not have been received, but there vas only a general 
objection to these queetions insofar ae the testimony of Dr. Adama 
Was concerned, and no specific ground for the obieation was urged, 
Ae to the hypothetieal question submitted to Dr. Wermuth, ‘here 
wae on obfeetion that the question invaaeddthe provines of the 
jury. CGbjeetionsz in such eases must be specifie, Chis z . 
RR. Co, v. Sailuge, 202 1ll. 129; Il, Sentral 5 
Wade, 2066 111. 6235. ‘The objection that the question submitted to 


we 
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Br. Fereuth invaded the province of the jury was not valid because 
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there was no dispute se to the manner and cause of the injury, and 
the direct question as to whether, in the opinion of the expert, 
this injury caused the subsequent nervous molady was proper on 
the authority of Kimbrough vy, ©. &, By. Ge., 272 Il. T, 

It is aleo urged that the court erred in the giving 
of instructions, plaintiff's inetructions numbers 1 and 2 being 
similar to instructione oriticized in Neivits v. Chicage 1. Trans. 
Gg., 327 111. 207, ‘These inetructions are not set out in the 


original brief and argument at reguired by the rules of this 





court, 


Ke 





228 il. App. 201. In hie reply brier, however, defendant has set 
up theese instructions, and they are subject to the objcetions that 
in each of them one of the sounts of plaintiff's declaration is ree 
eited quite at length and the jury t0i4 to find fer plaintiffs ifr 
plsintit? has proved this count as alleged. ‘this ia bad practice, 
tending to confuse the jury with Legai verbiage rather than te 
@larify the issues, In a case close upon the feets it would con- 
stitute reversible error, but this case is net close upon the facta. 
Am a whole the instructiona inferme’ the jury as to the iasuce and 
the law applicable. The Supremes court did not reverse fer the same 
error in the ease relied on, and we will not reverse here, 

Defendant alee objeats tc plaintitY's instruction No. 
6, which is as follows: 

"The court inetruscies the jury that while as a matter ef law, 
the burden of proof is upen the plaintiff, an? it ie for her to 
Prove her cause, as explained in these instructions, dy a prepond- 
erance of the evidence, stili if the jury finds the evidence bear- 
ing upen plaintiff's ease preponderates in ker favor, although 


but elightliy, it would be sufficient for the jury to find the 
desues in her favor and to find a verdict against the defendant.* 


Thée inetruction was criticized in Aeivits v. chicago i. 
Trans. Co., wipra, but the court did not reverse and the instruction 


has often been apereved by that court as wili appear from on exact- 


mation of Taylor v. Yelsing, 164 111. 351; Denley v. Dougherty, 174 
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Til. 582; Chicago City Hy, So. ve Hennimore, 19% Lil, 18; 6, G, Ay. 
Se, ve Bundy, M10 Dhl. 43; ©. Gs By. Co. vs Helson, @18 ill. 443. 


If the giving of this instruction is to be held reversible error, 
it would seem that the Supreme court ia the proper tribunal te so 
hold. 

The principal contention of defendant ts, however, 
that the eontuct of plaintiff's attorney wae ao prefudictal te dee 
fendant ar to require a reversal of the fudement. The confliiet in 
the medica) testimeny wae directed te the questien of the nervous 
tremor of which we have already epoken, ite anuse and nature, A 
medical expert for defendant testified, giving evidence tending te 
show that the excitement of the trial was aggravating the condition 
of plisintif? and etuting that there were a good many people whe 
would be affeeted in the game way that plaintiff wae affeeted by 
circumttances attending a trial, ‘The record shows that plaintirr 
was thereupon oslied inte the court room and atood in front of the 
jury box, thereupon the following occurred: 


“ur, Finn; lave you seen this woman lately ?{ indicating 
the plaintiff. 

Ae If have not. 

Mr, Finn: Come up here, please, Ura, Andersen. 

(And thereupon the plaintiff Was placed within one or two 
feet from the front rew of the fury box and plainly in view of 
all the furore sitting im esid fury box, end kr. Finn, attorney 
for the slatntiffr, then and there, in the presence of the fury, 
grabbed one of the piaintiff's hande, which were shaking, and he 
sheok said plaintiff's hand up and ‘sewn, ani thereupon the fol- 
lewing proaeedings tock placet) 

% © you think a goed many peoole, Juet beeause she 
had « lawsuit, woul4 be doing this? (indicating movementa of 
plaintiff's body ae above 4eseribad,) 

Mr, Jacker; 1 obfect to that, 

wr, Finns: With thie hand? 

My, Jagker: Objacted to. 

The Court: He may answer, 

Ky. Jacker; He is getting the plaimti??r berere the jury, 
exhibiting the plaintiff and having her desonsatrate. 

Tne Court: I know; I know; he may ask it. 

Rr. Jaoker; Exeertion. 

(fo which ruling of the court tie defendant, by his 
counsel, then and there daly exeepted, ) 

& That may be due to other causes, 

Mr. Finn: You think a good many people haying a laweult, 
because of the peyehological effest, vould be doing ae she ie 


doing now? 
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(Kx, Winn #$111 shaking plaintiff's hand as abeve deseribed.) 

Kr. Jacker: I objeet to that quemtion, if the court please, 

The Gourt: Let him anewer, 

Ae That way be due te other causes, 

Ur, Jacker: Uxeeption, 
(Te which ruling of the court the defendant by his 
eounsel then and there duly exespted.) 

My, Finn: #111 yeu please anewer the question? You undere 

stand the question? 

A. I understand the question, 

Mr, Finn: Sead the question te him. (Question read.) 

ar. Jacker: © objeet te that; and 1 also object to the 

femonetration before the jury. 

The Court: Objection over-ruled, Go ahead, 

Mr, Jacker: Sxeeption. 
(fo which ruling ef the court the defendant by his 
counsel then and there duly excepted.) 
(At this point the plaintiff gave an outery, accom 
panied by mousing and orying, fainted and sank to the 
fleor at the foot of the Jury bex and in full view of 


ali the jurore sitting in said Jury box, )* 

The attorney fer defendant then suggented that he wished 
to make seme motions, ond the jury were excluded by the court, when 
attorney for defendant made s motion te withdraw a jurer on the 
grout that the attorney for sleintiff had plaintiff brought in 
before the fury and had her demonstrate ae te her eondition, and 
that when the doater wae testifying and following this demenstra 
tion, plaintiff fainted, The setion was resisted by the attorney 
for plaintiff, whe #tated that he had not dene this purpesely and 
that the tostimony showed that plaintiff's movements were involun- 
tary. A further eslloquy then ocourred between court and eouneel, 
in the course of which attorney for defendant said, “lew ean we get 
@ fair and impartial trial from the jury after that hideous outery, 
your Honor?® The court the: said: “it ie trae, she was standing 
here moaning and orying, then sinking to the ground, in the pres- 
enee of the jury." The record shows that the motion to witadraw 
m juror wae denied, aid that ween a motion for a new trial defendant 
urged this as error for which the motion for a new trial should be 
granted, in the course of that proeesfing the attorney Ter plaine 
tiff, referring to some affidavits whieh had been filed, said that 


he had been tol4 that some of them stated something about shaking 
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the hond or arm of the plaintiff, when the following occurred: 


"The Court: You 414, tos, 

Kr, Finn; I merely held it. 

The Court: Ko, you 414 not, 

Mr. Finn: I think the arm shook of itself. 

i The Gourt: Ho, you moved it up and down in your excite. 

ment. 

kr. Finn: I merely held it at the elbow; the arm waved 
of itself. 

The Court: te, you did nots I gan see you right now at 
thia time. : 

Mr, Finn: Your Sonor realizes that that arm is in metien 
ali of the tine, 

The Court: Go vas yours, 

Mr, Finn: I merely eld it out. 

The Court; %o was your arm in motion. 

My, ¥inn: Weli, i knew, your fonor, but I did not cone 
seiously wove that arm, 

The Court: Of course you did not de it eonscioualy, but 


iy. Finn: #y surpere was this, to hold it where the doe- 
ter could see it, the woman wae aolding it down here mere he 
gould not eee it, od I held 1t up where he could leek at it, 
because he said he never examined the arn. 

The Court: You shook it up and dow, 

Sr. Finni I Lifted it from her side up to there. (41iuse 
trating. } 

The Court: I know, and you held it up, and part of the 
time you waved it up and 4own, 

te, Jneker; That wae when you said to the witnesea, ‘You 
mean to #2: at that ie the resalt of thie laweuit? t= 

ir. Finn (interrupting): That arm waa moving iteelf, I 
merely lifted 1% frem hor side, 

The Court: I remenber 1t dlatinetly, because you were 
very indignant at the dooter on the wltness stand. Perhape I 
ought not to have aliewed vou te go om aq far, (Leave given to 
file the afrfidavits,)?* 


Both parties cite and diseuss 4am array of autoorities 
paseing upon incidents ef this kind, The sum and substanees of all 
or them ia, we think, that the uotion to grant a new trial or with- 
draw a juror rests in such cuses in the sound diseretion of the 
trial judge upon whom reste the duty of seeing to it that every 
litigant has a fair ané4 impartial trisl, sand the action of the 
trial judge wili not be reversed in such « case unless hie disere- 
tien has been abused, There is nothing, ef course, in thie record 
to indicate that the eenduct of the plaintiff wae feigned or was 
for the purness of unduly influencing the jury; sor is there any- 


thing whieh weuld indieate that the atterney for the plaintadfr dee 


signed to bring about an unfortunate incident such as ocourred, 
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If the case wore otherwise, we would not hesitate to reverse. The 
court of hie own m tion gave to the jury the following inetruction: 


"In deciding tiis case and coming toe a verdict you will 
be controlled by nothing exoept the law given in thege instruc} 
tions and the evidenee introduced upon the trial. Neither preju- 
dice nor sympathy should have the slightest influence upon you. 
Anything which happened in the court room during the trial which 
would tend to excite your sympathy and #6 unduly influence your 
consideration of the questions in thie oase must be wholly dis- 
om epg by you. You are to eoolly deliberate aid weigh the 
evidence and consider the law ond find a werdiet uninfluenced by 
anything except the facets in evidence ond the law as contained 
in these inetructions, * 


The defendant, it seens, objected to the giving of this 
instruction by the court, It seeme difficult te reconetle this obe 
feotion with the theory that defendant really beliewead he had been 
prevented from reeeiving a fair and impartial trial by this ineident. 
Failure to request suok on inatruetion under similar circumstances 
has been hel4 to indicate that the eause of the delendant, in the 
view of counsel, has not been injured. West 0. St. M. BR. So. y. 
Faniatts, 169 111. 17. The parties to this cnuse had the benefit 
of the ruling of an experienced Judge, sho, we are antiefied, 
Would not have hesitated te grant the motion te withdraw a juror 
or grant a new trial if Ae beliewed that defendant had been unduly 
prejudiced, 

Pefendant also complains that the argument of counsel 
fer the plaintiff to the fury was iaproper, and in this conneetion 
complaint ise made of the following statement in his elesing argue 
ment: 

"You can talk about people with broken bones or diseases, 
but if vow had to suffer, or any man hat to guffer «-« 

ur. Fnaoker: How, i objeet to that, if the sourt piease. 

Mp. Finn: If any man hed to suffer «- 

The Court: Oh, yes. 

Wr, Vinn: ({eoentinuing) --- leave ourselves out of it. 

Er. Iacker: CGhjected to, 

The Court: Objection sustained, 

Wr, Finn: ---for ene day “sat she gees through every 
twenty-four hours of her life, vith thin nervous trembling, you 
might have some idea of what real suffering is. 

Er. Jacker: ew I objeet te that, if the court please, 


The Court: I think that is objeetionable., 1 think that 
that in not putting to the jury anything that la proper fer 
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them te consider, what they themaeives vould feel, 

vr, Pinnt 1 correct the statement; ad I withdraw the statee 
ment, what the fury feel themselves, 

The Court: You put it im another way; i¢ is the same. Objec- 
tien sustained, 

Rr, Finns This tremor t at you have geen here Le constant. 

It is terrible. ‘<t maker you nervous, Kow, you tuink what she 
must go through. “he says it is true; and of excitement it is 
worse. There is ne question about that. Hut as the dostor says, 
At is worse on excitenent, but it is always there, 

And I want to say to you, No sum of money whatever, expecially 
ne eum of money within your power to cive im this ease would ever 
even partially conponsate her for the dasage that che has received,* 

In this point alec the matter ia one which must be 
left to the sound diseretion of the trial judge subject to review 
for abuse. %e far as the record discloses, a part ef this argument 
was not objected to. Ae to the ether parte ebjactions were sustained 
by the court and the attorney for plaintiff withdrew the objectionable 
remarks, It 1s unnecessary to review at length the caves ated. 
While the remarks to which objections were made were improper, we 
think the ruling ef the court and the withdrewal of the remerks by 
ecuneel prevent ue from reversing for this resasen. 

DPafentart sileo semeleine that, in the clesing argument 
while 4iseuesing the question of negligenee, attorney for plaintiff 
referred te stop lighte which etood at the croaving. Objection was 
made to this on the ground that there was no evidence to show that 
the city ordinance required stop Lights, The objection vas overe 
ruled by the court, nd we think properly. 

There is ne 4oubt om tikes reeord of defendont's negli- 
gence, that the damages sre not excessive, that defendant has had o 
fair and impartial trial. The fjutmment is therefore affirmed, 
APVIRMED, 


O'Conner and leSurely, 77., eoneur. 
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APPEAL FROM CIRCUIT COURT 


GF CoOGK COUNTY. 
oe H, SCHYEPP2, EARRETT 
» r., and FILLIAR 
amen BLAIR, Copartnere, ete., 
Appeliantes. 


BR, PRESIOING JUSTICR SATCHETT 
DELIVERED THE CPINICN OF THE CouURT. 


In an action of ssamepsit trie? by a jury, there was 
@ werdict in favor of the plaimtiff and futewent thereon for 
$11,904.10, efter motions for a new triad and in arrest had been 
ever-ruled, 

The defentante are cepartners. Guit was filed Novexber 
22, 1934, and Lee, Higginson & Compusy was nased « defendant. The 
Summons consanded that Lee, Higginson & Coapany should be directed 
to appear. The 4eeluration consisted ef the common counts, to which 
Was attaches a espy of the account sued om, The return of tie 
aheriff shoved servies en Lee, Higginson Coupany, "net inocroorated. 
The defendant partners enterad a special appearance and mowed te 
quash the service, The watlon wae granted and 1t wae ordered that 
Schvevre, fendeli and Slair, ioing business under the name of Lee, 
Higgineon & Company, #houl< be eade ourties defendant. A declara- 
tien wae thereafter filed complaining ef the copartners by that name, 
séintiy with Lee, Siggineacn & Ceupany, “a corporation.” in the ecurs 
ef the trial elaintiff diesiesed as te the ecrporation. 
| Defendants now contend in thie court that the motion 
in arrest should have been granted om the theory that the plaintiff 
eould not maintain hia suit against sere than ene wid less than ali 
ef the joint ebligora and that pisintiff was net entitled te judgmen 
against the defendants remaining after the corporation Kad been die 
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miseed. 

Ingcfar as the record @iseloses, this speeifle objec 
tion is raise’ for the first time im this court, om4 under such cir- 
eumetances we woul? be reluetant to reverse a just juigment fer that 
reason, Tf: ¥ sell, 234 11]. 526. ‘hatever may be the 
teehniesl merits of such contention, we prefer to put our 4estiaion 
wpen enether around csing directly to the werits of the case, 

Tre oFincips1 contention of the defentants is that the 
Judgment should be reversed beonuse the verdict ie clearly and 
manifestly against the eeiagkt of tac avitence, an° Fe think toils is 
the controlling questien im the ease. 

The defendant copartmers are « bond firm in Chicago, 
and at the time of the trascactions here im contreversy did business 
in the Keokery building. Gm Hay 26, 1921, defendants delivered te 
plaintiff the following receipt: ; 

"Lee, Higginsen & Co. 
Gnieage, Bay 20, 1951. Bo, 1173. 
Received from 1. Harsien 
Credited on nect. 
$10,000, 96 Lee, Sigginsen 4 Ce,, 
By ©. Sawitoski.” 

Plaintiff at thie time had an aeceant with defendants 
which was erened on Say 16, 19°31, fowr faye srisr ts this tranesece 
tion, at which time he purchased from them at the price of 9S, 
ten $1,000 Geedyear Sf bends. Tes fays later, May 18th, he ordered 
these sold at 150%, realising = prefit of 9114.45. “n Hay 18th he 
Fepurchased these ten bends at the sume price. © the 20th he dee 
livered two cashier's drafts tc 4efen¢antsa, one drawn en the Centi- 
nental & Cemsercial Bational Bank Kay 6, 1921, te 4efendante’ order, 
for $5,600 and the ether drawn om the lilineis frust & Savings Sank 
May 7, 1921, to defendants' order for $5,006. This deposit left so 
eredit balance is plaintiff's account on the bocke of defendant ef 
$34.45. Plaintiff, contends, however, that at the same time that hy 


@elivered these siecke he also desosited vith defendants 316,006 
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eash, an¢ hie theory is (and he gave evidence tending te shew) 
that thie receipt wae given for the surreney which he alleges he 
@epesited with defentants at that time, We will let siainmtirs 
tell hia story lhergely in hie own vords. 

Plaintiff hea lived in Uhicage “otf and on since 
2992." He eas bern in Virginia and Lived in OGhie «fter he wag 
seventeen; cince coming tc Chicago he hae not been engaged in any 
active business; ae did not have an offise anywhere and did net 
make any office his headquarters downtewn in the loop. He owned 
@ farm in Virginia which he sold in 1907 or 1906, and from this 
he got money to make investments; the azsount resiised from the sabe 
ef thie land was about $35,000; he made investments through his 
father in Richmen4, Virginia, and the father was asseciated with 
an uncle whe was treasurer of that etate; his father 4ied4 in Febru- 
ary, 1920, and after hie éeath plaintiff undertes: to invest money 
fer himself, Ye says that the trangssction with defendants war the 
fireat atte=pt he kad made te invest oie eer Seney; at that time he 
lived at 6347 Dante avenue and lived at various places theresfter. 
Sometimes ke left a forwarding address fer enil upon changing his 
address snd at ether times he tid not; he does not remexber defi- 
mitely wher he first vent ts the offices of defendants, but he 
personally visited their offices and purchased ten $1,000 Goodyear 
bonds there on April 83, 1821; he dese not resesber whem he talked 
to at that time; prier te thie time he had dene businegs with 
another tend house leeated in ancther building, and he save that ae 
he remembers, “They run a teard, shoving the quotations of the 
market from time te time during the course of 5s day." He did mot 
resesher secing such a board in @efendante' offices. ‘« says he 
wae at their offices om April 23, 1921, and Hay %, 1971, ond had 
newer been there since. After Rie first purchase of bonis he ree 
eeived an invoice shoring the transaction, md on the 18th or 19th 


he gave the order to sell the bends by t@lephene but “oem not know 
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te whem he taiked; that was the Siret transaction he had ever had 
with defendants by telephone; he reeeived w bill covering that t vane. 
action and the next day ordered the bonds repurchased by telephone; 
thie was on Kay 1¢th, and om the following day he says he reesived 
by mail a bill or invoice covering that purchase of bonds. Up te 
Bay 20, 19°71, he had mot paid defendants sny money or given them 

any funds, nor had they asked any money or funde frem hin. 

He says that on the day he reeeived thie invoice he 
met his friend, tr. Therbersen, at the Continental bank in the 
LaSalle street entrance, which is just copesite the LaSalle street 
entrance of the Rockery tuil<img; it was the usual custem of these 
friends to eat lunch together; plaintiff saya ae called Therberson 
up that day fer that purpose; that that was the ususi snd customary 
Place where he met him once, three er feur tines a week, there and 
in the broker's officer adjoining. Plaintiff had teen in that 
broker's effice, hed gone in there and sat down ond watched the 
board, tut it was net there that he “*humg out.* Plaintiff says 
that he and Therberson ate lunch between trelve and one o'oloek, 
and on that day alter mecting Thorbereom ke said te him, “Before we 
go to lunch, Andy, I am going evar te Lee, Higginson to take up 
some bonds;* he saye that hie friend went along alihougn he 4id not 
ask him te 40 se; they went tegether te defendants' offices; he 
gaye that he had the invoice of Bay 19, 1971, and *I had two $5,000 
eashier's checks, and I had ten crisp $1,000 bille, and I carried 
Bll these documents an¢ bills in my pecket; they were ali in the 
same pocket, inside cent pocket.**** as I went in my pocket to get 
out this invoice, these ten crisp $1,0% bills an4 two 34,000 cheeks 
eut of my coat pocket, I eas standing in kind of sideways position. 
908 Kr. thorbersen vas Standing on my right as I tock tunis money 
and docuxente out ef wy pocket, close ic me, not right up, hugging 
up to me. Up until that time I nad only suid to =r. Therberson that 


I was going ever te Lee, Hugginson's tc take up these bends. i 
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handed him the soney. Fefore I took the meney out of my pocket, 
and the 25,000 gheeks, i don't remember just what the conversation 
wag.*** As i was standing st what I eall the cashier's windew, and 
took the money cut of my pocket, and the twe $4,000 darafta, the 
first thing I (id with them after taking them out of my pocket, I 
handed them over te Thorberson te chegkh them over, te eount over 
the money. I don't know of any reason why i had him te leok at 
the two $5,000 cashier's checks, { don't renexber any reasen. I 
had never done that before vith anybody im juet that way.*** I 
aid mot tell Therbersen st thai time that I wanted him te count 
the money and examine the cashier's cheeks, The clerk was leoking 
at me while thie perfersance was going on. I had not thought about 
it at that time, us to whether I distrugted this young man that I 
was geing te turn the money ever to.*** I certainly 4id net dice 
trust them *hen I wae willing te decosit with them. Yhen turned 
thie money snd these cheeks an‘ this involee over te the clerk, he 
went in the back, behind the partition, ar inte another reas, and 
came Hack eith the receipt and the bends. I don't remember the 
details, juet nat hie neovesents were. I resenber distinetly he 
went back, fie ieft the room that he was in. He pasae4d aut of py 
eight; I aid met aee where he went to. Ne was gone five minutes 
before he returned. i did met aee him sign anything. He was 
man, & male, not a female.*** I gave the momey te this young men; 
then i learned later on the casiiier was a womam, i calied up te 
ask.*** Y got the ten $1,606 bilie in Riehmend, Virginis. I 
earried these ten 21,000 bills frem Aichwend, Virginia, and ten 
mere on top ef them. I ¢ot them at iienmon4, Virginia, over a 
year previous te that. Yhen Ii gst them I got thea from my 
father.*** We gave me the ten $1,000 previous to hie death, over a 
year =n4 a half before he ¢ied4, and I breucht them te Chicesge in my 


pocket, When I got them here r kept thes where I keep my private, 
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personal things, in my pocket. Om that eeccasion I had been carrying 
around ten 71,000 billie in my poeket for a year or sore before I 
paid thes over te ies, Higginson & Cowpany. It was not the firet 
eseation i had done that; i 4id net carry them all that time in my 
pooket, part of the time in a bex; { hed a safety deposit bex anda 
kept them there part of the time, = very small part of the time, 
of that year and 4 half. At the time I turmed those bilis in to 
Lee, Higginson & Company they were not all new. I had not used 
any of them, I kept them in the eame cendition they were then my 
father turme’ them ever ts me in Richmond. I carried thes in my 
ineide pocket; that was not am unusual thing te do. I ne ver told 
Er. Therberson that I wee earrging that much money in my inside 
goat pecket;: 14 was nebety's businese,* 

Plaintiff further says that on Easy 96, 1971, he 4i- 
reeted defendants te s¢€1i twe of the Goedvear borates for his acecunt 
amd that he placed this order by telephene. He doce net remember 
from where he teleshoned, and on June 3, 1991, he gave an order by 
telephone for the reosurckase cf twe of the aume bonds. Yhie he 
ays wae the iset time he ever requested defendants te buy or «ell 
for him. He says that he called up om June ist, that he made a 
@efinite sesorandum as te when he 414 onll wp; the dates he says 
were June let, Sth ond 15th. He eays thut he was surprised that 
the tndividual whe had ahenet his reesipt was = lady; that st the 
first conversation, on June ist, he called up defendants to kner 
what his exact balemee was. “Ye 414 mot remexber chat telephone he 
uses ner thether it was cut whore he lived cr 4eemtewn: that he eae 
Ret downtewn every ¢ay; he had ne business downtown, but was dowri- 
town two er three times a reek shen he went to lunch vith Therber- 
gon. He eaye thai when he called up he asked fer the bookkeeping 
departaent and asxed hat his exact balance was. He was told 


twenty od4 Zeliars. Ye said, "Shy, I made a deposit there of 
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$10,000, the receipt for which I have.” He esuys he was told he was 
mintaken. fe dit not ask any of them their nemes; that om June 
Sth he again called the bookkeeping department ef defendants and 
asked about hie secount; that a man again anewered the ‘phone but 
he was not sable to sey “hether he was the same man whe anewereéa it 
| the first tine, snd he 214 mot ask the man what hie mame was. He 
fees not renesber what telephone he used but hia best mengry is 
that he called from the Tllincis Truat & Savings bank, At this 
time he asket the young san if he was not mistaken about plaintiff's 
balaree, anf the man reslici, “ne,* and plaintiff seid that there 
must be some mistake about it; that the wan said there eas not and 
the conversation ended abeut that time. He called up sgain June 
15th according te his memerandum, Le cannot reasesber wiether he 
taked with the same man as on the previous eceasion ond he did not 
ask him his name. He called during re ‘morning ef ‘the LSth and 
deesnat resember whether he called from where he Lived or after he 
got downtern. ‘le had the identical sanyersation vith this young 
man in the beokkeering fepartment as he Nad before, Ae had no 
conversation with anybody cennectet with defendants «after thet time 
until about July 16, 1924. He anys he was sursrise4 te be informed 
three times, on Jane let, Sth and 15th, 1921, that ke bad only « 
euall balanee of twenty odd 4cliare when he had deposited $10,000 
and should hewe Kad that to his eredit. He was dumbfounded bet 
4id met ask the name of the man he was talking te. The illineis ~ 
Trust & Savings Eank was next deer to defendants in the eame bullde 
isg but he did mot "alk ever and make a more definite incuiry. He 
says that would set change their recerds on the beeke. He met EF. 
Thertergson on those three occasions. lie was act satisfied wut ¢id 
mot sake any further inquiry. ; 

A part of hia eross-exzasination om tnie point is as 


follows: 2 
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"2. Thy *idn’t you bring to Lee, Wieginsen & Company yorr 
reesipt for the $916,900 and your receipted bill, and sher it 
to someone? Yhgytidn't you do that? A, I had the reeeipts. 

QG Well, why 414 you sot bring them inte them and shear 
the receipts and show them 'I peid yeu $10,000 on Kay 20th and 
you deny receiving ity! & And get mixed up in a convervation 
there? 

&. ite teat the reason yeu did not get At and get mixed 
up ik a convertation? 

&. You Bed never got sixed up in a comversatien with them 
before, had you? A. ecsuse I had all the conversation over 
the telephone, 

&. ARG you were satisfied te talk with eoue one, you did 
not know eho it wae, cud you “id not ask hie mame? A, It was 
mot a matter of Being aatisfied, It was a matter of doing the 
best I eould under the cireumetances, I had no lawyer at that 
time. 
& You had no transaction with Lee, Higginson & Ceapeny 
pricr to that date that would raise your suspicion of their not 
being honest, 4i4 yout A. I wae cheeking up the sicstake, 

q. Bid you heve any transaction with taem orier te that 
date, to inm4ticate they vere ¢ishonest? &. I had not. 

&. Bo, snd yeu expected you eight get satisfaction if 
you went there with your rsseipted bill and inveice? A? When I 
ha@ beer tolaé three times there was ne recerd? 

Q. Yea, but you had in your pocket a record sf it. Thy 
4i4n't you show it to them? A, That did net change their 
reeort any. 1 had their recerd. 

&. It might convince them, A. I had their record. 

The time te cenvinee thes wae the time I demanded it. 

Q. <All right. Then you waited three years, didn't you, 
before you talked to them again ever the ‘phone? A That see 
count was still alive. 

Q. Yes, but you waited three yoars from that date before 
you had a convereatios *ith them again over the telephone, er 
any eonversation with them, didm't yew? A. According te the 
recerds I waited that long. 

&- Well, it is the truth, ian't it? a i say, accordigg 
te the recorda i waited that leng. 

Yes. ell, it is the truth, isn’t it? A. I say, 
aceording to the records i waited that long, 

qg Feli, #hat records are you talking about? Your own? 

Ae The reeords «-- yee, my owK. 

Ge Yes; did you teli Ur. Thorberson on fune ist er tune 
Sth or June ifth, 1921, that you had thie dispute with Lee, 
Higzinsen & Company regarding your 10,000 deposit? Aa. If teld 
him--- 

Se Did you on any of those three cccasions, after you had 
talked ts them, tell him what you hai talked with Lee, tiaginson 
& Company? A. I 444, later. 

S. I om esking you, on thos@ dates. You say you rent out 
te lune: vith his on the ist of June, the 8th ef June, the 15th 
ef June, 1971, after vou had these three sonvereations and they 
Sispute4 the smeount of vour balanee,. Ria yeu teli Sis on those 
eeengions? A. I sertainily 414 tell him they did net shew that 
deposit. 

% Did you hear Ur. Theorberson teetify here yesterday? 

A. Yes, i aid. 

& Mia you hear hin testify you had not told aim anything 

&. Did you hear him exy that yesterday? A. i teld him 
about it ister. I emlled his attention te it. {I ssked him if 
he resexbered the transaction. 
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9. Ho, I am saeking you, did you tell him on either of those three 
aifferent occasions - the first, the eighth or the fifteenth of 
Jane, 19217 A. I @on't remexber just what date I told kim." 

Om July 1, 1971, plaintiff had «a man named Quinlan take 
$500 im currency to defentants and deposit it te hia account, He 
met Quinlan that day in the lebhy of the Corn Exchange Dank builde 
fing. The Corn Sxechange Bank built ing wae om the northweet corner 
ef Adame sr¢ LaSalle streets, just “kittgcorner”® screes from the s 
Rookery building. [e met Suinlan that morning by appointment and 
had called his up om the telephone for the definite purpose of 
making thie $500 deposit. He says he preferred having Quinlan 
Becsuse it was kis privilege to have bigs do it and because he 
wanted “to eee their ieorm of receizt they guve te somebody else 
making ao depoeit;" that he sent the money over by this man te see 
whether he #culd get the same receipt he gst. 3 

it fe umeentradicted by the record that the first demand 
made by plaintiff on defendants was by letter from his then attorney 
on August 12, 1924. Plaintiff was not able to produce the invoice 
which he eays he received and which wae stamped paid. Ne says he 
Fregard4 tale inveice as of no value and dincardes it with other 
papers, threw it in the wastebasket, about taree veeke afterthe 
transaction. 

Im waterial parte of Rie testineny elaintiff is corres 
porated by the testimony of Bie friend Thaxberscs, who deseribesa 
his business as “commercial agent of the Motile & Ghie Asilread.* 
He teatified that on Kay 20, 1921, he met piaintif? at the noon hour 
betreen twelve and one o'clock, at the lebby of the Continentai « 
Gommercisl Haticnsl bank, and went with him to defendants’ office; 
that from 1912 te 1926 it was hie custem and batit te heve luneh with 
plaintiff once or tvice a week continually; ‘that ke visited elaintiff 
at the places where he lived, sisyed golf with pleintifys in Juck eon 


park and acted as pleintiiff's caddy. He says that plaintiff took 
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two $5,000 drafts from his inside pecket (he dowe net know whether 
it was the veet er coat poeket}; that) eitness eouldn't see ehetoer 
he wae taxing it from the one or the other; that the plaintiff was 
standizg stout a foot and «a half avay from a window with the clerk 
facing him; that witness saw the two cheeks and tesk them in his 
‘hands and also took the surrency im Sis Kands; that the plaintirf 
put the money in his hands while he was standing before the window 
@ feet and a half avay from it; that the clerk was facing beth of 
them; that the witness lecked at the two drafts and counted over 
the weney; that he examined it while the plaintiff wae still 
standting there lecking at the clerk; that plsintiff asked witnees 
ts count it but didn't tell hie why and witness didn't wonder thy; 
that he thought it was - natural tranzection; that he had sever ~ 
@ene that before for six er amybedy elee ant had mever done it 
since; that he 414 this without any request from plaistiff bat 
that plaintiff never told his why ne sexed Kin to 4c it, He ways, 
"Ynese bills were in $1,050 denominatione. They were not relded, 
they were laying right flat. ‘hey were apparently new; i wouldn't 
Say brand new, but apsarently new money. He did net have a string 
around them, they were open. After I ecunted them i gawe them back 
to Er. Sernean. iI sles gave the cashier's checks tack to Mr. Neraas 
after I had lecked them over. He paused the cashier’s checks 
through the window; he passed the curreney through the window. 
This clerk tesk it and ssid nething but went away with the carh- 
fer's ehecke on+ the meney; he walkea@ down te the end of the of- 
fiee, towards me -- from sur left, if I rewesber right, mut I lest 
sight of him; I 4idn't follee him elesely at all. + just sav him 
4ieacrear.* The eitnesse says that the slerk nad been gone about 
two or three minutes, “hen he came back “and gave sc something. I 
examines the 210,000 tends, and I lecke#? at the reeecipt fer the 
bonds; and I alao locked at the reeeipt fer the 310,000 in curremey 








Stare: Mbeatere ot as pemite edd a otti tins wort ot yubsas ome 
Re A rgetans et NI OE WE ' 


‘lashsils‘aihsanitnemnasein-sutnens, eeacaglt ais ai - a 
Weteie edd oteted gathacte tow od oitaw sband eld at ysaom et 9 
“Reuided pales? saw sree sat sect (#2 moet yous Lied fie 260) 
envy Desaues fas eSterc® ond sat He Betood mecint te ot dade geil 

- 2kde gee VELvelate Sar ettae st destmece on Sess pyemen OMe 
cweatieetin "eebadare tsi Stiets' eat be sunehét bices ON | 
este abate Fo wREG wemmh te fees wpe wb food Pants ted of eases 
+ evee Hed ont sad? paoltownet? Leteten s ume 22 ftywods od Fale 
| #8 such <9 y0m Bast Nain onde eNedyae te Ail tet ovetos Indt Sade 
( Oe fae Wadtere tg aoe teownes Yue Fuaddw Ett BED est dust yoomke 
a Se Let oh ey abt Bodes od yew utd Stet iovdn Tiitatnde Sa 
“Beblet tox exer cod? unotsoatsoash 000,69 ak erew offid séent™ 
Sabivew I pwea eloawnies orwe you .telt say hs getint etew yotf 
galede & ered Son 5ID oll wus WER ELiarteage ted ywes bawed ye 
Sead ‘set? oveg 1 aasd betantes I wetTA Jago Grew yor? .oed? haste 
aawestt .<% of dosd etonitn a! xeideay odd oveg osie I .aentet Jee | 
 <glgede as ivines of? Seeanq ot .teve madd BeKdo hast I sadte 
.. Sn lh ve“ “ie pnt Viet ais foot dole aid? 
Sante Yo hae wAY Og mwaB Kawtaw on pepe add San axoot etred 
deed 2 dial teat aed T°%2 Piek xwd wort -- om dieters (an tt 
abd eae Palit + Eta te eee ait setzer Pun th T ead Ye tte 
"a, A SN ie eoant te od © deeqeastb 
bry bas” Sent ese BE neds ,ootonts vend a oes 
at otek Setinewie Ree He bese T Baw Jeno’ 000,088 etd Henlinane 
ie vies ak ovo a wer une 2 bedoek sealaal oe 


teh 































12 


which he deposited to his aseount; I lecoked at all three, the tro 
Feeeiptes, san4 I counted? over the bends,* 

Om other mattere the senery of this witness was net 
quite se accurate. Ye could not remember whether it tas a sold or 
& Wars day or whether it was raining, wut he testifies sesitively 
that he saw the involee after that time; that he saw it in the 
office of an attorney, Er. Keeley, some years afterwards, probably 
three yeare afterwards, and in the year 1924; that Kie sceasion fer 
geing to Mr. Keeley’s office wae that plaintiff aske4 him te go 
@lomg to see Er. Keeley. Ae saye that he glanced at the invoice 
again that day and handed it beek; that he didn’t examine it care 
fuliy; that it wae lying om Er. Eeeiey's desk. He had been at kr. 
Keeleyfs office ence before with plaintiff whem plaintiff had a 
luncheon engucezent with Br. Eecley and had asked witness te ge 
aleng. Although he vent with plaintiff to Keeley's office he 
does net remesber any conversation about that particular traneac- 
tien, We wae not able te give any @eseription ef the clerk te 
whem the ehecke and currency were civen exeopt that he wae a middle 
aged’ man; he docs not remexber whether the clerk were glanses, 
whether he was bald headed, whether =is hair van Light or dark, 
whether he was gray, whether he had a sugtache or any beard nor 
the color ef his clethes. 

ie testifies to the purchase ef the 31,060 bends on 
Ray 3, 1922, at slsintiffe's requeet, and says that the san he 
dealt with on that date was the same clerk to whem the acney end 
arafte were given om Hay 20, 1921. 

The testimony for defendaits establiaies the fact that 
there were six nen in the bend cage at the time of this transac- 
tion im their cffices, whese nases vere Helacn, Arastz, Gary, 
Gawaraugh, Metuie and Daley, 211 in the sapley of the company 
at the time ef the trial with the exeeption ef KeChie and Daley. 
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The four were produced in court, and neither plaintiff ner hie 
principal witness was able ta identify any one of them ae the 
person with whem they dealt in thie transaetion. These whe were 
present in court testified thut no such traneaction as deseribed 
was Kad with any one of them, 

if the testimony given in behalf of plaintiff by 
Therbereon ic to be believed, the transaction could set have been 
had with Paley, for he left the expley of defendant prior to Zay 
3, 1992, on which date Therberson says be purchased bonds through 
the same clerk whe teok the eurreney om Kay 20, 1971. leGhie, 
the cther employee, left defendanta’ employment in 1924 snd was 
absent at the time ef the trial at some unknewn slaes in Colifer- 
Ria, Clara Sewitereki, defendants’ eashier, whe signed the receipt 
upon whieh plaintiff relies, -am ne lenger in the employ ef defenda- 
ante, tut she testified eositively that she did net receive the 
ten $1,000 bilis fres the plaintiff on Kay 25, 1951, oid that she 
had never received ten $1,006 bille at any time while she werked 
fer defendants. 

Hr, Peterson, eho was in charge of the bookkeeping 
departsent of defendants during April, Say, June, Juiy and Auguet, 
1921, and who was the ehief bookkeeper, testified that during that 
time se had a telephone oa Ale desks that there ware no telephone on 
the deske of any of the ether boekkeerers in that desartment. He 
teatified positively that he 4id net buve amy conversation by ‘phone 
such as testifies to by slisintiff on Jane 1, 19°12, ond he spesifie 
eslly @enie4 the conversations testifies to by siaintiff as having 
escurre@ on June 8th and ifth, 19°1. i¢ further said that ne one in 
hie 4evertment hed ever reported to him any gues conversation sen- 
eerning pisintiff's balanes; that he had never paecard of any dispute 
coReernming the same until Auguet, 1924. 

The other employese of the bockkeeping department Llike- 
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wise gave testimony denying that any such conversation had taken 
Place at theese times, ise Sawitoweki testified on te the uanner 
in which the tascinese was usually conducted at defaendants' of figes 
and defendantea’ beoke were introduced in evidence tending to sume 
tain the centention ef defendants that no truneaction in which 
their cffices reesived $10,000 in surreney from plaintiff cecurred 
May 20, 1971, or any other tine, 

indeed, the evidence sould seen to exelude any 
hypethesia «hich would make euch a tranesetion poseibie, unless it 
would be that the wiecsing clerk abstrected the currency after he 
received it and befere it reached the hende of the cashier. The 
teatiaony of the enushier is ts the effect that the reeeipt which 
Plaintiff ebtained ~an one whieh, im the usual eocurse sf tusinces 
at the time im question, woul’ have been given te Sim as evidence 
of the receipt of the two $5,500 cashier's drafte received in part 
Payeent for the bende he had purshased, It would be remarksble 
if this emmleyee, even aeruming that he was dishonest, woul have 
been ao held as te attespt anything of this kind ender elrcumetanees 
in which he suct have seen two witnesses “hoe had carefolly counted 
the money ond woul4 be sable st «nee to fucten the cuailt upen his, 
The entire story of the plaintiff ae related by hie and his friend 
ie highiy improbable «nd seenes sincet imporsible. Ret te mention 
the other suspicious circusetanees {vhich must be apsarent), the 
fact that plaintiff failed for three years without any adequate 
@xouse te confront the clerk te whom he says he geve this money, 
is eufficient, im our opinion, to stamp this whele traneacticn as a 
fiction unworthy of belief. Ko norsal person desirous of pratecting 
his interests would have eo scted under the circumetances, He ade 
mits that he hed me reasen te doubt the honesty of defendants. A¢- 
cording te hie evn etory, the curremey war given te ‘heir clerk in 


the Presenceef a good friend, who had been very careful to eount and 
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@xanine the currency x54 arate asic te examine carefully all 4eeu- 
ments given to the slaintiff by the elerk, Plaintirf adelte that 
he had full knowledge within « week that he had net been oresited 
with the alleged deposit, and sli his actions, including the dis- 
esrding of the alleged inysice, the sending of a friend to make a 
deposit ef $560 an4 anether to make s purchase ef a bend, while 
he could have appeared himself with his friend and preofs chich 
would have at once required thic elerk te explain as te the sale 
leged deposit of the eurreney, tre inconsistent, in cur opinion, 
With plaintiff's theery. The inkerent iserobabilities of the 
story related by plaintiff od hie friend, the sesitive contradice 
tion of one ty the other upen meterial pointe, ond impeachment of 
both by defendant's beckes and eretible witnesses, the near, 
spoliatien of material evizenee by plaintiff, hie negleat for 
years te submit a claim toe defenéants, make it impeseible te give 
eredence to this txprebabie narration. 

The testimeny for plaintiff is imprebable, unreasene 
able and sontrary to normal human experiance, in cur epinion, 
the verdict ef the jury is clearly and sanifestly against the sre- 
ponderanse ef the evidence. A gliaintiff whe c<ivee coral testimony 
which is contradicts’ in every eavential particular by his om 
aetions eontinucesly fer three yearn, cannot be asid to have en- 
tablished bie case by a srenenderanece of the evidence. Although 
the Statute eof Limitations has set run, this ises net sreclude us 
from weighing this evidence. The verdict and jadmment ore clearly 
an@ manifestiy against the evidenes, 

Yer the reasons indicated the Juctoment is revereed 
and the esuse remanded for another trial, 


REVERSED AED AERVARDED, 


O'Conner and Me“urely, J7., soneur. 
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APPRAL FROM CLRCUIT CouRT 
OF COOK COUNTY. 


va. 


7. M. CAMBLON and A, ROBERTSON, 
Appellants, 





MP. PRESIPING JUSTICE BATCHET?T 
DALIVERED TH! OPINXOR oF THE cour? 


Hertense Straua obtained fuiguent againat Joseph 
Frohlich in the Circuit oourt of Cook county for the sum of 
$5,006 ant costs. Am execution issued and was returned, ona 
Gamelon, Robertson and one Louis Neumann were thereupon summoned 
as garniehees, 

Heumann onawered that on October 2%, 1926, Frohlich, 
the ju¢gment debtor, had obtained « judguent against him, Neumann, 
for 91,457.53; that on February 14, 1927, he received written 
motice from the other garnishees, Rabertaon and Camelon that this 
judgment had been aseigned to them on Ootober 20, 1946; thet seid 
assiewment had heen filed in the offies of the clerk of the Cireult 
court; that he, Noumann, was veady to pay the fudyment, but under 
the cireumetances 414 not know whether he should pay it to Hertense 
Straus or te Camelon and Robertacn, 

Cameleon by answer get up a claim that the fudgaant 
agsinet Frohlich wae the property ef Limeself and Robertesn by 
virtue of the asagicnmant given, os he alleged, in consideration of 


legal services performed ty his, Cameleon, for /eumann, and money 


‘leaned to Neumann » the Judgment debtor, by Robertson. HXobertson 


answering, filed « plea in substance the same ae iist eof Camelon. 


The cause was submitted to a fury which returned this verdict: 
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"We, the jury, find the teeues for the plaintiff and we 
find that at the time of service on the gurnishees, Louie Keu- 
mans, of the writ iseuéed im said gauge, there was ‘ue and ow 
from the said garnishee to the defendant, Joseph Frohlich, the 
gum of fourteen hundred uirtyeseven follare and elrhtyenine 
centa. 

"and we the jury alwo find that the adveree claimant, Ju. 
Gamelon, is mtitiod te receive the sum of five hundred (4600) 
@oliars, no cente wid that the adverse claimait, A, Keberteon, 
ie entliled to receive the gum of nothing dollars and cents 
out ef éaid gum ae found due oni that the pleintiff, Kortenee 
PP. Straus is entitled to the residue leit frem gald sum,* 

Judgment was entered tuereon by the sourt in raver 
ef Cameleon for $500 and in favor oF liortense P. Straus for 
$937.89, motions for a new trial and in arrest by Gamelon and 
Robertson being over-ruled. 

Yor teehnical reasous many of the ebvieus errors in 
thie recerd may not be comsidered, It is urged that the inetruce 
tions sre erroneous, and they are; but the reeord Taille to disclose 
at whose request the inetruetione were given or that any objection 
wae made er exeention taken te the giving of thea, Moreover, while 


thie point is made in the brief, it in mot diseussed in the argument. 
Peovie v. Viekors, 326 T1i. WO; Halecki v, Beldman, 19% 111, App. 
484; Sivilineki vy. Meek, *11 Til. App. 303. 

| It ie urged that the verdict ie contrary te the evie 
dence, and this pelnat must, em think, be guatained’. The execution 
and delivery of the ssaignment 8 alleged is ngs vontradicted, ner 
the consideration, as alleged, disproved. the burden of proof in 
this reepect wae on the garnisher, and while om thin peint the brief 
for the garnishess dees not show & careful analysis of the evidence, 
the argument dees undertake to susmerise it. There is ne evidence 
tendins to sustain the verdict or judgments entered. 

For the reasons indicated the Judguents are reversed. 


REVERSED. 


O'Conner and Besurely, 77., concur. 
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PHeAL FROK MURICIPAL COURT 


{ PAPA. 634 
Ad 


STERLISGeHIM.ANP COAL COMPANY, 
a Corperation, 





Appell | 3 





va. 


GREAT LAKES GOAL & CORE COMPANY, 
a Gerreration, 


OF CHICAGO, 


Appeoliant. 


SR, PRESIDING JUSTICE KRATCHSTY 
BELIVERED THE OPISIOn OF THE COURT, 


This case was before thie court on a farmer appeal, 
Sterling-Fidliand Cesal Company v. Great Lakes Coal & Coke Co., 246 
Tll. Apr. 216. ‘The fudement of the trial court was reversed and 
the causes remanded beenuse, in the opinion of thie court, the trial 
eourt erred in striking defendant's claim ef set-off, There was 
mo controversy between the parties then nor is there new as te the 
fastneas of plaintiff's denund, -sich was for coal sel¢ smd delive 
ered at defendant's resueet. The judysent there reversed was for 
the sam of $23,455.03. 

The cause hae again been tried by the court and the 
evidence ef the parties for ana against the claisn of set-off neard, 
Pesulting in a finting sguinst defendant on ite elaim of seteoff 
and in faver of the plinintiff on ite claim and a Judsment in favor 
ef the sclaintirr for the sum of $31,047.65. 

The matter in controversy concerns pragraph 1 of de- 
fendant‘'s claim of offset which alleges that on April 4, 1924, wd 
April 73, 1924, plaintiff and 4efendant entered inte written con- 
‘tracts <hereby iefendant agreed te sell and plaintifr te buy certain 
@eal screenings st the prices named; that plsintiff breached these 
eontracts by refusing te accent the coal tendered by defendant. 


These written contractea are attached te the statement ef of feet. 


The 4efense intersesed is that the canal tendered wax not ef the 
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quality required by the agreement. 

| It may be well te state at the outset some of the un- 
contradicted facts. The Blaek Servant Coal Company operated shat 
ie knewn a8 4 stripping mine in Elkville, Jackson county, tliinele. 
Om Bareh 26, 1924, it entered into a written contract with the #. 5S. 
Odbert Coal Company fer the eale of coal to be shipeed from this 
mine at « price of 91.20 per ton fer a period beginning April 1, 
1924, and ending Hareh 31, 1925. ‘This contract contained the fole 
lewing provision: 

*Quslity: Ali seal shall be clean, well prenare4 and 
Peassnably free from bene, siste, soapstone, shale, fire clay, 
@ulphur an¢ other nen-ceembustible impurities, Ceal is susranteed 
Ew sat we, See 

' e ° 

nm the same date the Gdbert Coal Coopany made a con- 
tract in veriting whereby it agreed te sell and the Great Lakes 
Geal & Coke Compemy te buy the same coal. With the exception ef 
the namee of the parties and the price, the contracte were ideniie 
@al and contained identical stipulations aa tc the waslity of the 
goal to be delivered. 4m analysis ef thie coal made on Hareh 27, 
1924, ‘isclosed an ash eontent of 17.24 ser cant. 

#r. Skakel of the Great Lakes Coal 4 Soke Company had 
very friendly relations with Br. O'Brien of the Sterling “idiland 
foi Company, an’ about thie time, sn behalf of the Great Lakes 
Ceal & Coke Company, apened negotiations fer the resales of thie esal 
to Fr. C*Erien*s esspany. Om April 4, 1974, as & result of these 
megotiations, defendant entered inte a contract for the sale ef 
36 ears of ceal per week te vlaintiff at a prise ef 51.50 sar ton, 
amd az a reasuit of further negotiations anether similar ecatract 
Was entered inte om April 235, 1924, for the sale of 15 te % cara 
per week at the seller‘’s option at a price of %1.5 per ten, The 
contracts were prepared by Sr. Skakel, who represented the Great 


Lakes Company. These two contracts contained almoet similar pro- 
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provisions as to terme as the contracts between the Flack Servant 
and Odbert Companies, ‘the first paragragh of the contracts sued on 
leave out the word “quantity” and differ slightly on one or twe other 
immaterial matters. ‘The substantial difference between them, heow- 
ever, iz that in these last two eentracts there is ne prargraph or 
provision deseribing the quality of the coal which was to be de- 
Bivered, However, in each contract there ie the previesieon: "Kind: 
Geal te be shipped from the etripping property of the Black Servant 
Co., located at or near Klkvilis, Jagkeon county, iliincis, on the 
Tlineie Central Ratiread.* fhe Yestern Zleetrie Company was one 

ef the largest customers of the olaintiff company, and the contracts 
provided that the coal «ol4 ta plaintiff should be consigned te that 
@ompany. As a matter ef fact, for reasons whic: are lmssterial, the 
parties orally agreed tast the ¢sre eenieining the coal misht be 
consigned to the Stendard O11 Company. After the execution of these 
eontracts coal was delivered thereon from time to time, In July, 
1924, the festern Sicetric Cenpany eompiaine’ to ihe sisintiff of the 
quality of the coal Aakivers’, sae Mr. G'Hrien ef the nlaintiffr 
company tock the matter up vith Hr. Skakel «of the defendant eompany, 
amd from that time until the latter part of August numerous complaints 
were communicated tc the defendant ecsmpany through br. Skakel by Mr. 
O'Brien. it was reported three times that the rea mill ef the 
Western Slectric Company had been compelicd to elese down on account 
@f the defective quality of the csel. “he defendant company commu. 
nicated Shee uneiatnte to ite vender, the Odbert Coal Cempany, and 
re Ward, then its western sales manager, wernt to the mine in Jackson 
county some time in July te leok ints the metter. He visited it 
agnin in August accompanied by Kr. Gkakel. About August 25 er °7, 
sfter having a test made of the coal at the Testern “leetrie Compeny, 
Plaintiff metified defendant that it youl’ ret take any sere ef the 


Goal, Thereafter, on Getober 14, defendant notivies the Caébert 
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Company that it would mo longer receive ay of this coal under ite 
contract. 

The defendant Great Lakes Goai & Coke Company there- 
after meade a claim for damages against the Gdbert Company fer breach 
ef contract. A letter written by its attorney is in evidence, stating 
the basis of ite claim, «hich was that the seal furnished dia not 
meet the requirements of the contract as te quality ond sverring ae 
less ef twenty certs a ton om 211i undelivered ecal. ‘hie claim was 
fimally settled en Zareh 24, 1975, when the Odbert Ceal Company 
paid the eum of 35,506 to the defendant company for « release, 

Tae eaune Was tried by the court and findings ef fact 
and propesitions ef ise vere subeitted. The trial court, over the 
ebjection of the defendant, permitted the introduction ef parel 
evidenee tending to shew the purpoee for which the coal wae bought; 
that there was an express warranty of the guslity and alse parod' 
evidence tending te shew that the sale was induced by sample. As 
the eccoal offered was undoubtedly of the size and trem the particu- 
lar mine deseribed in the comtracte, it is apparent that the cone 
trolling question in the eane ia wheter the court erred in sdmit- 
ting this parol evidence, 

At the wuquast af the defendant the sourt held that it 

wag the law that shen = written contract of sale upon its fuse was 
couched in terse such as import « legsl ebligation without any 
uneertainty ae te the ebjeet or extent of the engagement, it was 
sonclusively presumed that the whole engagement of the parties and 
the extent an4 manner ef their undertaking had been reduced to 
writing. This preporitien eas zarked by the court as “held* with 
the staterent, however, that it was met apvliesbie. ‘he court acid 
ae a matter of iaw that the contracts between “ne oorties dated 
April 4 and April 23, 1924, were respectively incomplete and that 


Pparel evidence net incenzistent with the contract vas admissible te 
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show the real intent of the parties thereto. The court aise held 
as a matter of law that parol evidence wae admiasible te shew the 
quality of the coal purchased by the slaintiff om the contracts 
between the parties date? April 4 and Anril 23, 1904; also, that 
parel evitence was siuiscible to shor the purpose for which the 
goal wae purchased by siaintifr unter theese contracts, Upen the 
facts the court held that plaintiff xade known te the defentent the 
particular purpese for which the eeal in question wan rewuirea and 
that the plaintiff reliet om 4efendant's skill er fud¢ement an4 that 
varicus inetalimente of egal furnished by defendant to slisintiff in 
the months of July amd August, 1924, vere mot suitable for the sar- 
ticular purpess for which the goods were required; further, that 
Plaintiff 414 net reeeive the suality of coal bargained fer under 
the contracts between the parties. 

it ie the ecntextion of thse defendant that sinee these 
eontracte were eomclete and include, ae they arsert, a definite 
feseription of the quality of the coal in question, the sourt erred 
in admitting parcl teetizeny tenting te show that a sample ef the 
eoal Kad deen taken prior to the execution ef the eentract; that 


defentant had been informed of the purperes fer which the coal vas 


desired an4i that there had been express warranties as te ite eunlities 


The principal eases relied en and diseuseed at length in the triefs 


are Seite wv. Prevare’ Kefrisersting Ue., 142 0. SG. S10, and Telipe 
ride Fower Co, v,. Crane So., 204 lil, 218, Defendant quotes the 


Tule announeeg by cur Supreme court in the latter case, as foliows: 


“Tha tule is, that shen the writings sher, upon incpeeticn, 
& eompliete legal obligation, vithout any uneertainty or sebigui- 
bs as te the object and extent of the engagement, it is cenclue- 
sively presumed that the whole agreement of the parties was in- 
eluded in the writings. The faet that a point has been omitied 
whieh might Rave been embodied thermin wili sot open the door te 
the aftuiseler of parcl evidence in that regard. 

ARSSSAAALSH SESS 

The rule is teo well recognised to require citstion of au- 
therities that all prelisinary negotiations, shether oral or 
written, sre merged in the written contract. * 
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That the general rule is that oral eente=poraneous 
evidence ie not a4uiesible te vary the terus of a written contract 
ie, ef course, clementary; nevartheicoas an examination of the cases 
aiscleoses an apparent conflict in much ef tne language of the courts 
in which the rule is diseussed. The rule presuppeses « writing 
containing the complete contract between the parties. We think it 
hae sot been held in any well considered case that eral evidence 
is not admissible where part cf the contract is in writing and part 
ef it eral. Again, oral evidence is always admieeible in erder te 
shew the surrcunding circumatances under *hich the contract ras 
made, not for the pursose of varying the terus of the contract but 
fer the purpose of diescioving the intention of the garticsr te it as 
expresse4 in the writing, or a general custom may be soevn to be a 
part of a centraet although nei exsresasly steted@ therein. ‘Then, 
tec, thers is a clear distinction between evidence offered to vary 
the terse of a contract and svidense offered te indentify the sub- 
feet matter ef the esutract. Oral evidence ig admissible for the 
Zatter pursese but not for the former. As “nea weli caid ic the 
epinion in Kiuete: Gehiite Brering 


’ Cee, 145 Vie. 547, 123 &.¥. 
43, 324. BR. A. Hew Series, 383: 





“Graal teatixeny is adsiesible for the purpers of asplying 
the contract to the subjeet with which it desis, and, in case of 
ambiguity then appearing, te establish the feete ond circum- 
stances under which the agreement was aade, in order thst the 
iangusge thereof may be rend in the Lixzit of the envirenment at 
the tine the parties chose suck language to exerese their inten- 
tion. 

See also Yigeere on Evidence, cece, 2830 and 2431. 

An examination ef these contracts diesleses that the 
enly provieion therein which could even remetely tbe eonstrued to 
deseribe the quality of the sereeninge to be shipped is that which 
. @aye that ie te be eoal shinost by the Slack Servant Coal Cospany, 


leeated at Elkville, Jackson county, illinein, It is at once ape 
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parent that the contract is ambiguous ond incomplete an te the 
quality of the ceal which 1% wae agreed should be delivered, ana 
the 4efendant in sucpert of ite offeet seams te recognise this faet 
by producing parcel evidence, by which it sndeavered to sheer that 
there was a custem in the trade that a orevision of this kind wae te 
be taken ac a deseription of the quality of the coal, In submitting 
evidence of that eort, «e think the doer was opened to the oral erie 
@ence whick was afterwards reeeived tending te show express ware 
ranties that the goal sheuld be geooi coal of the quality required 
te be delivered under the Od¢dbert Coal Ceapany contract. 

Sven if we err in thie view of the gituation, we 
think the evidence was aizissitie under seetion 15 ef the Uniform 
Salee act (Snithellurd 111. Kev. Stat. 1927, chap. 1214, p. 2433,) 
for the purpose of showing an implied warranty that the coal should 
be reasonably fit for the pursces fer whish it wae purchased. Under 
paragrash 6 of thie section such an implied warranty veuld net be 
negatived by an exprees Sarranty or eendition, umless it was incon- 
sietent wherewith, which it wae not in thix esse, ‘There are naser- 
@us antserities tu isis and ether states ennstruing the Uniform 
Sales act which suetain thie construction. Graig vy, Pellet, 209 
Till. App. 368; Giffer4-Wsoi Se. v. Ssstern Fuse) Go., 29 Til. App. 
357; _ Perkeen, 229 tik. App. 490; See 
Ein fini Biases, 243 T1l. App. 94; Sampnon vy. Pele Ug., 192 
RB. YY. 3. 5353; Bex 
&. Y. GS. 676, 

Defendant contends, however, that the rule is net ap- 








Plicable here because these contracts disclicse the sale of a known, 
@efinite and described article. In other words, defendant contends 
that the excestion stated in paragraph 4 of eceetion 15, naxciy: 


"Ie the case of a contract te eeli or « ssle of a specified 
article under its patent er other traie name, there is no implied 
Warranty 2¢ te its fitness fer any varticular purcese” 


apeliees, 
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The reason for that rule is that in sueh case the seli- 
ef has no diseretion as to what he shall supply, the buyer bargains 
for a known, specific thing and that known, specific thing is fur- 
mished te kim, but no such situation is diselesed by the facts here. 
The contract obligsted the defendant te deliver to the plaintirr 
sereenings cne-fourth of an inch to two inches in size from the 
Blkville sereenings of the strioping property of the Blaek Servant 
Coal company, lecated at Blkville, but obviously the defendant had a 
wide diseretion as te the kind ef sereeniage from that property 
which it might tender in fulfillment of the contracts. Contrary te 
defentant's contention, gefendact was the judge of the fitness ef 
the cesl te be tenders’ for plaintiff's pursores, There is a very 
Glear distinction between the fucts which appear here and theae, for 
instance, in Zuchs @.lang Co. v, Aittredge & Uo,, 42 Tll, 38, 
eited and relied on ty the 4efendent. 

The defendant Turtser contends that there is ne evi- 
dence in the reeord which tends te satablish the existence of facts 
sufficient to raise an implied warranty of fitness for a particular 
pursese, but an examination ef the record discleses that this cone 
tention cannot be sustained. The contracte specifically previded 
that the egal should be eonsigned te the Yextern Zleetrie Cempany, 
ané there waa alec oral evidenes to the #ffeot that the coal wae te 
be used by that co=nany. 

The defendant aise contends that as there were written 
contracts, the eral evidenees reeeived te show thet the sales vere 
made by sazple was inaimiesitie. it coneedes that a diligent 
seareh hae failed to disclose any authority in Iliinmais rhich veuld 
Sustsin thie esntention, but cites Hiener v. Phinole, 53 Tis, 296. 
20 E, %, 433; Union Selling co. v. Jones, 124 Fed. 672, aad ether 
cases. e think these cases are easily distinguishable, snd what 


we have slready said in diseussing the general 4cctrine of the ad« 
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missibilits ef parel evidense must stand as an answer te this eane 
tention, 

Defendant also contends that the parel evidence ree 
eeived 414 net tend to preve a sale by saxple or exprese warranties 
ef quelity. Ye think there was evidence tending te prove that plain- 
tiff was entitled te reecive coal of the kind deseribed in Litas lete 
ter ef April 28, 1924, in whies it is said; 

“All that we are expesting ander our centrast with you for 
Blkvilie Sereeninge is goo’ merehastable coal representative of 
the quality originaliy purehased -- and which you Lave been 
shipping us, If yeu continue im the manner as heretofere, I 
ascure you we shall have ne compisint,.* 

Plaintiff contends that by presenting a cisim against 
the Gdbert Coal Company and obtaining a release thereof, defendant 
has made am election by weniecs it is legally bound, and the court es 
held. Irrespective of the correctness ef that cenclusion as a 
legal preposition, we think there ean b= po doubt of the inferences 
ef fset ehich eay be drawn from that transaction. 

We think an everezelming preponderance of the evidence 
fivgeleses thst while eoal ef this kind may have been serchantable 
for some purpeses, it was not st all fitied for the purposes which 
were Aiselosea te defendant at the time pisintiff bargsine4 vith 
it, ner at all of the quality which the eral evidence shoes defendant 
had specificsliy targaine4 te give. 

ihe judgment of the trial court was just and it is 
affirmed. 

APF IREED, 
O'Conner and SeSurely, J7., concur, 
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$0L RUBIN, 
Apvellant, 





Ve. 


SARUEL KIDLINGKY et o1., 
Appellee, 


OF GOOR COUNTY, 


WA, PRESIDING JUSTICE BarcueTT 
DELIVERED THE OPINION GF THES COURT, 


Thies ts a appeal by the petitioner from an order 
denying hie right to file w bill to review » deeree of the Cireuit 
eourt ef Cock county, ish wae affirmed by the Gupreme sourt of 
Tilineis in Rubin v, Midlineky, 321 Til, 439. Aw will appear from 
an examination of the opinion in that aese, Boi Subin filed a bill 
alleging that he wae the real owner of certain premises, the title 
to which had been placed in Anna Hidlinsky far her husband Samuel 
for the purpose of securing money due te Samuel from the compieine 
ant, The bill prayed an seeounting and that the real eatate might 
be impressed with s trust im favor of Hubin, Sunuel ond Anna Mi 4- 
linsky answered denying the averments of the bill, and Anne filed a 
eross-bi21 praying that certain affidavits ahowld be removed as 
Cloude upon the title ef Anna Hidlinsky and that cross-defendant: 
de permanently enjoined from further attempting to oleud her title. 
The decree war entered finding im favor of Anna #idbineky, diesmiseain, 
the original b111 of Sel Rubin and granting the reifef prayed for in 
the erors-bill, This preceeding is an attempt to relitigate the 
fanuee which were disposed of in that proeseding. 

There {a ne doubt as to the Bules of law which are ape 
Piieable, Theee were stated in Waterwan vy. Hail, 296 11. 75, on 
whieh petitioner Kubin relies: 


"A bill of review is in the nature of a writ of error, and 
ite Sbjeot, as indicated by ite name, ie to have reviewed @ deore 
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tion or reversal of the decrees by snether trial of the iesuee 
upon which the case wae firet submitted, (Story's Aq. Pl., 
sec, 403; ELEAS Ye A248, 143 211. 132.) The newly Aieeovered 
eviderice must be such a8 relates to a matter in issue upon the 
hearing where the ground ef the 20 eae is for newly diecovered 
evidence. The petition for the bill sheuld be supported by affi- 
davit of the petitioner, and it and the bill should alse be sune 
ea by proper and competent evidence, and the facts to be 
estified to by witnesses ahould be sworn to by the witnesses whe 
are expected to testify to them, The evidence must net be merely 


gumulative or of on impeaching charscter, (Elgas v. Blane eaBEai 
902 Tia, 320.) The oriatinal Ptatinee of e 


@ourt ore not te be ‘isputes or contested, but the question ia, 
will the newly Jireovered facta produce a different result or 
finding? : | » 3 Glim. 642.) The new facte to be 
proved are suppesed to be mtirely new facts er new evidenee of 
a voaitive and eenvincing character, « not serely ofwulative er 
of an impeaching nature, Thiea court, before reversing the order 
denying the right te file the b121 should be able to say from the 
allegatione of the bill an’ the offered testimony, that if true 
@ 41fferent deeree woul! in all probabllity reeslt i= the eause.* 

Tt must alec be made t¢ appear that the newiy Aimeevered 
evidence ig suc as could not by the exercige of reasonable diligence 
have been disecvered and used before the entry of the original decree. 
hevie vy. topeteg, 202 Lil, 320, 

Am @Xahination of the anended petition discloses that 
the slieged newly discovered evidence here gonsista, in the firet 
Place, of the testimeny of ome ¥illidm 4, Jackwon as to eartain 
adaissions made to him by the Midlinekys affeeting the title te 
the real setate in: controversy, There was wi abundance of oimilar 
evidence submitted upon the original hearing, se that this evidence 
woul’ be only cumulative. Ket only is there no sheving ef ailigence 
in attempting te secure the evidence, but it affirmatively apnears 
fvom the record that the witness wae available at the time the hear 
inge vere held im the original eult, 

The seconé item of evidence whieh in alleged to have 
been newly discovered consists of a Letter from ene Charlies Leviton, 
who at one time seted as an arbitrater of the aiffoerences between 
Rubin snd Midiineky, in which Leviton agreed that he would ¢ive one 
Bernstein a lien en the premises te insure the payment by Hubin of 


$2,000 with interest. Bernstein wae a witness upon the hearing in 
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the originel case, oni this letter, ir produced, would be merely 
Gumulstive., Alse, it wight have been discovered upen the originkl 
hearing by exercising due dilinence. 
This petition would appear to be a further attaupt 
_ te cloud the title te this property, whieh the record discloses 
has now been transferred to « third person, 
The ixial court properly refused permission to file 
the bill for review, an4 the deorss will be affirmed, 
AFPIRHED, 


O'Conner and KeSurely, 77., concur. 
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MIKE THELECUANGEY, 
Appellant . 


| 
| OF CHICAGH, 
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BR, PAESLIDING JUSTICE NATCHETT 
DELIVERED THB OPINIGH OF THY COURT. 


The plaintirr fi1eg/etatenont of claim in which he 
alleged that on Kay 1, 1924, he wae a licensed real aetate broker 
im the city of Chieago; thet on that date the defendant hired 
Plaintiff to secure for him vacant or unisuproved property; that 
on August 8, 1924, he procured such property an‘ that through 
his efforts the defendant purchased the same; that defendant 
promised to pay plaintiff the wum ef 3500 ae competiastion fer hie 
services, and that plaintiff had demanded payment, which had been 
refused, The affidavit of merits denied that plaintiff was 1i- 
eensed on Say 1, 1994, and denied the biring er employment, but 
admitted the purchase of the presises, pinintasy an’ one dary 
acting as agents in the sale of the same. The affidavit deniea 
the promise to pay plaintiff 8500 er any other gum, and denied that 
any services had been rendered by plaintirf in eonnection with the 
Sale of thia real estate at the request ef defendant. 

The case was tried by the court without a jury and. 
at the close of the evidence there was o finiing against the dee 
fendamt and judgment entered thereon. Plaintiff has not appeared 
in this court to suppert the fut@ment, :} 

The evidence tends te shoe that on August 12, 1924, 
defentant entered inte a written contraet for the purchase of the 
Peal ertate in question: that defendant purghased the same for the 


\\\ Parpese of erecting a building thereon and to reesei 4t, and that 
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of the execution 
at the timg/or the contrsct defendant gave plaintiff an exelusive 


ageney to sell the property after the building had been completed. 
It slec appears that when the contract of sale was about to be 
signed plaintifr, having been told by Mr, Gary that he, plaiatiry, 
Would not be paid any commission, for the first time asked defende 
ant to pay biz a» commiension on the deal, At shout thie time phain- 
tiff offered the property to other orespective purchasers, and there 
ie no evidence in the reeerd tending te show that the defendant at 
any time requested plaintilf's services tn precuring the preperty. 
Plaintiff says that at this time he tohd defendant that Gary weuld 
mot pay ‘im a commission, and that defendant eald, “Well, I will 
take care of you,” tut that he would not pay it right away, 

Vietor *. Frank, an attorney, whe was present at the 
Glosing of the dal, testified that Just before the eontract wae 
signed plaintiff breught up the question ae te what portion of the 
Commizcion ke was to receive for his services, ond that Gary told 
Plaintiff thet he would not get any commiscion; that elsintirr 
turned to defendant and said, "Mow about it, Mr. Telechansky? You 
ought te poy me something; I got you & good deal without sny cash; ” 
that Er, Telechanaly sald, “I will fix you up;* that kr. Stemhouse ) 
eaid, "What 4¢ you mean - fix me up?*; that Yr. Telochansky said, 
*¥ will give you 4 eouple of hunired dollare;" that Mr, Stenheuge 
seid that wasn't mough for the services he had put in there; that 
Mr, Toleehansky ssid, “ew about P5007" Thie witness testified 
that defendant said, “I can't pay yeu wher the deal is clesed; I am 
short of cash; you will have to wait,” an¢ that pinintifr eaid, “All 
Fight, 1 will wait,” 

ir, Gary, testifying for the pleintirf, e2i¢ that he 
Wee present at the time the deal was clesed and that abeut all he 
@ould reeali of the conversation between plaintiff and ‘defendant wai 


that plaintiff breught up the questien ef commission and that the 
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witmesn told him, "Yo couldn't pay the commisatone;* that there wee 
some arrangement fer plaintiff “reeelving an exelusive on thie 
property for so perio’ of ene year for the new building.” ‘The dee 
Tendeant denies the promise as testified te by the plaintirr, and he 
ie corroborated by a relative whe said he was present and heard the 
conversation. the cortract made ot thie tine is in evidence and does 
mot contain any promise to pay = conmission to plaintirs, 

The manifest weignt of the evidence shews that plaintirr 
was not acting in behalf of defendant in the asle of this preperty. 
A prowise to pay hin a ooumlesion would nave been without considera. 
tion and therefore unenforceable, Plaintily io net entitled te ree 
gover, and the judgment in his favor will be reversed with « finding 
of facts. 

REVORSEYD SITY FINOTHG OF FACTS. 


O'Connor snd Kedurely, 77,, eoneur, 
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32439 PIBDIRG OF PACTS, 


We find as facts that defendant did net make the 
promise to plaintiff upon which plaintiff sues, and that there 
is nothing due from fefendant te plaintiff. 





seer . ney fs wee 
ath yp f 7 
y=) 
mn? 
wr 44 
sh it) 
en 
ee 
| 











ae 


‘ 
ies 
, 
ao 
a 
we 
aM 





PAUL ELLIS 
"Appellee, es 
SAL 


vs, 


LOUIS A, KANDEL and 
ABBA WAKREL 
Aopellante. 
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KR, PRRGIDING JUBTICN MATCHNTT 
DELIVERED THE OPIKION OF THR COURT, 


Plaintisr ®liise sued defendants, Louis ond Ania Mondd@, 
husband oni wife, filing « atatewent of claim fer laber and material 
alleged te have been furnished to defendants at their dastanee and 
request, 

The affidavit of merite denied that any eum wae due or 
that any work or material ware furnished by plaintirf at defendants! 
Fequest. The affidavit averred that defendants had ngreed to rent 
a certain store to a tenant upon certain conditions, ond that they 
were receiving bida for plumbing, carpentry, tinning and painting 
to prepare the sters for thie tefant; thet defendant Anna Vandel 
Was in the store and that plaintiff made an offer to paint the 
steel ceiling ani woodwork with two coate of paint, varniah the 
floors, paper the walle and make « border and repair four plastering 
patchee for $75; that defendant accepted the offer conditionally; 
that plaintiff obtained the key to the store on the pretext that 
he Assire’ te show the job to hia partner; that when delendent Anna 
Mandel entered the presises next day ahe noticed plaintifY and 
another man painting and orderet them to desist and lenve the 
Premises at once. 

The record states that the esuee war submitted to the ~ 
court for trial without a fury, and that there was a finding of 


the {esuer ageinet the defendants vith demages asseaned at 3122 


ana ju‘guent entered thereon, 
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There is a statement of facets which reeites that the 
eause eame on for trial on Getober 14, 1927; that plaintiff and Anna 
Mandel appeared for trial; that the court stated that the trial must 
be concluded within one hour; that no stenographic report was hed; 
that the ‘court does not remember fucte excepting the folloving: 

"When the evidence was coneluded defendantea by their counsel 
tendered to the court the following proporitions of Laws ee» eee 

ur. Levin; Your Honor, I desire at this moment to present 
two propositions of law. 

The Court: I don't want any propositions of law. 

Br. Levin: All I ask, your Henor, is that you read these 
Propooliions of law and mark them ‘accepted or ‘refused. 

Tae Court: All right, give them to me. 

Whereupon the court marked alter each preposition the verd 
‘refused. ' 

The Court: You have epeliled your case; i wanted to help 
you out, but now I will give judgment for the plaintiff." 

The statement of facts wae elansd by the trial Judge 
on Sovenber 16, 1927. The court eascificaliy certified that he 4id 
not remeber “Just what testimony wae offered,” but it is apparent 
from the meager reeerd that the defeondante ¢id not have a fair and 
impertial trial. The 4efeniants had « right te submit propesitions 
ef law ant te have the court e¢onsider and rule upon them, The court 
had no right te become offended because of the exercire by defendant s 
or this undoubted right an¢ fer that reason wake a Tinding and render 
a Jodgment aguinet the defendants. Ket unmindful ef the general rule 
that evidence not preserved in a bill ef exaentions will be presumed 
to sustain the fin¢ing of the court, we held thet rule net applicable 
where, st here, it affiruatively saprears the finding and juiqment are 


mot based on the evidence at «ail, 
In order that defendants may have « trial, the Juiyment 


ia reversed ant the eause remanded. 
REVERSED ABD REMABTMD, 


@'Connor, J., soncure. 


KeSurely, 7., Diesenting: 

I gamnot agree that it is reversible error fer the 
trial Judge te change his mind 4uring the trial, when, for aught the 
record shows, the evidence warranted the ultimate deoision rendered. 
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ERROR TO MUNICIPAL COURT 


ALVIS #. WELGON and EARL &, | 

BELSOB, Cepartnere doing i) 

business as EYLSOE BROTHERS, 
Defendante in hecew. 





vs. 


| OF COOK coURTY, 
RREEST fT. *IX , 


Plaintiff in #rrer. 


KBR, PRESTOIND JUSTICH MATCHETT 
DALIVEREN YHE OPINION OF THE COURT, 


Plaintiff in error wae defendant in the trial court and 
seeks to reverse an order entered denying hin motion to set aside 
@ judgment entered by confession on June 14, 1977, The motion was 
supporte’ by an affidavit te the effect that the nete upon which 
Judgment was mtered had been executed an¢ that te secure payment 
ef the sane defendant had desosited with plaintiffa « contract 
fer the purchase of certain real estate in which defendant had an 
equity of $600, an¢ sleo a chattel mortgage on wi aatomebile which 
Was valued at $1700; that until Jume let thereatemr payments cone 
tinued to be made to plaintiff's on the notes and ithat at that tine 
defendant notified the plaintiffs that he sould not make further 
payments; that it wae then agreed between plaintiffs snd defmdant 
that if defendant would return the automobile and surrender his 
equity in the real setate contract plainti?rs would accept the same 
in full payment and discharge of the note. 

Defendant further averred that he complied with the 
promise made in this agreement and that plaintiffe accepted. the | 
automobile and centraet and defendant heard not ing wore of the 
matter until the entry of judement by confension. 

Plaintiff has net appeared in this court te defend the 
Judgment. We think the affidavit set up a complete and meriterious 


fefense, and that in the exercise of ite discretion the court should 
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have opened up the judgment. 
Yor the error in refusing to sliow the motion, the 
Judgment is reversed and the cause romanded, 


REVERSED AND REWAKDED, 


O'Connor and Kofurely, 77., coneur, 
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32642 | azo? a 5 
CHARLES HORN, Doing Yusiness ) oe ae Se ae 
as Charles ‘lorn Lumber Comp ee hid 
SN | 
MAL FROK MUNIGEPAL COURT 
vs. 
OF CULVAGO. 
DAB LA BAR and E, ¥, #IGHTER, 
Appellants. 


BR. PRESIDING JUSTICE BATCHETT 
DELIVERED THY OPIETON OF THE COURT. 


Upon trial by the eourt there was a finding for the 
Plaintiff and Judgment thereon for 9915.96 which defendants by 
thie appeal seek te reverse. The suit was upon an alleged promise 
to reimburse plaintiff for expenses incurred in the collecting of 
two promissery notes averegnt ing 92,500, puyable to Newitt Lumber 
Company and exeeuted wy one Ashbury 1. Vaie. 

. The statement of slain worved the promise te reiaburse 
Plaintiff for axpenser inourred te the amount of the jucgment, The 
affidavit of merits denied the promise, admitted «a refucal to pay 
and interposed a plea Ww wubstange suounting to the Statute of 
Froude. 

There wae preef tending to show (and there were find. 
ings by the court which defendants do not contend sre against the 
weight of the evidence) that the Hewitt Lumber company was indebted 
te plaintiff and thet defendante urged plaintiff to take notes upon 
sueh indettedness, prewiaing that if it was neeeseary to ineur ex- 
penser in collecting the same defendants would reimburse plaintiff 
therefor; that plaintiff took the netes and incurred expenses to an 
amount for which he seeks by this quit te aclleet. It ie uneon- 
tradicted that the prowise was not in writing, an¢ defendants cone 
tend, citing aut*oritier, that the Statute of frauds, which is 


pleaded, prevents a reocvery. 
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However, the promise as disclosed was not collateral 
but original. The credit was given by plaintiff to defendants. 
Therefore, the plea of the Statute of Frauds ia not applicable, 
and oases cited by defeniante to the point that « promise of a 
stockholder te pay a debt of a corporation 1s a collateral promise 
are net controlling. ‘The promise made was that ef defendanta, not 
ef the corporation, and the consideration moved from platntisr te 
defendants. Dusenbery v. Mimme, 2383 Thl. App. 448, upon which 
defendante rely, ia against then. 

The judgment is affirme:. 

AFP IRWED, 


O'Connor and KeSurely, J3., concur. 









ee BSS Jas il Sela e | 





cle aA. fe: Rae, RUST Mechs < Panige GSR YAR an Bs Bd 


1 eae y ” vs he » ri pss y a; of Yi eR Eri | Dake 
So AGC HH YS ma ead: oR GEN 5 See ae bes 





ie AS NCES RLM tanta aot ae wy Sh) + Fal pga Jiu. Soa 





RE RE PIR BPTI! TEPER SY ARR a pe CO Le RR Nig ey baw ; wh 
ahem iyi es HELD ae se ke ee : aN. Ae Ss ie Sey Bat ae ge we 
ik “aah AA ae PR Ra bh RR ! , Pipi MIN Raa RCP AN o 
ary sift oi haa nS Do Me Wee Pe .< Goes ah yoy A an a! ae es IE ae 
We ok eee Peete) ea ok UB “why / ' EMER A OME we ka’ 


a 


wiht? veteran Tar ‘ her! ») 4 eas ; Eien & Wop Swipe Fear, # i 


th at Rel whe Be Bee Va © eas % LS RA Re ef ORR } 


vt ih) ae De 


+ 
} 


LOUIS NISBRATII, 
Appellee, 





PRAL./ PROM MUNICIPAL COURT 
va. 
ISRARL GOLDBERG, 

Appellant. } 


OF CHICAGO, 


KR, PRESIDING JUSTICE MATCHETT 
DELIVERED THE OPINION OF THX COURT, 


Plaintiff sued, slleging teat defendant is a garage 
keeper who undertock te care for plisintiff's automobile for a ree 
Ward ant negligently permitted the game to be stolen, The etate- 
ment averreé’ that the machine wan recovered by the polilee department 
and felivered to the defendant in s breken and damaged condition, 
and claimed damages for the deterioration ef the macsine and for 
expenees inourred in resovering it. 

The affidavit of merite denied lisbility generally, 
denied the negligence alleged’, averredt due care in the keeping of 
the automebile and the release of the defendant from oli clalma. 

There was a trial by the court ani finding fer the 
plaintiff in the sum of $375, on which the court entored Judgment. 

The defardant says, in the firet plece, that there is 
mo proof of nezligenoe and, second, that asewaing such negligence, 
there is no competent proof of daziages, 

The plaintiff testified that he took his automobile 
to the garage on June 23, 1926; that he wae accompanied by his son; 
that the night man, Steve Cigan, vas in the garage at that tine; 
that plaintiff put the wachine in the stall; thet he returned three 
days ister and found that the ear wae not there. fe says that at 
the time he left the ear in the garage he locked the gears and the 
doors of the machine. 


Plaintiff further testified that as he wished to get a 
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new car he traded the machine after it was recovered for a new one, 
paying 91745 for the new car and receiving a credit of $1300 in the 
transaction for the old ome, It is apparent that thie was a mere 
trading of machines, evidence of which would not tend to show the 
Peal value of either machine, 

There was evidence for the defendant tending te shew 
that as a matter of fnet pisintiff's sutomobile was net stored in 
the garage at the time in question, but assuming that it waa stored 
there, the burden of proof vas upon plaintiff to shew the amount 
wy, 242 111, App. 161. If we 





or hie damages, 
assume that negligence might be inferred from the reeord, the 
Judgment nevertheless cannot stand because there is oe competent 
evidence tending to show that plaintiff sustained damuges in the 
amount vor which judgment was entered, 

¥or the reasons judlieated the judgment is reversed 
amd the cause remanded. 


KREVSZRSED AKD REMANDED, 


C*Connor and keGureliy, J3., concur. 
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FRANK P, NEPPER, ) Swf ee 
Appellant, }} ~~) 
ApPRAL/FROM BUPUAIOR COURT 
Newent” 


OF COOK coUNTY, 





vs. 


HELEN FICHTER NYPPSR, 
Aprellas, 


BR, PRESIDING JUSTICN MATCHRTT 
DELIVERED THE OPINION OF THE COURT. 


Vrank ¥. Hepper, coxpluinant, Filed a bili againet 
his wife praying for an anulmwent of their marriage. She answered 
and flied a croes-bill praying fer separate maintenaneea. There- 
after she filed a petition for alimony and #olicitor's fees 
pendente aite. She averred that her husband was a man of large 
means and engaged in a profitable tusinesa; that she was *holly 
Without funde and hed no income of her own to pay board and reom 
and soliciter's fees until the final determination of the esuse, 

Complainant anmewered the petition, slleging that the 
separation wae by agreement, denying that he was a mun of large 
means or employed in a prefitable business, bub averring on the 
contrary that sis sole income was from a partnership in a greene 
house business which had been recently erganiged and which wae not 
then on a paying basia; that the gross profite from Auguet, 1925, 
to Decenber, 1927, 414 not exceed $800 anf? that the business 
chewed a net loes to the parteers, Ne averrad that before the 
marriage hie wife Wan earning $14 a week as o clerk and alieged 
that she wae weli able te earn that amount and pay ror her own 
eupport, coste and expenses. 


The court heard the evidence and entered an order 


that defendant pay $20 a week and $100 solicitor's fees. ‘The 


husband seeks to reverse this order, and in support ef his appeal 


urges that the order is manifestly contrary io the greater 
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weight of the evidenee. 

The evidence is somewhat meager, but fram it the 
court could’? properly find that the wife wag unable to work and 
earn her living. It also tends te shew that the complainant 
husbend is in the greenhouse business and thet he and his partner 
are running eleven greenhouses. in response to questions by the 
court the eonplainent said that nis father hed been in the sane 
business ani that the copartnership had taken over the greenhouses 
from the father; that the futher did not make $300,006 out of the 
business but that he owned real estate and that with the increase 
in values "it maybe bringe that in today." 

The amount of alimeny, pendente bite, and selicitor's 
fees to be aliowed in eases of this kind are very much in the 
4iseretion of the court, omd we do not think thet this di seretion 
has been abused es entry of the order appealed from. It will 
therefore be affirmed. 

AFFIRMED, 


O'Conner and ‘eGurely, IJ., comour, 
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P. ¥, O'TOOLE, Oe eae ee 
Plaintif? in Srfor, Viale weal Be 


ve. H 4, 
OF COOK COUN TY.- 


SHANK COMPANY, a 


Corperation é 
Defendant in Ber 


UR, JUSTICH ReOSGURHLY DELIVERED THR OPINION OF THR COURT, 


By this writ of error the plaintiff seeks the ree 
versal of a futgient im hie faver for 9250 entered upon an ine 
structed’ verdict. Plaintiff's action wae in asaumpeit, claiming 
$12,260 donages, and he argues that the tris) court erroneously 
inetructe4 that he wae entitled te only 3250. 

The eentroversy origes out of and involves a cone 
tract between the parties relating to the soonstruction of a 
hespitel and auxiliery buildings fer the United States Govern. 
ment in Broadview, Lilinoia, otherwise culled the Speedway 
hospitel. The contract in question was duted April 14, 1920, 
wherein Shank Uoupany, the defendant, was designated as cone 
tractor and O'Toole, the PlaimtifY, was desiguated sa subcontractor, 
The subcontractor agreed to furnish the iabor and material for 
the lathing ond plastering work, bat the contractor warn te pay 
@ireect to the materinimen and the worknen for a1] the material 
and labor of the workmen. The dealeive question relates to 
Paragranh § of the contract, which ie a» follows: 

"In at4itien te paying labor and gaying for matericls 
furnished under tie Sub-Contraet, the Gontracter agrees te 
poy te the Sub-Contracter, in full for all servicer rendered 
unter this contract for the furnishing of said laber and mae 
terials, the sum of Ome Thousand Doliare (31,000) per month, 
during the time thie vart of the work in progressing rapidly, 
to be paid in semi-menthly inetaliments, It being mutually 
agree’ betwee the partiss hereto that the amount to be paid 
by the Gontractor to the Gub-Contractor for his services under 


this contract shall in no cvent exeeod the sum of Five Thousand 
($5,050) Deliars,* 
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Puragraph & provides that work should commence when 
the construction of the building requires the sane; that the eub- 
contractor must keap himself theroughly informed concerning the 
progress of the bullding and mst have his materials ready for 
work within «a day's notice, There wae a provision that the | 
®entire work shall be endtinkes within twe monthe from the date 
ef thie agreement ,* and that no changes or alterations of the ean- 
tract shall be binding unless tx writing and sttaehed to the eon- 
tract. 

Piaintiff's declaration slleges that the defendant 
A@elayed the pregrese of the "ork wo that, instead ef taking tre 
months for completion as required by the contract, 1% teck sevetej 
teen monthe and thereby defendant beeame liable to pay plaintiff 
$1,006 a month for seventeen months; that the defendant had paid 
plaintiff 24786, leaving a belanee due of $12,250. 

the trial court was apparentiy of the opinion that, 
while there waa some unexpected delays, Wie contract was never 
abrogste4 in any way and the parties went on to fulfils the same; 
that the prevision in paragraph 5 to the effect toat the smount 
te be naid te the subcontractor unter thie eontraet “shall in ne 
event exoeed the sux of Five Taeusand (95,0) Deliars® was 
tinting on beth parties, and, a9 pisintiff admitted huving ree 
ceived payxent of $4766, there vase due him only $250, ond the fury 
was inatructed accordingly. We are of the opinien that this ruling 
Was proper and that there «as no ervor in giving the pere=sptory 
instruction, 

Plaintiff eontends tuat, where there ia an express 
written agreement providing for a time Lliwitation fer the compie- 
tien of the work wid one ef the parties prevents the compietion, 
the other party ie antitled to additional compensation fer the 
additional time neeeerarily taken to perform the contract. The 


Gases cited tend to support this general proposition, but neither 
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it ner the canes are applicable te the inatent wituation, 

In Tobey v. Price, 75 TLl. 649, there was a stipulae 
tion that Prige would be liable to Tebey for nagligence, carelesee 
nees, or omianion ef duty on hin party; there te no such provision 
in the instant contract, VFurthersers, there was ne proviaion 
apecifying the amount ond limit of compensation to be paid 41f the 
work took longer than sontempiated, In another cited ease, Gounty 
of Cook y, Hiurma, 108 Lil. 151, the contrast provided that, in the 
event changes, adiitions or alterations ahoult be made, they would 
be paid for as extra werk. SGubsequentiy new plane were adopted 
whieh @¢ 4iffered from the oid pisns an to cenetitute a new and 
@ifferent job. it wae heli that the change in the plane was se 
Padical as not to be regarded as within the meaning of the contract. 
In Gity ef Blgin vy. Joslyn, 136 Ti. 525, it wan held that, here 
extras vork and materiale are of different ohurscter from those 
apecified in the sentract, the rates earried in the contract wilh 
not apply and the person supplying the same may reeever their value 
ae shown by the evidenes, 

A vitel point of Hiffereanse between these canes and 
the present case is that the instant contract evidently contemplated 
that there rould be delay in construction, fhe. provision for paysent 
in paragraph 8 of the contract particularly provides for tue payment 
of cemponeation of $1,060 a ments te the subcontractor “during the 
time thig part of the work is progreseing repidiy.” This ean wean 
@Rly that in contesplatien of both parties there would be delays 
and that the subcontractor should not be paid fer the time hie werk 
41d not progress rapidly. if this were sot so, the contract would 
have provided for total compensation to the eubcontractor of $2,000, 
based on the time limit ef two months end the uenthly compensation. 
Plaintiff might then have seme tacis fer his claim for extra compen- 


Sation for the extra time. Apvarentiy it was thousht if the work 


PFogresred rapidly, it eoult be completed in tws monthe, but as 
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progress might be interrupted, the partics took special paling to 
provide that “in no event” should the amount paid for services 
exceed 35,000. Cases tending to support the correctnese of this 


construction are City of Chicase vy, Sexton, 115 1h1, 230; Aige vy. 
Partelie, 53 Tli. App. 82; 
64 TLl. Apo. 503; Foliiott v. Hunt, 22 Tl. 64. 


It should be further noted that the evidenee faila to 





establieh that the delay was eolely, if at all, caused by the 
fault of the defendant, A witness, teeatifying on behalf of 
Plaintiff, stated that the work was suspended several times on 
aeeount of strikes, At one time the work tae suapended for about 
five weeke because of a jurisdictional cantroversy between dif- 
ferent trades. 

Under the terms of the eontrast Limiting the amount 
Of compensation to be paid to pluintifr, he la entitled te recover 
mo greater gum than was «lieved him in the verdiet rendered. The 
judgment thereon is therefore affirmed. 

AFP IRMED, 


Matchett, ©. J., amd O'Genser, 7., soncur, 
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ELSA SIPPSL, : Ps 
Befendant in Er or ZREOR TO SUPERI GR 
Ve. 


ERBSST He SIPPEL, 
Plaintiff in Error. 


COUAT, SOOK COUNTY. 





MRe JUSTICE MeSURELY DeLIVERED THs GPINION OF THE COURT. 


By this «rit of errer defendant questions the proceed- 
ings in an action for separate cnintensanee. His brief 
completely disregards rule 19 of thie court. 

It de asserted thet the court dic not have jurisdiction, 
But me basis for this assertion ig given. The bill statec that 
the parties *ere married en December 3, 1917, im Chicage, and 
have continuously resided kere since that date. befendant was 
served with sumsoms ami file his appearance by hie etterney. 
The court hed jurisdiction of the eubject matter anc of the 
parties. . 

Gene eriticiam is mate of the bill, which eliegec that 
the parties lived together “uniil on, to-wit: the card day of 
August, 4+ O+« 1926." it “2s ewera te 6m August 23, 1926, and 
filec Jsuguet 24. The argument seems te be that the allegation 
that the perties lived tegether until august 93, 1926, is incon- 
sistent with the date on which complainant subccribec and severe 
te the seme. The date im the bill is sllieged uméer « videlicet. 





The evidence shove and the dceree founded that the lect abusive 
eonduct of ithe defendant towards the complainant was on -ugust 22, 
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when defcndsnt threatened to kill her with a loaded revolver, 
and om the some date she left defendant and hase ever since this 
date lived separate and apart fram him. “se see mo error in 
this regard. 

It is aeserted that the case ens tried by default, 
although defendant's ansser wes on file, and mo order of default 
was entered. The case was not triec by default. The attorney 
for the defendant was present when the c2ze was enlled for trial 
amd atated to the court that Re Gad becom unable to find the 
@efendemt who “hed left the juriedictien ef the court.“ This 
wae not « trial by default. 

The chameeller sllewed £38 a veek far the suppers of 
the complainant end the two sinor childrem. The ericence 
indieatedé thst defendant asde 3250 a month. The amoun: allowed 
Was ressonable. 

The proceedings were without prejudicial errors 
and they are affirmeé. 

AFFIRES De 


Matchett, ?. ds, and O'Conner, J», comeure 
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APPBAL FAQ COUNTY COURT, 





BELLA SCHIPY, 


Appelias v/ 
Ve P 


SARAE STARLER ame 
PHILIP STawLER, 
: Appellees: 


GOOK COUNTY. 
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BR. JUSTICE MeSUAELY HELIVER<D THE GEIRION oF fax cout. 


Plaintiff seckse the reversal ef sm order vacating a 
Jucgment had by her agains: defendemts in the sum ef 289¢.55. 

The judgment waz entered Kay 10, 1927, ans defendants’ 
petition to weeate was filed January 4, 1928, which waa seven 
terms after Jud gent. Plaintiff filed ea demurrer to defendants’ 
petition which demurrer «ua overrulec and an order was entered 
setting acide the judgment, from which plaintifs appeals. 

A Judgment ezmmot be set acide after the term except 
umdéer section 69 ef the Practics set, anc the errers of fact 
which may be eorrecteé uncer that section are the same errors 
which wich: have been eorréitec under the Commen Lex by the 
game «rit. Serris ¥. Chicsco Nouse Ureckiny Co-, S14 [1l. 500; 
Chapman v. orth smericen life Ings co., 292 11). 1793 The 
People ¥« 3 + 276 Ills 439. 

The petitien/im:: ike cefendante filed a demurrer to 
plaintiff's ceelarstion ané *thet without netice te «ffiant, 
the éomurrer waa overruled om motion of plaintiff's atierney 
on Aprti 29, 19273; thet witheut notice to affiant, the ¢«fendcants 
were orgereé te plesé in five aye; that without metice the cause 
Was set cowm for Bay 10, 1927," and that om thie lctier dete 


judgment was entered agsinat defendants by default. <ltheugh 


Sa, See 








—— = 
5 Se. 


eiuh, wee ehS oe ® - 




















ee “3 


inte) 
4 » 
x 


* + = ote 
Vesa Bia. ie? ¢ AS See 


RRS, at ‘wrense at. 


ost ie ne Mo tne ne who : seen 
ftmatnete> ba <P50L (Of ooceune etamagbe A © 
sevna siw dale .6cet +8 eeanadit si Y wir whaibiew oa 
ee ee “aero our" 
bevetne adv vere an han Selwtteve ave ‘aici wattle’ 
radergge Titintaly deiey sort ¢émomphut acd 

Somt Ye eTOres sf? tate y2o0 eodaness ade to eb 3 


GES Rosca avs. sfenoes + 
eff 
6S tovsumed # SOLID wtuehested ad? Sa j\rokads oq att 


ssuak tia of setden ivedaiw tndi* Sam moldatazoeh a*t2h am 


eda util atts mo tose bam "QSS0L .OL qi x02 me> 190 aw 
Mguodtin .divatod x atuahooled sontags beredns saw tmomgbat 


the petition alleges that the defendants’ demurrer see overruled 
“without notice te «ffiant,” the recerc shows thot beth parties 
were present in court .pril 29, 1927, shen this was dene. ‘The 
erder redites: “This day again come the parties te this suit by 
their respective attorneys, and thereupon, after a hearing, on 
motion of the plaintiff, enid cefendeante' demurrer is hereby 
overruled, and it is further ordered that enid defendants have 
leave te file ples within five days from the date hereof, and 
the further hearing of ssid ceure is hereby set fer May 10, 1927." 
The record imports verity and sfficavite connet be heard to 
eontracict £t. the Feople vr. 5 2 276 Tle 4306 

The basis of cefenmiants’ petition is thet the disposition 
of demurrers under « rule ef the County Court is usucliy on 
Satardsy or at such other time s< may be epecifieslly appointed 
by the court, due notice thereef being givem; that April 23, 1927, 
the day on which the demurrer in cuestion was everruled, was net 
Saturday and wae a special cate and that notice thereof was 
required But mot given. If, however, ss the record shows, the 
éefendants were present in court by their ctterney shen the 
cemurrer “ae pease upon, after » he«ring, a previous motice vould 
have been uselees. Admitting the facte te be as alleged in the 
petition, no errere of fact are set forth which voule have prevented 
the entry of the order, if the court Aad kmown them. it is oniy 
sueh errors of fact «which may be corrected under section 39. 
Gramer vs © re Ben's Sgem-e, 260 Ille 516. 

The fsete set forth im the petition dic not justify 
the entry of the order vaesting the judgment hee by plaintiff, 
ama the order appealed from is hereby pide rd 


Matchett, #7. Jo, amd O'Conner, 2., coneure 
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32675 
PAUL GEREARDT, 
Appellee, 
va, 


HOHACE L, BXaAkD, 
Appellant. 





BR, JUSTICR NeiUAtLY BALIV'Rt? THe OPTRIOW OF THS CouURT. 


Refendent avcpeale fron am adverse juadcwent ef 2660 
entere4 in a fourth class cate upon # trial by the eourt of a slaim 
for compensation for services rendered’ 2s an srchitect by plaintiff 
$e defendant, | 

it fe firet argued in defense that the plesdinges shew 
that the action is barred by the five year statute of Linitaticus. 
The first statement of claim was filed February 13, 1926, and ale 
leged that the services sere rendered om “to-wit, the month ef June, 
A. BD. 1971." The date was alieged under a videlicet. Another claim 
was filed Barch 12, 1926, stating the services rendered with sere 
particularity. A second ana/thira amended statenent of claim were 
filed om Hovenber 16, 1927, and November 26, 1927, reapeetively, 
which were identical with the etatesent of claim filed Karch 17%, 
“2926, except as te the fate of the slieged services. The aseond 
gmenée4 statement alleges the 2ate te have been Tune, if 7°, and the 
lest acenéed ctaterment elilece4 that the work van done “uring the 
months of "April, Zay ond Jame, A. 2, 1972," The defendant plesded 
the statute of lisitatians te the last amented statement, The argue 
ment is that the third smenuded atstement of claise sets up a new 
Gause ef action, namely, servicer which were performed in April, 
May and June, 1928, whereas the original «ts: ement of claim alleged 
that the services were performed in June, 1621; sice that the origin 
al statement allaged that defendant premised tc pay $600 fer the 
services, teureag/int third amended statement plaintiff sues on 
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® quantum meruit on? slse slleges an secount stated between the 
parties, 

Ve @o not caneider the subsequent amended etatenents 
ef claim as atating a new cause of action, but as stating mere 
particularily the matter set forth in the ericinal statement with 
the correction of the date from 1921 te 1922. The original state. 
ment sete forth the preparation of plane ond drawings fer a builde 
ing to be erected at 1446 South Yabash evenue, Chicago, and every 
subsequeat statement, including the last, sets up tae same matter, 
teewit, the empleysent by defeniant of the plaintiff in inspecting, 
measuring and prevaring plans and drawings fer « building at 1446 
South Wabash avenue, said sresises being ewned and contrelled by 
the defendant. It has been held in sues a case that the statute 
is net a bar, Oe, 253 Iii. BOS; Jeerg 
Me Ap 7. & 3. FF, Ry. Co., 152 111. Ape. 229; Bonahen v. Fidelity 


Life Ins. Ce., 242 111, 488; 
T2321. 163, 








Wile there are eases holding that under Comson Lar 


PlesA4ings an amerded statement of olaim supersedes all previous 


statements ef claim, yet this rule dees net sweply to the more 
liberal pleadings permitted in a fourth class case in the Bunicipel 





» 192 Ti. App. 





422; Boberg v. City of Ghicage, 271 fil. 404. 


Pleintiff's testimeny vac, in substance, that ke was 


nH architect licensed to practice under the laws of the State of 
Tllinois; that he knew the defendant and had a econverreation with 
him im regard te the premises at 1446 South Wabash avenue, Chicago, 
in April, 1922; that defendant eame te his heme in an s&tomobile and 
tecok him town te 1446 South Yabash avenue and ts14 him thst he ine 


ten4ed te improve an4 renedel the property, “Sefendant teck plain- 
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tiff te the rear of the let, showed him the building then on the 
‘premises ani they sade a general inepection. Defendant eaid he ine 
tended to improve this property with a seven-story mill constructed 
building on the rear of the let and te rexodel the front building. 
Defendant asked the cost. and plaintiff says he told his the cost 
Would be $150,000, and hie charge for architect's fees would he 

five per eent of this, Oefendait daid that this wae satisfactory 
and told plaintiff te preceed tmmediately with the prelisinary 
eketehes and calculations, There were further interviews between 
the parties with Peferenes te the detaile of the proposed building. 
Plaintiff subsequently introdused the defendant te two of his 4rafte- 
men, ecers, aga and Kaynard, and the propesed building was diecuseed 
by them. Appcintaente were made between plaintiff and defendant te 
meet at 1446 South Wabesh evenue. Befendant repested, in the pres- 
enee of plaintiff's draftesen, his intention te erect a seven-story 
tuilding om the rear of the lot and to remedel the front part. Dee 
fendant also came to plaintiff'ea effiee frequentiy. Plaintiff's 
dreftexen prepared a lnyout ef the tuliding and plans, coelers of 
which were mailed’ te defendant. In June defentant came to plaintifrée 
office ard together vith plaintiff's draftemen, %r. Aga, they locked 
over the drawings; defendant eaid they were satisfactory sn4 then 
again teck up the matter of costs sid made some figures and enleula- 
tiens in plaintiff's office; d4efeniant then gugeented that it would 
mot be advisable fer him te proeeed with the 7150 ,00%) building. 
Farther esiculations were sade and defendent was told that it would 
eost sbeut $60,000 te build a three-stery building, %efendant said 
that he wanted te think over the matter snd see what arrangements he 
coulé mske with tenants. Defendant did aot make the conteaplated 
imprevermente, Piaintiff and bis draftemen 4i¢ the work of preparing 
ali the plans. EBlue prints of the same ere in the reeord, consisting 


ef ten or more sheets. Piaintiff testified that his teo draftemen 
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worked on these drawings appreximately forty or fifty 4aye. Hoth 
araftemen gave testimony tending te earreborate plaintiff'ta version. 

Defendant does mot deny that plaintiff performed the 
Work whic: he claims to have dome in preparing the plisne. Sis vere 
sion is that, when they diseusse4 the proposed wuilding, >laintirr 
proposed making some sketehes for the seven-story building oa the 
rear and that, when defendant askei what his charges would be fer 
these sketches, plaintiff replied, “I won't charge you a eens for 
the eketehes unless you go ahead wiih the tuilding.* Pluintifr, 
testifying in rebuttal, denied this. 

Considering the varinnt stories of tne vitnesees, the 
court eculd preperiy be moved te accept tee plaintiff'te version. 

It is inersbable thet pisintiff would undertake te de this work, 
involving coneiderable expense to himesif in the esploynent ef 
@raftemen, te aay nething of hie evr time, upon a mere chance that 
he woul’ be waid for nis services. it ie « legal eresumptien that 
ohne performing services for snother expects te reeeive pay for the 
game, Furtherzere, the court had the opportunity ef observing the 
respective witnessce while testifying and eould thus better judge of 
their credibility tan can wo. Considering the circumstances and 
the testimeny of the witnessas, we are unable te say that the coke 
Slusion of the court is wanifestly againet the weight of the evie 
dence. 

It is said that, slthough plaintiff's claim declared 
on an implied contract, the evidence proved am exprees contract te 
pay five per cent on $186,0°°. The ewiderce showe that the five 
per cent wae based upon the actual sonetructicn of the building 
but this was net carried out by the defendant. Under such circus 
stances, sisintiff may sue and reeever upon an implied eontract for 


the reasonable value of his serviese. When one party refuses te 
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carry cut a contract, the other may recover upon a cuantum geruit 
so far as he haw performed. Guerdon v, Corbett, 87 Lil. 272; 
Stoneking v. jong, 142 Lil. App, 205. 


Experts testified that, where the construction ef the 
building wae not earried out, the usuel amd reasonable charge for 
services for preparing prelisinary plane was eme per cent, Plaine 
tiff'’s claim «as apparently based upon the medified estimated eost 
ef the building at $60,000, If plaintiff eheee te fix hie claim 
at one per cent upon a building estimated to coat 860,000, we do 
net see hew defendant ean be beard to complain. The amount of 
the finding was within the scope ef the evidenea and wae prover, 

Ve see mo substantial reason fer reversing, and the 
judgment is affirmed, 

APZIRBED, 


Batehett, >. J., and C'Genner, J., concur. 
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LOUIS GOLDBARN, trustee for the 
benefit of ereditere of SLADE, 
TENEEY & *ERADLSY, 


APPEAL PROM BURICIPAL 


Appellant, SOURT OF CHICAGO. 
Ve 


P. HB. WALSGH COMPANY, 
@ corporation, 


tt a tt tn ell” tag ir Minced eet Mae 


Appelies. 
MR. JUSTICE NeSGRELY DSLIVERES THE GPIRION OF THE COURT. 


Plaintiff breught suit to recever fer gocés sold. 
GSummens wee served on L. Gs Agasim sileged toe be am agent of 
defendant, «hich enterec a special appoaranee fer the purpese 
ef ebjecting to the jurisdiction ef the court enc moved to 
quash the service and to dismiss the suit, *hieh motion, after 
hearimg, Wee =lloweéd. From the order thereon plaintiff? appesis. 

fhe only evidence presented on the sotion was s copy 
ef the cherter of the defendant company onc the teetimeny of 
agasgim. the charter showed that defendumt eee a eorporstion 
eorgemized to earry on the jewelry business with its principal 
Place of business in Hoeline, illinois. 

Agasim testified that he wns a public sscountant,. 
reaiding in Chiesge, Illinois; that he has aco other business in 
Chicago; thet this business: takes all of hic time and is the 
only source of his income. “het ne is am auditor fer the 
éefendant, 7. BH. Heleom Company, a corporstion located at Moline, 
‘TMimeiss thet defendant's business ic running a retail jewelry 
store in Solins, sad so far as he knes it earried on no business 


outside ef Holine; that it had and did me business in Cook 
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County. It did not have amy agenta, employes or representatives 
im Chieage or in Gesk County and hod me property ef omy kinc here. 
The bocks «ni records were kept at Molines that the omly thing 
the sitmeses cic in conumection with defendant's business was te 
make an amnual trip te Moline amc sudit the becke end make « 
report to the secretary ef atate. On the Guy Re wou served with 
sumone, he was alae the seeret-<ry amd « director ani sgteckhnolder 
of the écfendant company. At the requeet of “. H. Kelson, he 
made an invectigation in Ur. Soldmon's effies relating te the 
liguidstion of a prior sancera in which Mr. Nelson eas interested. 
The pracesis sere te ¢6 te Hr. Selaom. A letter te the witness 
datec Burch 9, i927, esa received in evicemee, Sut on objection 
ef the defendam’ #45 stristem a2 imeaterial for the receon that 
it pertained te ©. 3. Ecleom, tmdivicuslly, ané met te the 
éefendant company. Ocesuiemally, Ure Saleen, the defendant's 
prezident, omme to Chiceze te make purchaser from the wrelessle 
heuste 6f nerchandiss. 

Ye helé that the astion to quash the summons vas 
preperly sustained, ac the ¢efenécmt ese net subject to the jurie- 
@ietion cf the Hunicipai “ours. Section 4, Chepter 110, Caniil's 
Eliinois “tatutes, provides: 

“it simll mot be is«fui fer «my plaimtiff te 

sue amy defenéanS out ef tne county «kere the 
dattsr vesidss or may be found * = ,* 
Seetion S provides: 

“An inmcorporatsd company may be served with 
process, by leaving = eapy tuersof with its 
presigsnt, if he com be found im the county in 
whieh the auit is browcht. If he shall not be 
fowid in the county, then by leavime a copy of the 
Process with amy clerk, ecerstary, superintendent, 
genital agent, cashier, principal, direecter, engineer, 


eonducter, stolion agent, OF omy agent of said 
company founc im the county; * * * 
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mecnton é fixes the county in which the suit may be broucht, 
and Section 3, the manner of service im that county. As wan 
waid im Silshes v¥. wuincy Yotel So., BO ills Apps 204s 
“The corporution is found wherever it is coing 
business, but mot everyshere that these engaged in 
its service wey for their private business or 
plessure atray.” 
The residence of a corporstion necersarily aust be where it 
exercises ite corporate fumctione amd thie ueuclly means where 
ites business is done. Sristol ¥v- Cs & As Re Re Cory 15 Ill. 436, 
The evicence fails te shoe that defendant was doing 
business in Cock “ounty. The fact that Agasim, ite sec: etary 
end ¢ivector, live in chicage dees not make thig the residence 
ef the corperntion. Agesim conducted none ef the business of the 
corporation here, vherte his eele seeupntion =< his ews pereonal 
Susdinese or profeszion as an accoumtent. His omly duties with 
reference to the cefendamt were to Gake on nibs visit te 
Bolime te audit ite sccounts omé repert to the seeretury of state. 
The letter of Merch 9 apparently reletes te «2 matter 
personal to PP. NH. Zeiven, and for this reesen wae held te be 
imeaterial, but even if considered competent, it is not decisive 
of the point involved. It relates to a settlement of certain 
Business matters which werein controversy with litig=tion 
impending.e Ii hee beem held thot tranenctiens relating to such 
matters in contreversy are not “(oiling business,” sa these wotds 
are used in the statute; that "“<coilmec business” refers to the 
tramezetion of «he orcéinary business im whieh the corporation 
is engsged. . Comemt Cea. v. J SiGe, “Oe, 244 Tile 
354. Furthermore, the letter wxs written Nerch $, dut Acacia 
@a6 Mot served until Eovember 3, 1927. There ig no evidenee 
that he eas representing the éefendomt et the tise sumens was 
Serve. 
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tases holding the service of summons ineffectual are 
iebillinger Brothers Co. v. Hendergon Brewing Coe, 107 Ill. 
App. 3353 Booz v. Te & Ps Ry» Cov, 250 Ill. 376g Darling & de. 
ve Be Bauh & Sona’ Fertilizer Co», 242 Tlie App. 378. 


The raling ef the trial court wae sreper upen the 
evidence produced, and its jJudguent is affirmed, 
AFPIRBE Se 


Batehett, ®. Js, amd O'Conner, J., concurs 
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AUGUBT A, MEYER, 
ALLAN J, COLEMAN, 
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Defendante in Yrrer,  _) 


BR, JUSTICE O'COENOR DSLIVERED THE OPINION OF THR COURT. 


Plaintiff brought an action of asaumpelt against the 
defendants to recover 3800 whieh he claimed he had paid the defend- 
ants for class "D" securities, basing ads right of action on the 
Tilineis Seeurities law, the point being that the defendants had 
failed to file certain documents in the office of the Seeretary of 
State aa required by that aet. At the clese of plaintiff's case, 
om motion of the defendant, substantially a1] of the evidende was 
stricken and the jury wae Atrected to returnm o verdict in raver ef 
the deferdante. The verdict was returned accordingly, Judgment ene 
tered upon it, and the plaintiff has aued out this writ of error. 

Plaintiff in his brief siatea that the transactions in 
this case are identical wi th those involved in the eases of Yeod vy, 
Meyer, 240 Tll. App. 100, and Mellysine v. Meyer, Ho. 29922, Ap- 
pellate court, Firet District, opinion filed Narsh 10, 1926, and 
relies for reversal wpon these two cases, The record diselieses 
that the facts in those tro cases are identical with the faets 
in the instant ease with the exceptions of the plaintiff and the 
amount invslved. 

Upen an examination of the reeord we find that the) 
case of Wood v. Bever was decided in the trial court by Judge 
Biller on April 4, 1924, In that case at the close of the plaine 
tiff'’s evidence, on motion of defendants, the evidenee wae excluded 


and a direeted verdiet for the defendants returned, The plaintiff 
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sued out a writ of error from this court and upon censideration 

the judgment of the trial court was reversed and the exuse remanded, 
the opinion being filed ltareh 10, 1926, ‘Thirteen days Later, wis. 
Mareh 23, 1926, the writ of error in the inetant case wae sued out. 
The record dis¢loses that the trial of the ease before us was before 
Judge David on Maren 41, 1924, and the Judgment was entered the next 
day, April 1, 1924, er three days before the Judgment was entered in 
Mood vy, Meyer. ‘%e the opinion of this court was not written until 
long after beth canes wore decided. It further sopeara from the 
record that the same counsel were in both cases; and although 
Plaintiff in the instant case contends thatrthe Judement should 

be reversed on the authority of Bead v, Mw + yok we find upen 
examination ef the br ef filed by defenianta in erret that ne mention 
ia made of the opinion rendered in the Wood case, There ie ne gon bane 
tion that it was unseund in any cir h aaa: In faet an examination 
of the brief Tiled om benalr of the defendants in error discloses 
the fact that it ie almoszt identical with the brief filed by the 
defendants in error in the Wood case. We have examined the record 


in this esse andi find it the same ag the record in the Wood ease, and 


. for the reasons stated in the Wood case the judgment of the tuperior 


court of Cook county ip reversed and tae cause remanded, 


REVORSED AND REVARDED. 


Katehett, F. 7., and MeSurely, 7., soneur, 
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ALBIN AEBDSRSON, 
Plaintiff in -rrer, — 
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HARRY GLIGESR <«t ale, 
DSefenéasts im *rroer. 


MR. JUSTIGE O'CORHOK DALIVERD THE OPINIGN OF THY COURT. 


Piaintitf brought am achien ts recover domagee fer 
malicious prosecution and falee arrest against the defendants. 
They fileé pleas of the gemerak issue. about a yeor afterwards, 
vin-, April &, 1927, the esse «sa reached on the trial calendar 
but the defendsnte faileé te appear. A jury wee then iepanelied 
amd after henring they found the cefendants guilty ami seseseed 
Plaintiff's demagee at $2500, and judgment e«s entered on the 
werdict. fter the expiration of the tere at which the Judgment 
was entered and during the month of Buy, the ¢efendant Harry 
Glisker was teken inte cuctedy uncer « writ ef eapias ad 
gatisfaciendum ané aftersards procecdings were hed under the 
ineeivent debter's act in the county court. Om Jume 14, 1927, 
pisintiff filed s petition in the inztent case which «as supported 
by affidavits, and we must preswse that it was mice under section 
89 of the Practice Aet. Is addition te the petition and <ffidsvite 
in eupport of it, two witnesses were examined amd at the conclusion 
the court entered an orcer on June 14, 1927, vacsting and setting 
agide the jucgment, frem which plaintiff appesis, “Afterwards he 
sued out « writ ef error from thie eourt. 

hile it spyeare from the reecerd thet om the hesring 
ef defendunte' motion to vacate ané set aside the judg@eent the 
parties were somewhat unfamiliar vith the issand preecedure under 





























nln ta ante ec eine weenie 


‘ Ww sepnch toTwoet od site ta ia ge 

stuabeste® eas Jamiage daoain vefet ate melsinenetg 0 

eebsawsetts cst 5 snode -owent faxoaog sts ‘Yo neolg & 

tabnaive Stns ais mo oedueot amy sas sd2 «PSL er a 

_ bakianaget ads oo wih 4 angen od nekbat stasbestoe a 

begapcns bas yiitsy almengeto sit pace? eel patxond 34 

tit #0 besotee ace tees, See 90835 sa soqameb af 

taempral sd? Moise in aed age Yo molsorkgne se sete 
Weta ameanotad ed 2yal Yo dimom onl gates Ome bom 

he sateen Ye Ike = toaam Yoedaws etal modes aoe We 

gid tebmu bad s198 api! Sonsetg sbzsviadts ban ges ot 

TROL ga omek GO -dtwoc Yinuer ed? al fos e'xedéed : vies 

hedusqqin war Molde sone ractent od? at eetdtieq 2 beLit Tikdaba 

gottsee tebnw sham asw 22 todd ommeetq tuum oF baa vadtvabh? . 

séivesitio bap wesiseg af# 9! maidivhe ai «aoe sohioars it 4 e 

melauivms off ja bes Geubecxo stew ees2suiin ons .3t to soca at 

pabstos bun gubicoay .TS2L gL att no redt0 as bexodme sue i 

od cirinwies©s sakenege Yehimbele Moise mort .tuemghet ott Of 

<é<uep sits mort verse to fixe 5 Smo bas 

galines of¢ a0 snd sveges ofé mot? etesqqe 3 efidy : 

odd @aepbut of3 sbtks Foe Sue Siocev of sotien 'sinabneted 

+sbew vxvbenety baewel es déky taliiaeluns datiwamoe ster seliteq 


«Re 


section 59 of the Yractice Aet, yet we think the record in such 
that we must pes upon the merits of that proceeding. The banis 
of defendant's motion to vacate the Judgment waa that he had 
net been served with the summone and that hie appearance had been 
entered by an attorney at law without authority, so that he was 
mot properly before the court. Of course, if the summons was 
properly served upon bim he would not be in a position to raise 
the second question in this preceeding. The entry of his 
appearance by counsel ie immeterial. 

The precise question mow undor eoncideration waa 
decided against defendant's contention in Chapman yo Nos American 
Ins. Cos, 202 T11. 179. (See also Marabia v* Thompson Hospital, 


309 Ill. 1535 Precieion Products Uo. ve Cady, 233 Ill. Appe 77) 
In the Chapman case it wue held thet the return of the sheriff, 


regular on its face, could not be contracicted under the motion 
substituted for the common law writ of errer coram nobis, unless 
Plaintiff hed frauculently procure’ the sheriff to wake « fulee 
return. There is no such contention in the instant case and the 
motion to vaexte the jucgment should have been denied. But the 
defendant contende that the order of the court vaenting the 
judgment was not a finsl order. hic question has alse been 
definitely settled against the defendant's contention. Cramer ve 
Commercial Men's Aseme, 260 Ill. 519. The rule announged in 
that case has mot been departed from. 

The defendant aleo comtendsthat the judgacnt entered 
im the suit in favor of the plaintiff ie invalid in certain 
particulars which are pointed out in the brief filed in hie 
behalf. These are anawered by counsel for plaintiff, but we 
think the question is not before us in this proceeding. ‘The 
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judgment has heretofore been wot anide and vacated on defendant's 
motion and plaintiff has sued out a writ of error to reverse” 
that orders obviously the question ef the validity of the 
Juégment is not involved in this proceeding. 


The order of the Superior Court of Ceok County ia 


reversed. 
REVERSED. 


Matchett, ?. Je, and MeSurely, J., ¢onéur. 
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THOMAS J, GRADY, 
Appell ant, 
vs. : / 
Avoeallee *\ f 
remax 


MR, JUSTICH O'OORNOR DELIVERED THE OPINION OF THE COURT, 


We have this day filled om opinion in the case No, 
32291, and fer the reasona therein stated the Judguent of the 
Municipal court ef Chiosgo is affirmed. 
AFFIREED. 


Batohett, ?. J., und Ke®urely, J., soneur. 
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32290 


THOMAS J. GRADY, 
Acpellant 


_ v8. 
THOMAS 





Appell OMe 


MR. JUSTICE O'CONNOR DELIVERED THR OPINION OF THR COURT, 


We have this day filed an opinion in ease Ko. 32201, 
and for the ressonn therein stated the Judgment of the Municipal 
“eourt of Chicags is affirmed, 

APFIRMED, 


Mateheott, FP. J., and keSurely, 7., canour. 
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THOMAS J, GRADY, 
Apvellant, 





32289 ve. 


THOMAS MALOREY, 
Appellee. 
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THOMAS J, GRADY, os ol hai 
Appellant, : : 

APPEALS PROM MUNICIPAL COURT 


9 v3. 
3229 OF CHICAGO. 


THOMAS MALONEY, 
Appellee, 





ERIC A. HOSLTER, 
Appellant, 


32291 #8 ve. 


THOMAS MALOESY, 
Annalee. 


BR, JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT, 


In the three above entitied enuees judgmonte by oon- 
fession were entered in the Municipal court of Chiengo in raver 
ef the plaintirf and against tae defendant. Afterwarde the Judge 
ments were opened up and leave wae given defendant te make his 
defenses, The three cases were consolidated for hearing and 
submitted to the court without a jury. After hearing the evi-+~ 
denee the court found in favor of tie defendant in two ef the 
cases and judgsients were entered on the findinge. In the other 
case the court found the iseues in faver of tha plaintiff but 
reduced the judgment from 911,394.44 to $6623.41, ond it is to 
reverse the three fudguents that plaintiff presecutes these an 
peals, which have been submitted upon one set of abketracts and 
briefa. 

The record diseloses that plaintiff, Thomas J. Grady, 
and defendant, Themes Kaloney, are cougins. Grady appeare to have 


been 2 man ef some means and owned gome real estate in Chicage. 
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Maloney, who Was a carpenter and builder, was conetruecting a tuilde 
ing for himself and to enhhble him to do so had borrewed some money 
from Grady. Afterwards in the year 1925 the parties entered into 

an oral agreement whereby Ruloney was to erect for Grady two three- 
flat buildings on lege owned by Grady, The property wae located 

on Kerth Franciseo avenue, Ghicage, and was knewn as Soe. 6418 ound 
6532. By the terus of the agreement plaintiff was to furnish the 
money and the lote and the defendant waa te procure the material and 
furnish the laber and construet the buildings, for wnich he was to 
be paid carpenter's wages by plaintiff and in addition reeeive one- 
half of the prefit when the buildings were seld. Afterwards Maloney 
atarte’ to censtruct the buildinge and shout that time plaintii?r, 
without the knowladce of defendant, tranaferred the title to the . 
two lets to the defentant, snd it being neceonary shortly thereafter 
te rahse money with which to construct the building, he requested 
defendant to sign an application for a loam of $14,000 om each 
piece of property and to execute the necessary notes and mortgages 
evidencing theese sums. The money waa losned by &. G. Paulding and 
Syndacker & Co. and with the preeceeds of these loans, together with 
moneys advanced by plaintiff, the bulldings were constructed by de- 
fandant and completed about October let, 1925. The buliding at 
6413 North Franeisco avenue cost 919,720 and that at Bo, 6832 Nerth 
Prancises averme $19,435, 8ach building cost about %2,000 more than 
the astimate, The money had been paid out under Grady's supervi- 
sion and through hia office. 

About the time the bulldings were completed Grady sent 
for defendant whe wernt te Grady's effice, where Grady had « prepared 
statesent of the acesunt between them. The accqunt eshewed the situa- 
tion between the partive not only with reference to the twe build- 
ings on Korth ¥rancises avenue but aleo included seme seney which 


Baloney had theretofore borrowed from Grady. In this account, pre- 
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pared by Grady, one: of the lots was valued at $2750, and the total 
amount which Grady sclaimed from ‘aloney, ineluding the value of the 
two lots, wae %293,004, Greddy teatified that at that time he told 
Kaloney 211 he wanted out of the two bullidinge was the money he 

had investet in them, that after he received his money Maloney eould 
keep any profit there might be. Uasaloney denies that there eas euch 
an agreement; but hie testimony en this point and as to what the 
agreemnt wae ie net entirely matisfectory; but in the view we take 
of thin case this te not or serious moment. 

October let, when this written statement was being con- 
sidered by the parties, Maloney paid Grady $5,000, leaving a balance 
due him, if we take Grady's vergion cf the transaction am true, of 
$20,094, It is apparent from the evidence that st that time Maloney 
had no money with which to pay Grady the mount Grady sluined wae 
due, thet Grady wae well aware ef this faet and thereupon requaneted 
Maloney to execute two notem fer 216,000 ench, to be secured by 
secon’ mortgages on the tro buildings, in payment of the amount 
@laimed, Maloney @1¢4 thie and at that time Grady alse stated thet 
in order for him te get his money out of the property it would be 
neeesssry to Aiacount the two 410,000 netes; that the discount would 
be 18 per cent or $3,000; that he ¢14 net want te stand this $3 ,O0O 
and requested Kaloneay to give him anether nete for this amount, whilh 
Maloney did, the note, however, being for $3,094, due six monthe 
after date and bearing interest at 6 per cent after date, This is 
one of the netes upon which plaintiff mad Judgment confessed. The 
written seccount or statement then shows that Grady gave haleney @ 
credit of $17,000, being the faee of the two 810,000 notes lese the 
discount of $53,000, This $17,000 deducted from the $26,004, being 
the belanee due from the defendant as shown by the statement, lett 
& balance due of $3094, and it 1s fer this amount that the note 


just mentioned wae given. This agreenent was signed by beth 























sad OEE te howler ‘ile iba Ga WH ted” alah WLR 
i te outey ‘ast? authuten! vomotad ant ‘pamta fe on hi 
4 Sa “-“ ott Gadd ta sastt bot: behet vboxd ” .80, me aatt ya ‘ 
. i “ee anon Git aw egalhtiws omt Ant Yo Ive betaow we si 
1 as ono tal wenom whi bewkeost ost wos'te sand and? anda “Naa 
5s - sae sto ond BSlach youotaM ad tivket Smits (iii 4 cat ae 
Sas bate oe eal Ban Sndbg dade te cnvitteed ‘wiit Faw YS ‘a 
a ‘ba aw wetv real at did “{¢tetoe'tal tae eioitins fod of eaw 4 
“3 (  doeudn tie liee To toa et olde see Chie” 
- duled Saw Yuendtate aetemw otis node (tet tedotoe ** > 
‘potwtad @ yalvand 000,56 yhow) Bing Yous tnd ,eetsung ont yo 
te ,sutd as Seitesansts elt ‘to astexev # yhiwd oad ov soa 
ate Lat outs detd tn das? cousbive add wort faoxwyqe WE IT 
O gaw bewdass ehath tawome odd vbotd waa of Holi adie diet hi 
befseupet snquiteslt ban tya't wliit to oxewe Liew anv vbwrd saad * ai 
ys Detuees 40 ot ,toae 000,04 coi anton om? ovens of nota 
toe | ont "te daemon ot papa thud awd eit? a6 antes | hb 
“fed betade ote thea omté todt da boo widd bE votolet 
“ed biwow 3 ak cite goxe oi to te +9 Vest a he toy af Ald Set 
bluow sayooa th od? add ;eoton O80, 088 owt Sth #xodeelh bd 4 
a 000,2¢ ‘plat baede 02 348° jen pS of Jadt 090,28 wo tone coq : y 
‘ he sethier ,onwome alee Tot efoh tendons wit wt ty 62 temo let hodesd ib 
i — "aiid side ake sub , 00,26 tot garod ,thvewort paton ‘Witt “| Dis “ee 
Gh OheY edsib code tues coq d te teorssat gattecd nae eras ‘hie 
-_ -beoaetacs rnsaysat bed Yilvatale Molo soqn aston eit re" aite 
& Ywuolal avag Ube td sant @wolle ood? tresotnte to davosna eess tam 
git pant apdon 000,008 owe dnt to Fant ond amted ,060,F28 Ye igi 
setied bed, On odé mot horde O00,TH6 ater 000,28 to raebekes if 
sto Paesee ats ‘edd qt aironls Ge FaebueYed ott wort out sonia tet’ bite " 
tou ox ted? Stvome efsit rot et FE he M0OEH Xe bbs obinaltht 

) Sjod yd berg in aw’ time ozg0 ett? .nevip ea® henclsima Feut 





* 
Fug 


= 
es 





cite ene leat 





parties, Apparently Grady wae unable te discount the notes and 
retained thom. | 

The evidence without diepute further shown that al though 
Plaintisr had transferred the title t© the two properties to Kalone 
and had taken isloney's notes for the awount he elaimed was due him, 
he continued to exercise ownership over the property Just as though 
he still retained the title. {ee rented the properties, collected 
the rents and in fact continued to exercise complete dominion ever 

The evidence further shows chat about tule time pluine 
tiff was contespisating eresting ancther bullding on property owned 
by him om Forth Galifernia avenue, and requested Maloney te get an 
estimate of the coset of the provesed tullding, Malomey teetifled 
that he 414 thie and mbmitted the matter te Grady, the estiaated 
eost being $71,800; that this estimate was for a building 80 feet 
in width and twe oteries in height; that Grady ebjected te thie, 
saying he wonted a threeestory building, the first story te consist 
ef stores and the twe upper floors of flate or apartments; that 
thereuvon, at piaintiff's request, Maloney ebtained an estimate or 
the cost of such a building; that the estimate was $54,300, which he 
eubmitted te Grady whe told sim te yo shead with the building, say- 
ing that Kaleney would be paid 91,000 for miperintending the build- 
ing. The money was all te be advanced by Grady. It further appears 
that about this time Grady was taken {11 and was away from Chicage 
for some monthe; that Maloney immediately began to ¢cenetruet the 
building an@ obtained money, from time to time, from Grady's of fice 
ae Grady iat tnetrueted; that as the building pregreseed defendant 


frew money aa follows: 
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Seotenber 9, 1925, $5,000, 
" 16, 1925, $, 000. 
Seteoder 8, 1925, 16 O36. 
Hovember 7, 1925, 8,000, 
Deserber 17, 1928, $000, 

canaary 21, 1926, Lo 
Tetal, $34 ae0. 


It further anpoars that in January, 1926, the buildigg 
at No. $415 Sorts Francieeo avenue wan sold for cash, exeept the 
ineuxbrance seoured by a Firet mortgage of $14,000; that part of 
this cash payment paid ene of the 910,000 notes executed by the 
@efendant te plaintiff about October 1, 1995, ae above atated, and 
that there wae a prerit of $1886.06 derived from the sale ef this 
building, The money wae a1] paid by the purchaser te Grady whe 
apolied the $1886.96 profit on the Haleney note of 53,004. In 
arriving ot the profit derived from the sale of this building, 
the rents obtained by plisintiff and the disbursements aade by him 
were taken ints consideration, 

The evidence further ehevwe that when Esloney drew the 
$10,600 on Getober?, 1928, which he says was on secount of the 
cost of the building on North California avenas, se made bis nete 
for that smount payable to plaintiff’ ond delivered 1t to ilu; 
that note was dus ene yrar softer date, bore interest at six per 
gent, atid is one of the notes on wodeh piaintify had Juc@aent by 
confession, The evidenes further sucws that Grady transSerred 
the tithe to the property on Horth California avenue to Laicney 
and it rewained in Ksloney's name Tor @ short time, when ke ree 
conveyed it to Grady, said there ia no elaim that Kaloney ever hud 
any other intereat in this piece of property. Tas building at Be. 
6632 Eorth Francisco avenue hae not yet been sold, sithough Koloney 
testified that he at one time obtained a pursiaser for it but 
Grady woul4 not permit the sale te be made, Thie buiiding has 
Slvaye been under the exelusive sontrol of Grady, he renting the 


property, ccllecting the rente and waking some disbursements, The 
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trial court Found that at the trial there Waa a deficit ef 3483 O3 


and that the receipts were less thao the disbursements on this 


 budlding. 


Plaintirfr caused Judguente to be entered on the three 
Hotes which he held. Gn the note for $3004 the judgment wae for 
$1547.56, which was the amount plaintiff olaimed after he had 
eoredited the sum ef $1486.06 profit derived from the sale of the 
building at 6418 North Franeiseo averue, and whieh judgment ine 
@luded 350 attorneya' feos, Another Judzment was entered on the 
note for 210,000, dated Getober 8, 1998, in the sum of 910,880, 
which included interest and 350 attorneya' fees, The third Judge 
ment wan mitered on the note for 210,000 secured by &@ second morte 
gage on the oreverty at Ko. 683% Korth Francleece avenue, the amount 
of which fuigmont was $11,564.44, including interest on the note 
and $500 attorneye' feces, The defendant's motions to open up the 
judgments and for leave to defend were supperted in the two 
1G, 006 note eases by affidavits which vere ordered to stand ae 
his affidavits of merits, There vas no affidavit filed in the 
motion to open up the judgment on the note for 33094, but on the 
trial the three cases were heard a8 one by sgreement, and no point 
was “ode that defendant had ralled to file any sffidavit of defense 
te this note, The trial court found that thia note was ueurieus 
and without ceneidieration, sieo thut the $16,600 whieh defendant 
had obtained rrem plaintiff on Ogteber 8, 1975, ant whieh was evie 
fenced by defendant's note of that tate, wae ued by defendant in 


paying Tor the construction of the bulldting on Barth California 


evenue; that therefore plaintiff war net entitied to sJuAcment on 


¢ither of thoes two notes; and accordingly fudemente were entered 
for defendant in these twee cases. 
On the other 310,000 note which was secured by a 


Second mortgage om the proverty at bo. 6852 Karth Francisce avenue, 
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the sourt found there wne a bolanes due plaintiff of $6623.41, which 
inelud4ed 3560 attornera' fees, and reduced the Judgment which hed 
theretofore been entered’ by confession in the sum of $11,300.44 to 
$6625.41. 

Plaintiff contends that eae: of the three judgments 
should have been confirmed and that the court erred in fuiiing to 
de so. . Some argument is made in thia eourt that the question of 
usury was improperly considered by the trial Judge because there was 
ne such plea interpesed. Cther argument is made to the effect that 
neither the defense made nor the conclusions resehed by the sourt 
were warranted by the defenses pleaded. No such contention wae made 
on the trial. All of the evidence was offered and received and no 
point was made that it was not within the pleadings. It is elesen- 
tary that such « contention cannet be urged fer the first time in a 
gourt of review. Yoreover, there is ne merit in the contentions, 

An to the note for 83094, we think the undiaputed evi- 
fence ie that it was without eoneideration exeert as to $04, whick 
{tem arrears te have been claimed fer the first time in thins eourt. 
The un¢diaputed evidecee fe that Grady threuchout the entire trans. 
actions dominate’ all matters. He wae the moneyed man and Kaloney 
Aid what Grady requested or demanded, About Getober lst, when the 
parties signed the written statement or account prepared by Grady, 
he demanded a note for $3,000 te make up the $26,000 which he 
claimed was jue him beoause he would be required to allow a dis- 
count of $3,000 on the two $16,090 metes. Again, when one of the 
bull dinge was sold in January, 1926, he reeeived payment of one of 
the $10,000 notes wits interest in full; and the judgment entered 
on the other $10,000 note executed at that time ie for the face of 
the note vith interest and attorney's fees less credits to which 
defendant is entitled, Plaintiff has the full smount of the two 
$10,000 notes and hag sustained no lees on aeeount ef any dine 


count. 
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Although the item of $94 above mentioned appears to 
have been overlocked by all of the parties on the trial, yet we are 
of the opinion that in thie case plaintiff should be aliewed this 
gum. Plaintiff credited upen thie note the 91966.06, being the 
prefit due to Aefendant from the aaie of No, 6418 Sorth Franeises 
avenue, and since there was but $94 of this sete which defendant 
owed, we will here credit plaintiff with the §94 by deducting it 
from the prefit above mentioned, 

We are alec of the opinion that the trial court was 
Fight in finding that tae $10,000 reeeived by the defendant from the 
plaintiff Oetober 5, 1925, was used by the defendant to pay a part 
of the eset of the conetruction ef the building on Kerth Califernia 
avenue, The evidence clearly shows that when defendant agreed to 
construct that buliding for plaintiff, the cost of it wae merely 
estimated, This is terua out by ali the avidenssa, Vialutirt tostle 
fled that the building was to cost $21,600, but he admits that he 
paid defendant $24,300; snd we think the evidence clearly sews that 
4efendant actually paid out more than $35,006 in the construction | 
of thie bullding. He offered in evidence hia cancelled checke shawe 
ing that the actuel cost was 956,641.08, Then ve coneLder the elze 
o* thie building and compare the cost of it with thoae constructed 
on Nerth Franciece avenue, and when we eonsider the application for 
the lean made on this building and other facta and cireumetances in 
evidence, we are clearly of the opinion that the court was warranted 
in findin<, in effeet, that te Wuliding gast $44,490, This seing 
a fact, cbvicusly plaintiff ia not entitled te reeover on this 
agte; and he aaken no contention that he would be entitled te 
Judgment on this note if the Culffornis avenue building cost 
$34,390. We think the jucqment in thie case entirely warranted 
by the evitenee, 


There was no errer in the ruling of the eourt excluding 
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the auditor's report offered om behalf of plaintiff, The secount 
is av easily understood from the tteme offered in evidence as it 
would be from the auditor's account. It io mot clear that plaine 
tiff's books were in court; in fact cuunsel for defendant in his 
vrief sadzy sue apesifie voimi that they were not; therefore the 
offered reports o3 tao audites waa properly excluded, Although 
Plaintiff filed a repiy brief, mo anawer is made to this contene 
tion. The books were not at ail voluminous, and if they were 
not in court ~- a9 we think they were not « the offered report 
would not te aduisaitbie, Heghechti: 





App. 56. But in ony event the ruling wae proper for the reason 
firet above stated. 

Om the third nete for 910,000, aeoured by a seeond 
mortgage on the property st Hé, 6552 Korth Franclace avenue, we 
think the court ¥ae in arrer in sermniuting the auant dua. The 
court rendered an epinien in the ease whieh haa been very helpful. 
im arriving at the mmount the court properly acplied the profit 
derived from the sake of the building at Ho. 6418 Sorth Prancisce 
avenue and also took inte consideration the reeeipta and disturse- 
ments derived frou ime tee Yulldinge on that wtwesi, tcgetier with 
ether Liens, Having found that there was nothing due on the note 
for $3004, the court ~as warrented in applying the prefit defendant 
Was entitied to, om the note on which there wae a balanes due. 

On this phase of the case the court in hie opinion eaid: “It is 
not disputed thet during the ralaticuauip exleting vetween the 
parties the nlaintiff paid te the defendant $20,004.00," being 
moneys leene4 and sdvances made, together with accrued interest. 
fhe court then continues mating the accounting and credite the de- 
Pendant with $3,009 paid Ceteber 1, 1896, ~ the time elaintirf sub- 
mitted hie statement of ececumt, in tiie the oourt wae in error. 


The amount due plaintiff as shown by the statement was $23,094, 
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deducting the $3,000 payment made by defendant on that date, there 
was a balance of $20,094, : 

Ve find the amount due on the $10,000 note as follows: 
Pace of note 10,000; interest thereon at 7 per cent from October 
1, 1925, the fate of the aote, to Jouuary 11, 1927, (when tha jadge 
ment wae confessed, $474.94; dafieit caused by fiff erence fa rao 
ceipts from property at No, 6532 Kerth Franecisee avenue, and dige 
bursemants thereon, 2453; attorneys’ fees 1600; total 711,380.93, 
Prom thin must be deducted 9176%,06, being the balanee ef the 
profit derived Prox the aaie af the bulldivg at he. €418 Kerth 
Vrancieeo avenue after Acducting the $94; $201.47 being the ancunt 
collected on the Creme note; $518 repairs on office made by the 
defendant; $156 deposited on lot No, 34; and 975 for three seate 
in the Gartmann building, or a total of $2536.43. ‘This sum must 
be deducted fron the 711,769.53, Lemving a balance jue plaintiff of 
$0323.50, fer whieh sum plalatifr ie entitled to a judgment. 

The jut@uent of the Bunicipal court in ease Ko. 32239 
ie affirmed, ae is aleo the judgment of the Municipal court in 
ease No, 32990. The judgement of the Bunieipol court in ease iio. 


$2291 is reversed sn4 the ducement of thet erurt 4° oon firme for 
$9523.50. Plaintiff will be required te pay wl) costs involved 
in these appeals. 

JUDGRENT APFIRMED Ik CASES HOS, 32269 - 32200. 


JUDGRENT Ih CAGE NO, 32201 AFFIRMED AS 
WODIFIEn, 


Matehett, PF. 7, ad MeMurely, J., eeneur, 
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PRABODY COAL COMP Y, 
a Corporation, 
operant, 


' 


ve, 


JAMES COX DAVIS, Agent” 
Appelles, 


oy GOoK county, 





BR, JUSTICE O'CONNOR DELIVERED THE OPINION OF THE CcoURT. 


Plaintiff? Brought an action of assumpait against the 
defendant to recover $60,196.28 which it had paid te the United 
States Gevernment as “profits tax” on profite derived by it from 
the sale and delivery of coal to the Chicago, Roak Island & Pacifie 
Railway Co. The coal was delivered during the time the railreads 
were under Federal control on aecount of the Great War, At the 
 @lose of plaintiff's case, on motion of the defendant there wae a 
directed verdict in his faver, jJudwaent was entered on the verdict 
and plaintiff apreale. 

The contract fer the purchase end esle ef the coal was 
in writing, Flaintiff's claim is that the profits tax which he was 
required to pay the Severnment waa part of the purehsase price ef 
the eonl tought by the 4efendant from it; that the contract in 
thie reapect was ambiguous and therefore the parol evidence ef- 
fered by it on the trial for the purpose of removing the ambiguity 
Was erreneously excluded. On the trial ef the Game plaintiff took 
the position that the contract entered inte between the parties 
Wes ambiguous and offered evidence, oral and decumentary, of nego- 
tiations had by the parties prior te the execution ef the contract. 
Upon objection by the defendant the evidence was excluded on the 
groun¢d that to admit it would violate the parel evidence rule. 

The sole question befere us for decision ie the cone. 


struction of the vritten gentract and whether it is plain er ame 


biguous in its terms, ‘the contract fe dated April 23, 1917, and 
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provides for the delivery of a great deal of coal by plaintir? to 
the Kook Isiand Ry. Company, covering a period of so number of 

years. The contract states that pleintify, the seller of the eval, 
owns or contrels “certain coal properties, including reserve eoal 
lands now owned or on which rental ie paid,” Lecated in Sangamon and 
Christian counties of this state and that it dearates a number of 
coal mines. The contract provides that the coal is to be paid for 
on the basia of the coat of the cond to plaintiff plus 10 per cent. 
The material parte of tie esntenet on this question are; 


"Section 4. The priee to be paid by the Buyer fer the coal 
gold and to be delivered by the Seller under the teres of this 
agreement, shall, as to each month, of the term hereof, be de- 
ternined by taking the sux of (a) the total cost to the Seller 
during such month, secertained or determined as hereinafter set 
forth, of all ecal delivered *#sseeeenentee during such month 
under the terms heresf, and (b) ten (10) per cant. ef sush tetal 
eset az a net profit to the Seller. 


The total coat of ssid ceal to the Seller, an referred to in 
@lause (a) above, chall be that proportion of the awa of ail 
itese of eost of all of the ceal prodused during eueh month from 
ali mines operated erwunder in beth of said groups, *hieh the 
tennage Ag¢livered hereunder te the Buyer during suet month shall 
bear to the tetal of such tonnage, sald iteme of coset being as 
Tollows, to-wit: 


(1) A eum os rental equal to the aggregate of (a) payments to 
be made by the Geller as rental for the coal properties covered 
by this agreexent which the Seller holds by Lease, whether the 
sane be payable ag interest upon stated values, vith provisien 
fer depreciation, or be based on fixed rentale, valuations, tone 
nages or profits, and with er without provision Yer depreciation, 
or whether the same be payable as interest upon bends, the payxest 
of which interest the Geller has assumed, and with or without pro- 
vision for depreciation in the value of the properties in ques- 
tien, in all respecte ae may be provided for in each of said 
leases; also (b) a sum equal to aix (6) per cent per annum upon 
the value at the time of the making of this agreenent of thane 
of said coal preperties which are owned by the Seller; slae (¢) 

@ sum @qual te six (6) per cent. per annum upon the value at the 
time of the making of this agreement of the plant or investment 
of the Geller at each of said mines in case sic pliant or inreste 
ment is not include? ap 2 pertion of the property upon whieh in- 
terest ae aforesaid is to tbe paid, and aleo (4) upon all necese 
sary ard proper additions to or bettermenta of sai4 planta, as 
well as the erection of new planta upon any of said properties. 
The ssid eea) properties owned by the Seller in eaid Aietricte 
and their respective vaiues at the making of thia agreement, and 
the said coal properties held by the Seller under lease, and 
their respective values at the aaking of this agreement are 
feseribed in the schedule hereto attached, marked "Sxhibit a,! 
and made a vart hereof,” 











Best! ad } SHERE 
ge Tetdetate Yo keeo Xe Leod sooty a to erovlleb ods tot sebleong 
Yo eons 2 te Boling @ gaiteroo « neqeand wh bain deo be 

teed ott Tetesioe we | Viteatety tach sedete Yowrsneo ag? .wxme 
kaoo ovenden galbutont oo fdrecate (noo aletme" alextnce 10 9mm 
han wong Ak Saree ",dlaq at Ladavt so tet Abts" tours won | tb 
te seduws 8 eetwuege 22 dads bom veade als? “to golfaves aa ak 
ae Sa A IM JOM PRINT ASME 


“esc ett Se oo a a poou 
af Survaul Gade eas Mae dae si enperlsnh oy ba hs 

eet date ott {¢) ndanattieas siding gf thes 

| sn ain ara oe 
4 ’ ian tht sorts ot anes Ptoiag Sadi of ttame soveda Val sto4 | 
[} "ete ota Ee le aide sHitunto Basoeons owt 





Sade one Howe galsob 2 on? af tehasogedl 
em galed Seon ke emeti binn ,wgcame? down ter” tis aE RB ROE a oa 
ear sewollo® — wee 


BiH RRA, 
ult cict tn) a, eae of taupe fadaeet ae 
omueven avis soersy Sapa ede Pachter te 
ne todd ne Me op €@ abfow tol ode Ankdw 2opdon 
a ays cy nian "art Oe ad ak naa ape ut 
be enelianlay ,.& sere ao bees, te ,goltasoes 
Pea gate iieha tvorg duorié be te itt ber he caettone = pr 
ehuod nequ desietol an sideysg od smo nos 
porn a Ry d¥iw baw ,Semueue oascl woilee eid Yoonetal hae wae 
“esas ie mi eeltuoqorg os? Yo euay os al ol leluergoh tet ante 
tne to Kewo of sot bebtvoxq od Se a Ge a 


aunin seq ¢ wog (B) xie of deupe aur { 
te ty buaebotan’ dE be ti Yo yailes bos Yo oak? aes a aM soy mel 
on Le agg Led st hones wae skp Liv “tay che 0 tou biee LW oy 


_ ad 


het 


a ie da wwlew oid _ . ‘ed . aie sha asa Baal omy ape ) 
i @ttemteaval + q ald, . fmt aod ese 
coquvale ay bute COIs’ Goal ke okie bhis Yo sear ae tate 


«a de nequ YWregeig em? be txpa 2 eho fot soma wk 
euSbe rie Meek te) Oa baw thee Te te "G2' Bhmenee te iy fee " 
atm f aise . secmmanies 20 OF Sra! PI hhy, Koger iagtl 
nakbostons bier te Yan noow Bhonly wea to pry Ca ae a a ae re eR — 
etolrteth ban mi Mera edt tt heweo seivtsqarq,, faow blew oP. cy 
hie ,thoaderys 622 to vgn ant thy Yoaesot evisoagant — hewn 
ert £ ae oe relixegote Laae bine arts 
bas AS a Sti ak" any e's: soulev ovisonqnes «inde 
¥ dk "pid bated? hatwm ,beieesen ofored, hip ocean e023 mh hoditepeh |. 
ew ween a ehan baa 


bia % 
: rss MARE 
iy ’ tie Ab 4 aed “ae ‘ *« .. £ 


5 ee ty 
i 
f 


Then fellow 16 other paragraphs of the contract pro- 
viding hew the cost of the coal is to be arrived at. Among the 
items entering inte the cost to be pald by the Buyer (defendant), 
and mentioned in the sixth of these paragraphs, ore: 

"(6) Taxes and epecial asseseenta, either municipal, state or 
governuents) charges and imsoste of sll kinds levied or imposed 
Upon eald properties, profita, mines, or their product. Ko charge 
on account of seectal assecaments ehall be included for more than 
the portion due for each year for which the charge is made, and no 
charge whatever shall te included en account of income tuxes, or 
other ccrvorate or franchise taxes duc frem the Seller, * 

Pleintif?'s position is that 1% was required te pay 
te the United States Government prefite taxes on the 16 per cent. 
net profit mentioned in Section 4 above quoted; that the 10 per 
e@ent, profit was reesived by it from the sale and delivery of the 
Coal, sud under the contract this tam was a part of the cest price 
of the coal; that the contract is aabigueus in that it is net elear 
to what the words "seid *“ profits,” montioned in paragraph 6 above 
quoted, refer, and that the evidence wnieh it offered on the trial 
to explain this ambiguity tended to make clear the meaning of those 
words, On the other hand, the position of the defendant was and is 
that the eontraet is ¢ ear and unambiguous and that by its terns 
the defendant was net required to pay as a part of the cost of the 
@oal the profits tax; further, that the profite tex is but an ine 
come tax, and that by the inset clause &f paragraph 6 above quoted, 
it ie expressly provided. that ineome taxes shall not be ineluded 
ae apart of the cost of the eoal. The argument further le thet the 
words “anid see profits" mentioned in paragrach 6 refer to the 
word “profite” in paragraph 1 and aleo te the words “net prefsit” 

im the first cart of Section 4. In suppert of this Latter conten- 
tion, counsel for defendant in their briefs say: “In appellant's 
(plaintiff's) brief 1t is said there is an ambiguity in the con- 

tract because it is uncertain whether ‘said ****profite' refers to 


the 10 per cent. net profit or to the provit referred to in para 
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graph (1) of section 4, and used ae a rental basis, But if ouch is 


the ene, extrineic evidence ie not admissible to show that sn ene 


tirely different profit was intended, If there is uneertsinty as 


te which of the two profite in intended, and oral evidenee ia ade 
miasible at 211, it will be to show whieh of the two profite the 
parties hod in mind and net to shew sone antirely different profit. 
The language is not, however, anbiguous ase to which of the two 
profite is intended. ‘The language clearly inciudes beth, ond if a 
tax had been levied on either or beth of such prefites, the appro- 
priate amount of such tax or taxes would have been properly added 
as a part of the cost of the ceni,* 

We think the argument that the words "aald **** profits® 
refer bask te the 10 per cent “net prefit® and to the "prefite" men- 
tioned in paragragh 1 of seetion 4 is unsound as te the latter, 

The *prefite® mentione? in peragravh 1 refers to renteaia paid out 
by the Peshedy Coal Company, od can in no sense be coneidered as 
profite derived by it upon which it aust pay taxes. The Federal 
income tax an4 the federal profite tax ore both based wven net 
profite receive’ by the person who pays tex or taxes, and ebviousiy 
the Peatody Company in the inetant ease would uot be required te 
pay taxes on what it bod paid out for rental of oo@) lands, It ie 
Glear, therefore, that the words “said***profits” ean in no way he 
said to refer to the "profite* mentioned in paragraph 1; and while 
the words "enid****prorites”® uaay be seid to refer to the 10 per cant. 
net prefit mentioned in seetion 4, we think thie ie not entirely 
free from anbiguity, esveciaily in view ef the argument advanced 

on behalf of the defendant, That sorgument is to the effect that 
since the income tax and the profitea tax are both income taxes, and 
the court ao held, an* that ainee it is provided in the last clauee 
of paragravh 6 above quoted that income taxes should net be cone 


sidered ae part of the cont of the ceal, mo recovery could he had 
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aud the judment of the trial court should be affirmed. If this 
argument is sound, the first part of paragraph 6 is contradictory 
of the last clause of tnaat paragraph, because the first part pro- 
vides that taxes and special aseasowents, either municipal, state 
er government, levied or iwposed upon *aald***profite" ore to be 
included iae part of the eeat of the soul; and if Federal taxes | 
levied upon profite ore toe be comaidered an part of the coat of 
the coal, this provision would be rendered nugatory because con- 
tradioted by the laet part of that paragraph if ouch tax were to 
ve coneidered an income tax, Fut if this paragraph ia construed 
to mean that taxes imposed by the Federal, government on profite 
are to be included 28 part of the cost of the goal an prefite tax, 
and income taxes sre not te be included as a part of the cost, 
then the entire paragraph ia rendered harmonisus. Ye think it 
Can scarcely be said that the contraet ie free from ambiguity; 
therefore the offered evidence should hove been admitted. 

While it ie true that the Federal excess profits tax 
and the Federal income tax are beth levied upon net income, yet 
they are two separate, distinet taxes, provided for by two separabe 
and distinct acte of Congress, 

The Baderal income tax wae ereated by the Act of 
Congress Seotenber 8, 1916 (39 Stat. 756, chap, 463.) Section 10 
(1) of that act orovides “That there shall be levied, ageanged , 
eeriected and paid annusiliy upen tha totel net income reeeived in 
the preeeting calendar year from «11 soureses by every corporation 
eeettta tax of tro percentum uper auch inceme," ste. The excess 
profits tax was provided fer by the act of Karen 3, 1917. Seetion 
201 of that act provides: “That in atditiom to the taxes under 
exinting lawe there shall be levied, assessed, collected and pala 
Tor enoh taxable year upon the net income of every corporat ion«**0# 
a tox of eight pereentum of the aniount by which such net income 


exceeds the sum of (a) $5,000 and (b) cight percentum of the 
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actual capital invested," 

The defendant further contends that the judgment is 
right and shoulé be affirmed beenuse 1t appeare that the excess 
profits tax involved in the instant cmee was not levied on the 
10 percent profit plaintirr received as part of the cost of the 
Goal; that this 10 percent profit was but «a part of the pluine 
tiff's income and that the Federal tax is not levied upon « part 
of the income but upon the whole of it. It is true that under 
the law the excess profits tax is levied upon the whole of the 
income, but we are of the opinion that if the evidence offered 
by plaintiff, and which was excluded, be considered, then it may 
be anid that it was the intention of the parties, se evidenced 
by the agreement between them, that the defendant wae te pay as 
part of the cest of the sconl the amount cf erofits tux which 
Plaintiff might pay on acaount of the ten percent profit it ree 
ecived for the goal tn question, 

Ye have considered ali the ether contentions made by 
the defentant, and sre of the opinion that nome ef them weuld 
warrant an affirmanee of the judzront, 

Yor the error in excluding the evidence offered by 
Plaintiff, the judyment of the Cireuit court of Geok ecunty is 
reversed and the cnuse remanded, 


REVERGED AKD KEMANDSD, 


Matehett, >. J., and Meturely, J., coneour. 
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7. D. CARPANTER GOAL 00.4 f ‘ bo hb 


a Corporation, 


) 
Ape elles, on 
\ if \ APE PROM GIPAL COURT 
ve. F ! 
pp Ed ) | 
) 


OF CHICAGS, 
ALFRED HAMBUKGER, IKC., 
a Corporation, 
Appéliant. 


MR, JUSTICE C'CORSON OFLIVERED THR OPINION OF THE COURT, 


¥. D, Garpenter Ceal Co., ® corporation, breught an age 
tien against Alfred Hamburger, Ine., « eorperation, and Alfred Hame 
burger, individually, to recover $731,86, being « balanee alaimed to 
be tue plaintiff fer eoal wold and delivered. Tae case wan dismissed 
as to Alfre¢ Namburger individually, and o trial reaulted in a finde 
img and judgment in piaintiff's favor and againat Alfred Hemburger, 
Ina,, % corporation, for $751, and the defendant appeals, 

Geunsel fer both parties agree that the emly point ine 
volved in the case is whether the finding of the trial eourt ia 
againat the manifest weight ef the evidence. Tue undiaputed evidence 
ie that « representative ef plaintiff conferred with « representa- 
tive of defendant censerning the ¢osl in question. The price, quaiity 
and quantity of the coal were all agreed upes and plaintilif was te 
deliver the ecal te a building located at Slet etreet and Forreatville 
avenue, Chicags. 

Plaintiff's tertimeny is to the effeet that the seal was 
gel’ te defendant, while defendant contends that it was merely agent 
of John J, Johheon, whe evned the buliding te waieh the coal was te 
be delivered, and that at the tise of the making of the contraet bee 
tvreen the parties for the purehaee and annie of the coal, the defend- 
snt's representative stated that the coal wea te be paid for cut eof 
the rents colieéeted fren the Forrestville averwe buliding. Tlaine 


tiff's evidence on this point was that no euch agreement was made, 
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We have carefully examined all the evidenee in the 
Feecord an4é the arrument of eounsel, and are clearly of the opinion 
that we woul’ not be warranted in disturbing the finding of the 
trial Judge before whom the witsesses appeared and gave their 
teatineny. Under the low we would wat be warranted in disturbing 
the finting and Jadsgaent unless we were of the oninien they were 
against the manifest veilght of the evidence, We think the evidene 
BSustaine the fudgeent, 

The Judgment of the Kunielpai court ef Chicage is 
affirmed. 

AFBIRMED, 


Ratehett, P,. a BY otal ROWMLOLY » Jay Gon Our. 
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ERBEST GEVALT et ales.“ “ hag 
Appellees,” APPEAL FROM SUPERIOR CouUkty, 
Ve COOK COUNTY. 
BEGARD be ROSBEN et ais, 
Appellants. 


MR. JUSTICE Of COMROR DELIVERED THE OPDIIGN OY THE COURT. 


Plaintiffs breucht an section of sexumpsit to recover 
$1500 claised ea dameges fer the brexch of a «written contract. 
There wes « verdict and juigment in plaintif{stfaver for the 
amount of their claim ané the defendants appeal. 

The reverd discloses that on Earch 11, 192¢, pleintiffs 
and the defendants entered into a written centract shereby plain- 
tiffe agreed to buy ond the cefencsente to sell a certain picce of 
real eatate described as the south seven feet of lot 351 an? all 
ef lot 30 im block 2 im ‘outh Chiexso Heights subdivision in the 
southwest quarter of section one, township 57 Herth, range fifteen, 
@ast of the third grincipal E«rician in Cook county, Illinois. 

The purchase price mentioned in the contract was $23,500. At the 
time of the signing of the contract plaintiffe were given a eredit 
ef $1500 for an equity in 2 buncelow loosted in Villa Park, Illineise 
They were to aseume «2 first mortgage of 212,000 and the balanee of 
€10,000 was to be paid in monthly scyments of 9100 a month, beginning 
on dune 11, 1926. <Althouch the written contract does not show that 
éefencants were cenetsucting/three flat building kme«n as Fos. 9145 
amd 9147 Essex avenue, Chicage, yet the evidence shows this te 

be a fact. The evicemee further shows thai the >uilding wae net 
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completed by Jume 1, 19°26, the date upon which the evidence 

tends to show it was te be completed; thet about this time the 
parties met and plaintiffs were informed thet the building would 
mot be complicted until about Sctober 1 fellewing anc this was. 
agreed to by plaintiffs. It wee further agreed that the payments 
mentioned in the contrect would not be duc amd payeble on the 
dates specified in the contract, but tht they would be postponed 
wmtil the building ws<c completed and turned over to plaintiffs. 
The ovidence further tends to show that the Suilding was not 
completec until shortly after Sovember i, 1926; that ebout 
September 26, 1926, plaintiffs rented ome of the agurtments and 
the tenant meved some furniture imte the aportment where it re- 
mained until about Secomber onc folicwing. The evicence further 
shows tact on Uctober 15 plaintiff “rnest Gewalt tock certain 
parties vith him as eitnesczes to one of the defendésante and there 
stated that because the fl«t bullding eas not completed and he 
had receivec no money from his tenant he woulé mot inke the property 
amd tendered the oritien eomtract at the some time steting that 
he wanted bis Villa Park bungalow back. The defendant refused 
the tender. The evidence further shows that at the time of the 
signing of the contract, March 11, pisintiffs were siven a eredit 
ef 21500 for « bungalow they were ouildine im Vilia Park. There 
Was same evidence that o4 that time plaintiffs gave the defendants 
a deed for the Villa Pork bungslow, while there is other evicenee 
te the effeet that they merely accigncd their interest in a 
eontract covering the bungalow. ‘The evidence further shows that 
the defendants solé the bungalew, but whether this wags dome before 


er after Octeber 15, 1926, when Pisinsiffs wanted to beck out, 


is met clear. There is ne evidenee ac to whet Plsintiffs received 


fer the bungalows, nor is there any evidence of ite value. 
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Im pleintiffe’ declaration in a special count they 
alleged that the property «hich they were buying from the defend- 
ante wns “wilfully or mistakenly deseribed,* and the evidenee 
shows thst while the written contract described the property as 
being located in section 1 of the esubéivision named it weg in 
fact located in scotion ¢ of the oubéivision. “e think this 
Question is imsaterial here. There was mo <ifferenes of opinion 
ae to the flat building that plaintiffe were buying amd the evi- 
@ence shows that the defendants were able ana willing to transfer it 
to plaintiffs, wut thet plaintifts refused to go threugh with the 
deni. 

& Mumber of peinta are mads Sy teounsel fer the cePendante 
im their brief and suthorities eited in support of them, but none 
of these points are argued, ~ = clenr vielation of rule 19 of thie 
court. But se have earefully somsidered all of the evidence in 
the recerd and are Clearly of the opinion thst the vereiet of the 
jury is agoinst the manifest weight ef the evidence. Indeed we 
think «12 the evidence shows shat plaintiffs 444 net refuse to take 
the property because it Wage HOt completed, but decaure they did not 
want to ge through with the Genl. SNoreover, there is a6 evicence 
of the value of the vungalew for vhich Pleintiffs were given a 
eredit of $1560, and therefore there is no evidence upon shich the 
veréict can be sustained, 

The judgment of the Superior court ef Cook ceunty is 
reversed and the caure remanded, 
REVERSED AND REMARD= Be 
Matehett, ©. J., and MeSurely, J., concur, 


7" 
eg 
“ 












AY PU te ‘ied "et ttentete epee 


Urs Be elas tan ee eek 


aes, eer 2 messhen Se FoF caae 
SB ga th byaom motedvindes out Ye £ note oy oot mb baton 
va sa ate a 


side deus Be sented eintes ott » & satiene * bed snak, 
qe 2e eenexevt> om now oxodT . «xed See abate 
obs ott bmn gated ores ePhisatalq aren pata Site As ‘ 
ti retemows vd pasiw§ ws oftte uated ctusba tet ‘oad ere 1 


¥ ee.” tame S A: 
ais dily & ae beste ‘oTRtatelg ros ye ag 









































she ey 


sae SF ke 
sinabastci wd 02 Leased vs than ore etmieg te te todaem A 


eran tus wand? Ye troqges at bests ostdtvecte= tne Yelnd eh 
pine 9 PL sty Yo aokéaisiv inoks 2.- .bemta ma * 
a sonesivy ‘i Ye fe botentenes ititones aval ov tia 


te tea: 


edd 0 foteney oii iiuli mwintos odd te Uiuek ox tae 





ms se = kicgl One 
om twoknt swomsbivs ss e ghee desttom: eas is 
URE: cobs aut ay &. " ae 
ena ore samen son ats eTibemasa, Sts swotts eomnbive ads 
- i 1s. “rate § ey 
son qe pets “saunane sed euododgmes wine ae a sumaced oy hee 
eons 2k ve - ‘el oeads 38700308 ek saa aks grout see 


ag Pets 
b ovis eter wittsaterg dotsw xe? wo Lear oats ‘ts seiar 


wit soite woqu sonchive on at etna? crotered? bea wooaat te" 


shom bed nan oe an" 


Fe 


nhs cs 
cat t cemvos 009 ve _d1we0 ) eebeaqe aaa ve song out ‘ost 

ath hg 7 Pre ae :* 

+ botncetet ouaes ond one i 


» 5 : Le Ta 
ale me cans “ 
Sy fou . 





: +3 PE Ri: Feria 

- eTaentee gp usar hein gel oT o@ 4 

a 
dc ex oVapeatety astie .6905 «44 toshest see 
; : a 

Ty . - i. ERAS re Gi SUVA ee = 

; Pa aa 
“Ww 4 Wee i 22 WA . oe este * 


- 


> 


4 
. 
L 





FRED A. GARIS2Y, / i 


Defendant in trvor, 
Ve COURT GF CHIGAGG. 


BRROR PO BUNICIPAL 


MARTE T. SGRARMER, ) 
Plaintiff in =rror. 


MR. JUSTICE Of COMHOR HULIVERRES THS OPINION OF THE COURT. 


Jume 11, 1927, plaimtiff broeucht suit ageinst the 
defendant claiging txere was $300 due Kim fer legal services 
rendered. Summons vas isoued returnable Jume 23rd at 9:30 
in the forencom. The writ was served on the defendant June 4, 
i327, anc the defendant vac requireé te appesr in room 809 
of the city hell om the return date, Jume 23, 1927. Om that 
@ate the defendant wus defaulted fer want of appearance and 
juggment entered in plaintiff's faver on hie affidavit of claim 
fer $306. July 8 defendant by her eceunsel filed a written 
motion, sekins thet the default ami jucgment be yaested ami that 
she bie given lenve to defend. The eetion exe denied and she 
prayed am appeal which wie aliowed upon her filing « bond in 
the sum of 9500 within thirty days and a bill ef exceptions in 
Sixty daye. Apparently the appesl »ae net preaecuted ané the 
defenéent sued out s «rit of error from this court. 

In support of her woiien te veeate the default and 
dudgmen: defendant filec her verified petition in which she 
sweare that om June £3, 1927, she apseared at recm $309 in the 


city hall at 9:45 Ae He amd that she reminsd there untiz 


umtil 11330 A. He, But dic not heer her case callec; that she 
then epoke to the elork ef the court «ho informed her that her 
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ease hed been cnllec at 9:56 As Be and that judgment had been 
entered agninmst Ber at thet time. Ohe further swears that she 
believes that she hed a good defense to the whole of plaintiff's 
@laim; that ber defense voc that she had aon agreement with 
plaintiff who wac representing her as her attorney to pay him 
$60 for the services he rendered her and that she had paid such 
amount. The motion aavines been made within thirty days «fter 
the judgment had been rendered the court wee authorized to vacate 
amd set aside the default «nd jucmaent in his seumd ciseretion. 
While it fe true ti<t it apreare from pleimtiff's« verified 
petition which she filed im support of her motion to vaeate the 
judgment that she wus fifteen uimutes late in appesring in court, 
yet the principal peint to be considered on sueh a motion is the 
merite of the defense. andslemean v. Clarke, Appellate Court, 
First “istrict, No. 32049. (Het reported.) in the instant 
ease the defendent swears thet she paid plaintiff in full for 
hie services. Gm a motion of thie charscter thie averment must 
be taken ac true, anc we are therefore of the opinion thet the 
court should heve granted the motion and fer failure te de so 
the order of the Hunmicipal court of Chiescs is reversed andi the 
matter remanded fer further proceedings in accerdamee with the 
views herein expreezed. 

REVERSE © AND REMANDSD. 
Matchett, P. Jey and McOurely, J., coneure 


































-— at tele; tied tes 1 +h OG te sake mend bad 6 
ode jotid wtnews uddxus of outs fot? Se sod Sembege 
nviuidaialg To ofesiv wis of samstos hoon 4 bad mes at 
Bike temeoomge Bs bad wile fase abe Ee bad 
wid “oq ot Gonx0sss x0 ts tes gubiaosesges ose ate | 7 
dota Wine bid the tuth bet sed Sowetans,adcosntrsects 
Sade Seph  SNe  Heeres ches aeed gatend enheen Oe 
efneny 02 Sealvediae vaw Jawey oft berekees wos bat sem 4 
-eehteveei) hawee afd mi gnemmoet 2ea Jinete h etd. soles § 
_ Seklivew eteilemiadg aoc? eteoqes 32 2003. ened ghd: 
a@3 edamev ¢) aebsem tod ke #xeqqee B1.S0i42 ede; of 
odd si wolien 2 deus 50. boxsbismer.sd of smiog Soghembsgn ro 
«tse etailogy® .ghasdl .¥ Bomeleaced «osteo teh ect a! 
teintemk odd wi («Dodzoqet tol) 2682 .0h., soma 
MOR Lr wh Vidsakekg Sieg eds fad ataows om_ ae : 
Yate daemtors akdd xodernade ids re soltea-e a0 secoketee oki 
ed Segid coidiqe ed? Io aveteteds ete on bee gered! 
cach of StHLia? xet dee wolsta ods botaety oved 
add tue dee1sves af exeoid? te duses Legistavt od? to 
| ed? Ativ eeaaltecas a2 sgt oesvetg taidie td vet 





ect ad 


yt ¢ 


EMER LEA GET ET ag 
eGwemeg «eb «elena bas eek of of 


hi eetewes 
aS & 5% 














WAM NEAL CHEM gy 
HAA soerey 


3 ‘ 

- “| a y 
$ 3 i 
4 s i 


rns 
. 
pe te ON NENA pane 


IRVING GRUEESALD, 
Appellant, 
APPEAL FROM SUPERIOR 
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SGURT, COUK COUNTY. 
Appellee. 
Mi. JUSTICE O'CGHHGR DELIVERED THE GPINION OF THE court. 


Plaintiff brought an action against the defendant te 
recover damages claimed <o have been sustained by him on account 
ef his automobile truck being struck and damaged by one of 
@efendant’s traims at a street crossing in Chicage. At the 
Close of the plaintiff's ease, on motion of the defendant, 
there was 2 direetec verdiet in its faver, judgment wae entered 
en the werdict and plsintiff appesla. 

The record discleses that about eleven o'clock on the 
morning of Jamuary 15, 1926, plaintiff's truck was being driven 
north in Eanistes avenue, «2 north and south atreet in Chicago;y 
thet street is crosezed by the railroisd tracks of the ¢efendant 
im a northwesterly and southeasterly direction st or near the 
intersection of 32nd strect, aneaust amd west street. As the 
truck was cressing the thire track fram the south, it was atruck 
by one of defendant's trains traveling in an northwesterly 
Girection. ‘outh of the first er southerly railread track there 
; is « slight incline in the roadway of Hanistee avenue. The truck 
was being driven about twelve miles an hour umtil it reached the 
_ dmcline when the driver slowed it down te about four miles an 
hour snd at that time the driver and his helper, who were sitting 
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on the front seat of the truck,looked toward the southeast along 
the raiiroed track, but their vision wae obstructed by some 
buildings to the southeast so that they could see down the t racks 
emly about 200 feet. The witnesses testified that there was no 
train in sight at that time. The evidence further showed that 
they also looked to the southeest when they were sha Tasso’ a 
house, which was located on the exet or to the right of the t rack 
and about 6 fect south of the mearest track and enw no train at 
that time; thet just as the truck was crovsing the second t rack 
they sav a train approaching them from she southeast at a speed 
of from 35 to 40 miles an hour; that it was them about 75 to 106 
fect from the srossing and thet the engineer put hic hend out of 
the vindow and blez hie whistle onee. The driver of the truck 
attempted to turn off the track bub wos umable to do se and the 
engine hit the back cf the exb sf the truck threving it off the 
track and the train ren about 200 fect beyond the crossing before 
it was stopped. There eas further evidence ta the effect tmt 
it had cost plaintiff $2200te repair the damaged truck. 

if there wes any evidence, viewed in the most favorable 
iight to the plaintiff, from which the jury ceuld rensonubly find 
‘im his favor, then the verdict should not have been directed. 

eill & Libby v. Cook, 222 Ill. 206. Plaintiff contencés 
that umder the decisions of this eourt and of the Supreme Court 
of this state the question of the negligence of the defendant 
amé the question whether the plaintiff was in the exercise of 
due cure, were questions oF fact for the jury. Im view of the 
holeing of thie court im the recemt ense of Gocdmen ¥. Chicago 
& S. i. Ry. So., 248 Tlie App. 128, we think that the sction of 
the trial court in directing a verdict must be sustained. In 
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that cease we approved of the holding of the Supreme Court ef the 
Umites States in Seltimore & ©. Re Coe ve Goodman, Use Se 72 Le 
Bade, 48 Supe Ct. 24, where it wea meld in substance that where 
@ person attempts to cross a railrosd track im the day time and 
is etruck anc injured, no recovery cun be head because plaintiff 
in such cese i¢ guilty of negligence os a matter of lew. In 
the instumt case plaintiff's truck was being driven across the 
6efendsmt's railroad tracks in the day time, and he wae therefore, 
wmder the existing circwsstances, guilty of negligence as a matter 
ef lax and cannot recover. 

The judgment of the Superiox Court of Ceok County is 
affizrmec, 

AFPIBBEDs 


Matchett, Pe des S86 Hesureiy, ees ONGUrs 
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IDA G. HOGG, indivicurlly 
and ee administratrix of the 
estate of LLOYD W¥. HOGG, 
deceased, 


APPEAL FROM SUPERIOR 
Appellee, COURT, COOK COUNTY, 
¥e 


ROBERT ECKHARDT, 


ne et Nee Rac Digce  Re e” 


Appeliant. 


MR. FRESIDING JUNTIC’ BANWES 
DELIVERED THE OPINION OF THE COURT. 


Thies appeal (ease Woe 31999) was consolidated for hearing 
with that from the esme decree in ense Bo. 32233, im which we have 
thie day filed an epinion and have considered therein the questions 
raised and argued in both appeale, and awarded in effect ali of the 
certificates of stock in controversy to complainant, thus reversing 
the decree eo fer ag it awards part thereof to defendant and provides 
for a division of costes. eference te that opinion is hereby made, 
end fer the reasons therein stated, a like order, reversing the 
Meures tn yard and offirming it im part, cad renanéing the couse 
with directions to enter a deeree therein in conformity with said 
opinion, will be entered herein. 


HEVERSED IN PART AMD AVVIRMED IB PART, 
AND REMANDED WITH DIRECTIONS, 


Gridley and Seanlan, JJ., coneur. 
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375 - 32316 
WILSHIRE APARTMENT SUILD ING ) 
CORPORATION, 
Appellee, APPBAL FROM MUNICIPAL 
Ve CouUnT OF CHIGago, 
DEAWE MOFTAT LINTON, 
Appellant. 


WR. JUSTICK GRIDLEY DELIVERED TH: OPINION OF THE COURT. 


Om Deeenber 9, 1926, a judgment for $710, by confession 
on a lease, was entered against defendant. The emount of. the 
judgment is for rent, for an apartment in « building at 6450 
Kenwood avenue, Chicage, claimed to be due plaintiff as assignee 
of the original lessors for the months of May, June, July, August 
anc September, 1926, at $125 per month ($625), and includes $85 
for attorney's fees. By the lease, containing the usual covenants 
and dated July 27, 1925, plaintiff's sesigners demiged the premises 
te defendant, as a residence or dwelling, for a period of thirteen 
months, viz«, from September 1, 1925, to and including “eptember 
30, 1926, at $125 per month, payable in advance. On Janusry 5, 
1927, on defendant's motion, supported by his affidavit, the 
court ordered thet the judgment be opened, etes, and that seid 
affidavit etoné «s am affidavit of merite. Om Mareh 3, 1927, after 
a hearing without a jury, at which witnesses for both partics 
testified, the court found that at the date of the rendition of 
the confessec judgment there was due to plaintiff from defendant 
the cum of #£06, and entered judgment for said sum against 
defendant ané he appealed. 

Defendant paid the stipulated rent up to and including 
the month of April, 1926, wut did net poy any rent thereafter. 
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About April 28th he vecated the premisee, moving all his furniture 
amd effects therefrom, om account of « change in his business 
affaires requiring him to co to Dnyton, Ohio, ané to there revide 
for a tine. About two weeks before he moved out he Bad a con- 
Whudation with P. He. Lend, cancger of the building for plaintiff, 
and advised the latter of his contemplated ehange of rowidence and 
the reasons therefor. Land replied tht he woe serry to iose such 
a good tenant ae defendant had been, and that plaintiff would 
endeavor, if possible, to either re-rent or sub-let the premises 
for the remaining term ef the lessee. Defendant enaid that he dié 
not think that there would be any trouble in doing so. After he 


head moved out he gave the keys of the premises to Land who reerived 
them. A day or two later, and while defendant temporarily was 


etaying at a Chicago hotel, Land requested that defendent send him 
the "mail box” keys and defendant did se. Pliaintifl endeavered to 
reerent or sub-let the premises for remsiming portions of the term, 
inserting acvertiscwenmts im the newspapers, ate., but was unsuecers- 
fal in ite efforts. uring thie time plaintiff meilec monthly 
bille te defendant at his sdérees st Payton, Chie, requesting. pay- 
ment of rent, te which defendant made ne reply. Plaintiff sueceeded 
in obtaining «a new tenant fer the premises, commencing October i, 
1926, ollowing said tenant to move in a few days before the end ef 
September. fhe court took this fact inte consideration in making 
the finding of $600, and in not aliowing plaintiff eny attorney's 
feos as included in the judgment as originally confessed . 

Defendant’ s counsel contends in substance that the finding 
and jucgment are erroneous because plaintiff veluntarily accepted 
defenénnt's surrender of the premises in April, 1926, thereby 


rélessing defendant of any liability for rent for the & Jaace 


ef the term. a gvannet agree with th contention, and (2 of the 
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opinion that the finding oad judgment are fully worranted by the 
evidence and the law, lUefendant abandenec the premises before 
the end of the term, for the rexsenme shown and without fault on 
plaintiff's part, and, heving vaeated, it was bin duty to deliver 
mall keys to plaintiff. The lattor's sere aceeptanee of the keys 
aid mot relesne defenient from hia limbility to pay rent according 


to the terme of the leave,  (Kobvineon vy. Honagham, 92 ill. App. 
620, 6235 Scanlan v+ Hoerthy 161 Ills Aype S62, 506)% nor did ite 


re-entry and attempts to re-rent or sub-let the premises fer defend- 


ant's benefit do so. (Humiston, Kevling & Goo ve iheeler, 175 (lls 
$14, S16; Seot Bide suction Co, vse Comnegtiout, ete. Imes Coes 
186 Tll. 156, 162.) | 


The judgment appealed from sheuld be affirmed and it is 
ao ordered. 
APY TAME. 


Barnts, . d+, and Seanlan, J., coneouf. 
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EMIL H. CHRISTIANSEN, 


A llee 
—e APPBAL FROM CIRCUIT 
v | 
: SOURT, COCK COUNTY. 
Ac lee BENTLEY & SOM, 
& corporation, 
Appellant. } 


MR, JUSTIC“’ GAIVLEY DELIVERLD THY GPIRION OF THE COUKT,. 


Thie is an appeal by defendant from a decree of the 
eireult court, entered March 25, 1927, wherein the court, afte 
making numerous findings and sustaining certain exeeptions of 
each party to the master's report and overruling others, ordered 
that defendant account to compleinant for the total business done 
by it for the oulendar yeure 1922 and 1925 ond fer that portion 
of the yeur 1924 up to (ugust 18thy that for the purpese of such 
accounting the comae be re-referred to the master with directions 
thet he take the sevount and hear evidence and repert the some to 
the court, tegether with als conclusions and recommendations; 
that both parties, when direwted by the master, sppear before him 
with their books anc records and be exomimed reapecting the account; 
that in stating the account the master shall allow, ae deductiona 
from the gross bueiness of defendsnt for said respective years, 
omly the net cest of livery and merehandise, as shown by defend- 
ant's books or other competent evidence, giving to complainant 
erecit for sll discounts and ensh rebates received either by 
éefendont or its president; and that the master hear tectdmony 
ae to the amount of damages suffered by complainant beeause of 
his discharge from defendant's empley on August 18, 1924, prier 
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to the expiration ef the calendar year of 1924, and report te 
the court his findinge as to the amount of the demeges. in the 
deeree the court reserved juriadiction of the cause for the 
purpose of enforcing payment of any amounts found to be due to 
compleinant, and of entering judgeent fer such damges for breach 
of contract «s my be found due te complainant, and of taxing 
Coates, ete. Cortain cross-crrors have here been assigned by 
complainant. 

3 The original vill was filed in September, 1924, and 
on May 26, 1925, compleinant’s sevond amended bill wae filed in 
which he ullegéa in substance that defendant wae, amd had been 
for many yenrs, engaged in the undertaking business in Chienzo; 
that fer several years prior tu January 1, 1922, complainant had 
worked for defendant on a salary; that om or about thet date he 
enterec into a mew agreement with it whereby he ease employed for 
the calendar yeor of 1922 se saleoman, fumersl director and manager 
of defendent's business at a aalery of $5,000 a year, and was te 
receive in addition two per cent (2%)ef the amount of the gross 
Business done by cefendent during that year, less sums expended 
for livery hire ond “esakete" - acid amount to be computed and 
paid st the end of the year as per a statement of acceunt to be 
tendered by cefendant; thet the arrangement az to eolary was verbal, 
but that, se to snid two per cent comsiesion, « written <emorandum 
Was executed, which defendont tosk possession of, but mo copy was 
retained by complainant; thst complainant worked in «oid capacities 
during e«id year and received the sslary; that about January 4, 
1925, Leon A. Bentley, president of éefendant, paic to him the sum 
of $1457.73, and represented at the time that ssid sum vas the 
_ @mount cue to him under enid written memoramdumy that neither at 
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the time of the pnymont nor thereafter ¢4d defendant render any 
atatement of account; that Sentley, in complainant's presence, 
crossed out the wore “caskets” in the written memorandus and wrote 
the word “merchandise” in its placey that defendant did met then 
give to cowpleinant, nor has it since given im response to his 
demands therefor, any statement of sccount showing defendant's 
gross business for the year, which exeeeded $155,000, while the 
total expanse for livery hire and for caskete dic not equal 950,000; 
and that on a juvet and true account for the year it will be shown 
that defendant is indebted te complainant in the additional sum 


of about $1,000. 
Complainant further alleged in substance that ebout 


January 1, 1925, he entered inte another agreement with defendant 
as te his employment for the calender year 1925, which was similar 
toe thet of the preceeding year ae to salary, but in which the 
additional payment to be made was three per cent (3%) om defendant's 
gross business, less livery hire and “merchandise,” of which one 
per cent (1%) wes to be paid im consideration of complainant's 
services se manager; that he performed his part ef the agreement 
and received the salary; thit ebout January 4, 1924, defendant paid 
him the sum of $1618.06, om account of said commission, but did not 
then or thereafter render to complainant any etatement of account, 
elthough damands were made therefor; that defendant's gross business 
for the year 1923, exeeeded $150,000, while the total expense for 
Aivery hire and merchandise did mot equal §$40,0003 and that on an 
accounting for the year 1925 it will be shown that defendant is 
indebted to complainant in an additional swe of not leas than $2,000. 
Complainant further alleged in substance that about 
January 5, 1924, he entered inte another agreement with defendant 
for the calender year 1924, which was substantially the some «s 
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the ons fer 1923, except thet said comulasion was two per cant 
(2%); that he performed hig part of the agreement and received 
the salary ap to Auguet 14, 1924, when he «ne discharged, arbitrarily 
and without cause; that no peyments for ony commiasions for guid 
portion of 10944 were mace or any statement ef account rendered to 
hims that om the comuignion accounts fer suid peried defendant is 
indebted to him im a eum of met less taun $15005 and thot be has 
suffered damage by roncon ef net being cable to edtein ether em- 
ploywent fer the balance of the year. He prayed that defendant 
be required te produce ite booka, vecerda, eta», and that an 
accounting be Bad uncer the court's direction, ete. There were 
contained in the prayer 15 special interrogateries to be answered 


by defendant. 
Defendant filed an amawer to the bill, to which complainant 


filed exceptions, eleiming thet the anewer was evasive and in- 
sufficient. ‘ome of these exceptions were sustained ami defendant 
was ordered te anewer certain intervegateries, seme of which it 
aid anewer, and on July 6, 1923, the cnuve was referred te a 
master to take evidunes and report Rie conclusions on certain 
iseuce of fact, specifically mentioned in the order. 

Mech testimony wae teken bo fore the master, ami on 
December 21, 1926, he filed hie reporte Ubjections te the 
report mice by each party were erdersc to stemd ae exceptions, 
ami after a hearing upon them the court entere: the decree apyeaied 
from. 

We hawe ooncidered the four pointe mace by defendant's 
counsel ae grounds for 4 revereni of the deeres, amd ore of the 
opinion thet all cre without merit. “« think thet the court 
Was warranted by the evidence in finding that complainant, 
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without goed cause and against his will, was discharged from ais 
position with dufendant on August 19, 1924, and that he had not 
watves hia right te an accounting by reesen of hie acceptance 
of certain suns on seeount of commissions in January in the 
years 1923 and 1924. And we think that complainant is entitled 
to suck an accounting ae is decreed by the court as first above 
mentioned. ‘nd we de mot think that there is any substantial 
merit im the croas errers ace assigned by complainant. 

The decree appealed from should be offirmed and it is 
80 ordered. The filing by appellee (complainant) ef the so-called 
additional ebetrect was unnecegscry and the cest thereof will not 
be taxed agrinst appeliant (defendant). 

APP IARE Do 


Barnes, P. Jey amd Seanlan, J+, coneur. 
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A SCNEFY, RAY LA. 6839 
Aopelles, 
APPSAL FROM BMURICTPAL COURT 
VR. 
OF CHICAGO, 
ABS KESSLER and JENNIE 
KESSLER, 
Apyellantr. 


BR, JUSTXICH GRIDLEY DALIVURED THe OPINION OF THER COURT, 


In a fourth elase action in contract there was a 
trial without a jury in May, 1927, resulting in the court finding» 
the iesues on plaintiff's statement of claim and defendants’ set- 
off againet defendants and aseeesing plainti?r's damages at 
$882.60, Judgment wae entered on the Finding sgainet defendants 
on Hay 23, 1927, md they have appealed, 

In plaintiff's anended statement of claim, riled 
Maroh 1%, 1927, she alleged in substance that in September, 1924, 
she owned aid pessenned a certain third mortgage inqumbrance on 
eertain real extate in Chieage; that thereafter by agreement with 
Aefentante they became the trustees for plaintiry of eald incume 
brance for the purpose of selling the same for not less than 
$2,000; that under the sgreement defeniante, when each sale should 
be made, were to retain the money received as @ loan to them from 
plaintiff, to be repaid to her upon demand; that thereafter defend 
ants solé4 the ineumbrance, retained the moneys received therefor, 
and became indebted te plaintiry in the sum of $2900; that at 
vwarious times thereafter they repaid to plaintiff on account of 
said loan certain sums, aggregating $1926, leaving a balance due 
of 9075, which, notwithetending frequmt demands, they have 
failed ané refused to pay to plaintiff. 

In defendante’ affidavit of merits, filed Karch 23, 


1¢27, and made by Abe Kesmler fer himself and for Jennie Kessler 
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as her duly authorized agent, they denied that they made the 
agreement as stated by plaintiff. They alleged in substance that 
when plaintiff transferred said ineumbrance 1t wan understecd 
that the same should be sold for 32,550; that thereafter the same 
wae sold for that amount; and that from time to time thereafter 
Abe Kessler paid to plaintiff or on her order, on secount of the 
precesds of the gale ef the ineumbranes, the aggregate eum of 
$1842.40, and not $1925 ae alleged by plnintiff, leaving a valance 
due plaintiff ef 3707.60, <An4t defentante further slleged in sub- 
atance that, as againast aaid balance, plaintiff owed thes the sum 
of $797.80, aa rent for certain promises owned by 4efendante at 

am agreed rental of 972,50 per menth; that in April, 1926, plain- 
tiff proposed that the rental for the premises should be applied on 
the balance due to her from defendaste on secount of the proceeds 
of the eale of said incumbrance, te which defendants consented; 
that plaintiff eceuplied the presises for 11 monthe until and ine 
Gluding Vebruary, 1927, and did not pay te defendants any sume as. 
rent during the period; and that pleintiff fe indebted to defend- 
antes in the net sum of $90.90, 

Defendants also filed o statement of claim of sete 
off against plaintiff in eaid eum of 84.90, to which pisintirr 
filea an affidavit ef merits, whieh on defendante’ motion waa 
striczen, Thereafter she file? an amended affidavit of merits to 
the claim of seteofr, 

Om April 19, 1927, on defendante® motion, plaintiff 
was ordere4’ to reply to defeniants' affidavit of merite to her 
amended etatezent of elaim, In this reply ahe denied that defend 
ants, on account of the mortgage incumbrance, had paid to her the 
total sum of $1842.40, and alleged that they only had paid a total 
ef $1200, She admitted her cecupaney of defendanta' premises fer 
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a period of 16 montha, from May, 1926, to February, 1927, inolusive, 
at an agreed rental of 379.50 per month, anf slieged that the sum 
ef $725, due from her ae rent, had been oredited to defendants, and 
Wae @ part of the total credit of $1925, as mentioned in her amended 
statement ef claim, 

Om the trial plaintiff was a witmess in her own behalf 
and two witnesses testified for her, Both of the dafendanta teati- 
fiea and two witnesses for them, Gome documentary evidence wags in- 
treduced. The hearing amounted to an accounting between the parties 
as to their several claims, ®e have reviewed the evidence ae cone 
tained in the abstract ond are unable to gay thal the court's finde 
ing is agninst the manifest weight ef the evidence, ae urged by 
defendants’ counsel. 

It ie also contented that the juigeent te erreneous 
beeause Jennie Keesler is net Jointly lisble with Abe Kessler, her 
husband, ‘This defense was net ast forth inidefendanteat affidavit 
of merits, nor van 4% epectfiesily raleed upen the trial. Vurther- 
mere, in our opinion, the evidenes aufficiently dinelewsed that they 
were jcintiy liable for the indebtedness sued far. 

Ana we de not think that there ie any substantial 
merit in couneel's further contentions (1) that the action as 
ageinat Jennie Kessler was premature because ef lack of proof of 
a forcial demand upen her te pay the claimed iniebtednese, (2) that 
the court improperly exeluded eertain evidence offered by defendants, 
ané (3) that the court exhibited upon the trial an undue partiality 
tewards plaintirr, 

Finding no reversible error in the record the Judgment 
fe affirmed, 

AVVIREED, 


Barces, FP. 3., and Seanlan, 7., concur, 
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Je Ae GETTINGER, 
Appellee, 

ADPEAL PROM SUPERIOR COURT, 

Ve 


BERT Le WHITE COMPANY, 
& corporation, 


COOK COUNTY. 


a 


MR. JUSTICE GRIDLEY DSLIVERSD THE GPINION OF THE COURT. 


Om October 29, 1923, plaintiff, who had been a solicitor 
er ssleeman for defendant engaged im the advertising business in 
Chicago, commenced an action in sasgumpsit against 1t to recover 
moneys claimed to be due to him under a verbal contract for 
commissions, bonus or additionsl compenostion, as variously 
designated by the witnesses, for the year 1920 and a pertion of 
the year 1921. The cnuse was tried before a jury in April, 1927, 
resulting in verdict and jucguent im his faver fer $282), and 
defendant appealed. 

Plaintiff alone testified in hie behalf. For defendant 
four witnesses testified, - its president and general manager, 
Bert Le “hite, two employees eof defendant and whe were such during 
the years 1920 and 1921, and a former soliciter or saleeman of 
defendant during said years. Defendant aleo introduced certain 
documentary evidence. 

The material facte are in substanee ae follows: About 
June, 1917, plaintiff entered defendant's employ as a soliciter or 
salesman and continued as such until during the month ef September, 
1921, when he volunterily anc suddenly resigned hie position. His 
salary ot first was $60 a week. Later it was raieed te $65, and 


it continued in that amount until the end of the year 1919. In 
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December, 1919, he demanded of “Yhite that hia salary be rained, 
Commencing January 1, 1920, and that he also be allowed a 
commisaion on his sales. As a result of this demand e verbal 
agreement was made between him and “hite, acting for defendant, 
that, for the year, 1920, he wao to receive o salary or drawing 
account of $75 a week} that commiccions of seven and one-half per 
eent on ali hie seles during the yeor, lees certain agreed 
deductions, were to be figured and allowed to him; and that if 
eaid commissions, less the deductions, excesded acid salary fer 
the yesr, as dram each week, he wan to receive the excese at the 
end of the year aa additional compensation er as a bonus. ‘*hite 
testified that this agreement or arrangement wae conditional (1) 
upon defendant's entire busineay heing opera ted et a profit for 
the calendsar year and (2) upom plaintiff remaining in defendant's 
employ for the entire year. FPisintiff's testimony was to the 
effect that ne such cenditions were «greed upon. This conflict 
in the testimony is, however, of no importance in so far as the 
yesr 1920 is concerned, because defendant's entire business during 
that year “ens operated at a profit and plaimtiff remained as an 
employee of defendant during all of the year. Im July, 1920, 
Plaintiff borrowed $300 from defendant and, to evidence the debt, 
exeouted and delivered to it his note in that amount. luring 
January, 1921, a dispute arese between pleintiff and “hite as te 
the amount ef additional compenention that plaintiff wae entitled 
to receive for hie services for the yeur 1920 under said verbal 
agreement. This dispute ene actiled by White agreeing to aliow 
plaintify $1000, and plaintiff consenting thereto. on January 
21, 1921, plaintiff’s note of $390 wee cancelled and destroyed and 
defendent gave to plaintiff ite check for $700. Om the back of 





sdoaker 96 Yolen ate Pads oti Ye betaaaeh od .@10L ytedmnned 

@ bewolle oo ealn wd toot die ROL of Crawart satomsonen ae 
Laduev » Senmeh chat lo sivwet ao BA bOlen Ohh OB 
he <dmaheitoh tet gabses . thai: sue att meewded cham tee 
; He gutmnth se yrnkae © svivows of daw of 805 «nnoy att xr 


} i ri é teq TWed-emo bas sores io wooinalwaon J asd vec bop enti 












HP 
rea 
Ag 


a garuonen por anita rrkambesy nogu 1 (8) aus yaa eae | fe 
_, Si 08 wow eatomhs ead ot tte obo lt ae waka etd, wot as 


Reape ait enoge how tps a10w ‘eupay shai ous om @ oe, 


cist, 






| i it n aabeh epennend oiline a énabagiob eenaosd sheorrpates a are 
ae as Remdaus Peksmsot¢ bra Sito: wg a te beaarege ear wore tat 
; s0ReE etiwh al .aney eds % Lia nih isin dans bgco bed te qol 
‘etéeb ots aomeedtvo OF. fits denier Rs b mort 008% sono ared ) a : 
tls sdesrone das) at dom atm gt of vomawhtit hae be : 

OF a9 id! ban Thidasate awarded onor oteqatd ey wv caurmat 


boke2 dae war Tthinkele fait solscaneqaoy Lamekitnbe 1 sevens ote 








Laduev Rian tebe OREL toay oe 1c! aeslvtoe abet xo repre: # ' | 


3 wo lio of gelosign stid¥ yt balidas yaw oaoqak aba memourge ; 
r : tt AR % 





qi ’  exabtcat me odotmds patiaomios Yrhinbery une - 00089 Th 
ae pew nevexdaud bon Solivomae wow NOG Yo odon at tit enbate 80 t6 
te aosd axis #0 Gord xo’? doosto agt Vivabo lg et wry snooneten 





¥ 


the check, when it wee delivered to and secepted by plaintiff, 

was the endorgement: "This check ie rendered in full settlement 
of secount om listed belows Additional Compe for year 1920; net 
amount $700." Pleinstiff endersed the check and received in money 


‘the amount thereof. 


After coneidering the evidence and the orlefs of counsel 
we have reached the conclusion that the verdict and judgment are 
centrary to the law and the evidemee and that the judgment should 
be reversed and the couse remamied. 

Upon the trial plaintiff claimed « considerable sum due 
him for commissions or additional compensation for the year 1920, 
over an¢ abeve ths $1000 which was paid him ac shown, and also a 
considerable sum for comaiseione, eta., for thant portion of the 
yeer, 1921, that he remained in defendant's employ. It in apparent 
from the evidence ond the amount of the verdict thet the jury 
allowed him considerable sume for comulesions, ete., for both years, 
1920 and 1921. It te clear to us thet no commissions, ete. should 
have been allowed to him for the year 1920, because of the settle- 
ment made ce shown. It in the law that the seceptance and cashing 
of a check, containing a notation that it is in full settlement of 
an account (the amount of «hich is in dispute), conetitutes an 
accerd end satirfaction. (Jancd v+ Cuxrmy, “87 Jil» 359, 5665 Snow 
ve Griesheimer, 220 Ill. 10S, 110; Ogtrander v»_Seott, 161 11. 
339, 345.) 

Defendant's eouneel contend thats because it appears 
from the evidence that defendant's business was rum ot a loss 
during the yeer, 1991, and that plaintiff did not remain in 
defendant's empley during that emtire year, no commigaione, ete. 
are due to plaintiff. A sufficient anewer te this contention is, 
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we think, that the evidenes is conflicting os to what the agres~ 
mont or atrengement made in December, 1919, wee in seme of its 
particulars. “hatewer the agreement was, beth parties zecm to 
have treated it as continuing during the year L021, amd we think 
it ia for the jury te say, under proper instructions, what, if 
anything, may be due to plaintiff under exid agreement or errengee 
ment for the portion of the your, 1922, prior to Captember, 1921, 
when plaintiff volunterily left cefendent'«s employ. 

Vor the reasons indiented the judgment of the Superior 
eourt ig reversed and the cause remanded. 

RSVERGED AWD BSHANDED « 

Barnes, Ps Je, amd Seanlan, Je, voneur. 
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428 - 32369 
GEORGE FP. MILIZR, ) 
Appellant, } 
APPSAL PROK CIRCUIT COURT, 
Ve 
) COOK COUNTY. 
HERBERT PD. PETERSON and ) 
Ce Me VARDI, 
Appellees. 


MR. JUSTIC“ GRIDLEY DLLIVERED THR OF INION OF THE COURT, 


Tn an action for damages for am aguault and battery 
upon plaintiff, a jury at the firet triel in January, 1927, 
returned a verdict finding the defendant, Peterson, not guilty, 
but finding the defendant, Vardi, guilty and asseacing plain- 
tiff's damages at eight cents. Plaintiféi's motion for a new 
trial was allowed. On the second trial before the same judge 
in Hay, 1927, another jury returned a verdiet finding both 
defenédente guilty and assessing pinintiff's damages at one dollar. 
Judgment was entered upon the verdict and plaintiff appesled. 

On the morning of July 7, 1925, the defendant, Vardi, 
was attempting to move his automobile weeterly on o private and 
narrow driveway between two recidencesa on the east side of Sheridan 
road, Xvaneten, in order to reach said read, and then proceed to 
Chieago. Peterson hed just become a passenger in the ear. As they 
started plaintiff, chauffeur for the owner of one of the revidences, 
dreve another automobile from the read partially inte the driveway, 
blocking defendants’ exit therefrom. After he had refused to move 
his car both defendants left their car and went to where plaintiff 
was wtending, mesr his ear. <fter heated words were passed plain- 
tiff etruck Vardi and a lively fist fight between the two ensued, 
im which plaintiff received the most punishment. He was injured 
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in the mouth, eyes anc care by blews struck by Vardi and subse- 
quently was treste¢d by a physician. Petereon made endeavors 
éuring the fight to separate the combatants. 

Plaintiff's counsel contends that under the evidence 
plaintiff is entitled to substantial damages, that the emount 
of damages awarded by the jury is se insufficient ee to be 
absurd, and that, hence, the judgment should be reversed and a 
new trial had. 4fter a careful review of the evidence, con- 
flicting as it is in some details, we are not dieposed to disturbd 
the jury's verdict or the judgment. Flaintiff's action in re- 
fusing to allow defendants’ exit from the driveway was in- 
exeusable. And it appears frem the clear weight of the evidence 
thet afterwards he wae determined to have « physicel encounter 
with Vardi, thet he struck the first blow, ami thet the injuries 
he received were largely the result of his own unworranted 
conduct. 

The judgment appesled from should be affirmed and 
it is so ordered. 

AFVIRMED. 


Barnes, P. Je, and ieanmlan, J., concure 
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438 - 32379 A 
MATTE SON<FOGARTY- JORDAN COs, 
a@ corporation, APPEAL FROK CIRCUIT couURT, 

Appellee, 

COOK COUNTY. 
Ve 

Ge Me ATPELL, 

Appellant. 


MR. JUSTICE GEIDLEY PULIVERSD TH" OPINION OF THE COURT. 


In sn action im assumpsit upon defendant's note for 
$2,192.48, dated February 16, 1920, payable to plaintiff's order 
on or befere one year after date with 5 per cent interest, and 
upon a certain agreement duly sxecuted by both parties, on the 
seme doy, there wos a trial before the court without a jury in 
May, 1927, resulting in «a finding and judgment against defendant 
for $2035.61, being the amount of the note and interest. 
Defendant appealed. 

Plaintiff's cecleration, filed May 24, 1921, consisted 
of three special counts and the eommon counts. The first special 
coumt declared upon the note in the usual form. The second set 
forth in hsee verba both the note and the agreement, and charged 
that defendant wes lisble to pleintiff fer the amount of the 
mote and interest, neo part of which had been paid. The third 
declared upon an account stated. 

The sgreement referred te, after setting forth that 
@ certain corporation, in which esié Atwell (defendant) hae an 
interest, was indebted te the Matteson, ete. Co. (plaintifr) 

is the sum of $2192.45, and that Atwell had theretofore personally 
guaranteed esid indebtedmess and is now persenally linble to 
said Matteson Coe for the some, provides: 
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"That anid Atwell, in congideration of the forbearance 
from bringing suit on said debt for the period of one yoar 
from the date hereof, will pay to said Matteson Co. (plaintiff) 
his eadd indebtedness of $2192.45, within one year fram the 
date hereof, with interest at the rate of 5 per cent per annum; 
thet he will pay te or allow said Matteson Yo. to demand, 
eolieet, retain, hold or reeeive fifty (80) per cent of the 
contract price, or of amy charge mace or bill rendered by. 
said Atwell, for any printing, binding or other work which 
the said Matteson Uo. may, om ox after the date hervof, 
eontract for in ite own behalf for ite own use, oF as agent 
for any person, firm or corporation, or, om any contract 
made directly between said Atwoll) and amy other person, firm 
or corporstion, if the said contract was procured and entered 
inte by and throwch the efforte and scliciteation of enaid 
Matteson Co., the said fifty (50) per comt to be deducted, 
held, retained, collected and received, and shall be applied 
to said incedtedness, until the same with imterest has been 
fully paid and diecharged, but if the wum or sums thus applied 
€o net pay in full the said debt amd interest thereon at the 
expiration of said ome year, it ia agreed by said Atwell 
that he will pey such amount as then romaine due and payable. 

That nothing herein conteimed shall be construed in such 
manner as to require or make it incumbent upon ssid Matteson 
Gee to procure or give jo endd Atwell any contract, contracte 
or orders for printing, tinding or other work, - the intention 
of the parties being that it is optional with said Kattesen Co. 
to give or refuse to cive or turn over to eaid Atwell any such 
eentrect, contracts or ordere for printing, binding or other work. 

Theat nothing herein contained, or the execution of this 
agreewent, shall operate or be construed ae a release er waiver 
of the linbility er dischoerge of amy other pergon or persons 
—— iiable with eid ‘twell from the debt herein mon- 

* 

Said indebtedness of $2192.45 ie further evidenced by 
the promiscory nete of swnid Atwell, dated February 16, 1920, 
payable om or before one year after date, to the order of snid 
Matteson Co. and beara interest at § per cent per annum.* 


fo the declaration stwell (defencent) filed o plea of the 
genernl iscus and gave notice of « claim of set-off, Subsequently, 
on December 10, 1955, by lenve of court, he filed a ples of cet-orf 
in which he alleged that plaintiff at the time of the commencement 
of the suit was, and otili is, indebted te him in the sum of $2500 
“for printed matter mace up and delivered by the Atwell Printing and 
Binding Ce., a corporation, to the international Mill and Timber COs 
& corperstion, (hereinafter referred to os the International Coe), 


for the account of plaintiff and at its request, which said eum 
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plaintiff asnumed and agreed to pay to eadd Atwell Co.g” that 
thereafter, on June 1, 1920, the Atwell Cos, for value roesived, 
aesigned ites said cleim for wald merchandise to the defendant 
personaliy (copy of sscignaent ef the cleim for G2,047-60 oet forth), 
that sines said date defendant has been the bons fide owner of the 
Claims ond thot plaintiff is indebted to him therefor, which in- 
Gebtedness d¢fendont presents oe « set-off against plaintiff'a claim 
as sued upon, ete. 

To this claim of set-off ploimtify filec a plea of the 
general issue, and ates m plea of the statute of frauds. 

On the trial the evidence dicclosed that the Eettesen Co, 
(plaintiff) wae vonducting the businexs of an advertising agency 
for verious clients, owe of which wan the interm: tional Co. 
Warren &. Faxon wig on employee of pleimiiff - a “contact” man, as 
he testified. Im Meoroh, 1920, the Imternational Coe informed plain~« 
tiff that it dewired the intter te procure for 1t in the market 
certain circulers ond other advertieing literature for use in ites 
businens. Faxon went to the office of the 4twell Cos, anw defendant, 
ite president, informed him that the Internntionmal Co, wag in the 
market for snid sireulare and literature and «eked him if the Atwell 
Coe desired to figure on the job. Defendant replied thet 1% did and 
that 1% would furnish the quotations direct to the International Co. 
Vaxon at the time further said te defendont im substance that the 
Matteson “o. would mot sseume any Sinencial respensibllity fer the 
work, if done by the 4twell Co., but that it would have to lock to the 
International Co. for ite pay. Fexom further said thet ae seen as the 
Matteson o., as agent for the Intermationel Co., received the latter's 
written orders for the work, it woulé forward them to the Atwell Ce, 


Subsequently the -twell Coe rendered quotations te the International 
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Co., which were satisfactory to the letter, ani, under date of 

March 18, 1920, the Intter forwarded two written orders te the 

Matteson Co., which in turn forwarded the same to the Atwell Co. 

These orders, containing epesifiertions, prices, terms, and directions 

as to shipment, were addreaved toe the ‘twell Co. Ome ves for "100 

Me Testimonial Circulers" and the other for "25 M. Industrial Plyers.* 

Both erdere were filled and the goods finally delivered to the 

Taternational Co. durimg April, 1920. The latter company did not 

pay for amy part of the goode. It was taken over by a creditors’ 

Committee in December, 1920, and im 1922 it wan adjudiested a bankrupt. 
The main contention ef defendant's coumse] is, in evb- 

stance, that the court erred im mot sliowimg defendant's saut-off 

to the amount due upem his mote. We eenmot agree with the contention. 

It de clear freo the evidences that sisintiff, im ite negotistiona 

with the Ateell Co. leading up to the furnishing by the Atwell Co. 

ef the goods to the Intermational Co., acted selely as an agent for 

the International Coe, and that the Atwell Go., amd Atwell personally, 

knew st 211 times that it (plaintiff) wee acting selely as such 

agent and not as a principal. “Yhere an agent discloses the fact 

of his agency, or where the other party knows at the time thet 

he is acting ac such agent, the latter will met be liable, unless 

he binds himself te become responsible.” (it. Lowig Re Coo ve Shite 

damber Coe, 169 Ille App+ 482, 4833 Stome v. Krein, 202 Ills Appe 43, 

45; Durham v. Stubbings, 111 111. App. 10, 125 Millikin v. Jones, 77 

Ill. 372, 375.) And we find nothing in the agreement of "ebrusary 16, 

1920, between plaintiff oné Atwell, that would render plaintiff liable 

to the Atwell Co., or to Atwell ae its aseignes, for auch a 

tranesction as ie shown to have been consummeted between the Atwell 

Coe, ané the International Ce, 
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Ame we Go not think the egourt erred in refusing to admit 
certain evicence a2 to the status of the beoke of the International 
Coo, at the time of and after said transaction, oa urged by counsel. 

The judgment of the Cireult court should be affirmed and 


it ie so ordered. 
, APP IRMED. 


Barnes, °s Je, and Seanlan, Js, concur. 
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WILLIAM B. CLARK, 
Plaintiff in lrror, BRROR TO MUNICIPAL COURT 
Ve 


MATTIC THOMPCOE and 
WHE. Ee Ae HARRIS, 
Defendantsin Jrror. 


OF? GHICAGO. 


MRe JUSTICR SCANLAN DALIVERED THE OPIBION OF THE COURT. 


Im the Municipel Court of Chicago, a judgment by confeasion 
on @ promissory note was entered Merch 3, 1926, in favor of the plain- 
tiff, Willieom B. Glark, anc against the defendants, Hattie Thompson 
and Mreae ks A. Rurris, for 3261. Om Mareh 19, 1926, the defendants 
moved the court te vacate the judgment and for leave to plead. The 
motion was supported by an effidavit of the defendant Thompson setting 
up thet "she has a good defenwe to the whole of plaintiff's statement 
of claim. That her defense ia as follows: That the note upen thich 
judgment was obteined * * * weaw signed by her in the sum of $240.00 
and that the defendant Kra. i. A» Harris signed said note with her as 
am accommodation makery that the said note wae given for a lean made 
by the plaintiff te the «ffiant in the cum of 6200 for thirty days, © 
but that plaintiff * * * added to the nmount of said mote a charge of 
$40.00, which enid charge of $40.00 was usurious and void. * * * 
‘ffiant further states that by virtue of « statute of the State ef 
Illinois for the regulation of the business of making loans approved 
June 14, 1917, im foree July 1, 1917, the eni¢ loam ig entirely void 
and plaintirr Aas no right to colieet or receive any principal, 


‘interest or charges whateoever." The court entered an order “that 
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eaid judgment be opened, thot leave be and hereby is given to the 
defendant to make defenses herein, thet a trial of this cause be had 
notwithstanding said judgwent and thet said judgment etand as seourity.* 
Theresfter the cause come on for trial before the court without a 
jury, and after the he»ring of evidence the court found the issues 
against the plaintiff and judgment wae entered om the finding. The 
plaintiff prayed an append but cid not prosecute it and did not 
preserve the evidence by « bill of exceptions. On beonmber 30, 1926, 
the plaintiff moved the court to vaesnte the finding and judgment of 
April 39, 1926, and a petition, supperted by an affidavit, was filed 
in support of the motion. The petition recites the entry of the 
judgment by confession amd alee the motion of the defendants to vacate 
and set azide the aame and the action of the court in reference there- 
te, and it avers “thet 4¢ wae the claim of the defendants that the 
note upon which your pelitioner had entered judguent sy confession, 
called fer ami requires the payment of « greater sum of money, eas | 
interest, than 7%. Fetitiomer averea that the proof adduced by the 
eeid defendants wae te the effect thas the note contained a charge of 
20% interest and that the loom was for the eum of Teo Hundred (8200.00) 
Dollars and the nete given, on which the judgment vas entered, was for 
Two Hundred Forty ($240.00) Lollars, ami that the Forty ($40.00) 
Dollars added to the amount represented interest. Your petitioner is 
informed by counsel and upen such information states euch fact to be 
thet the Court se found from the evidence adduced that the money loaned 
was but Two Hundred ($200.00) Dollars and that the interest charged 
was Forty ($40.00) Dellars, and that the entire transaction took place 
in the acid City of Chicago, and because of this, vacented snid jJudg- 


ment and entered judgment sgeinet your petitioner. Your petitioner 
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gheve that it did mot appear te the Court and the defencuntes dié 

net preve to the Court, ner wos it mace manifent by any evicence 
whatsoever on the hexring of gaic motion anc the trial of said eaune, 
that your petitioner wee ot the time of the making of enid loan of 
$200.00 a licensee of the Department of Trade and Comeres of the 
State of Illinois, or thet your petitioner, at the time of the making 
of eaid lean, or «t amy time, head obtained a licence to make leans 

in the swa of Three Hundred ($300.00) Lollare or less. Your peti- 
tioner avers that he ia informea by counsel that proof te the effeat 
that your petitioner wos a licenses, duly licensed by said Department 
of Trade and Commerce of the “tate of Tliinoie te make loans, was 
esnential and necessary before the said law hereinbefore set forth 
Was applicable te him. Your petitionex therefore prays that the 
Sibaueak’hy Vake Honersable Court im the sbove entitled esuse om the 
30th day of April, Ao /+ 1926, in favor of the defendants and against 
your petitioner may be set «aside and held for aaught.” The aotion 

of the plaintiff wae made under Soection 89 of the Pructice set, which 
abolishes the writ of errer coram mobig and provides that «11 errors 
in fact committed in the proceedings of ony court of recerd “hich by 
common lave could have been corrected by that writ may be corrected by 
the court im which the error wae committed by motion move ut amy time 
within five years after the rendition ef fimal Judgment in the onse. 
The plaintiff contends thet “the error of fect pointed out by the 
petition and admitted by defendants wae that defendants had fadled te 
aver or show thet plaintiff wae a licennee of the bepartment of Trade 
and Coumeree of Iliinein, ami by reason of thie omitted fact the Court 
applied the law applicable to a licenses to plaintiff, when, ifthe 


Court had known the fact, that plaimtirf wae not a Licenses, the 
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Aet in queation would not nave been applied, * * * and it was error 
to deny plaintiff's petition emi motion to vacate the judgment against 
him of April 30, 1936." Srrorz of fact which may be corrected by 
motion under Section 8° of the Proetice Jet or by «rit ef error goram 
Robig are not such questions of fact as arise upom the plecdings in 
the case or such questions av constitute the bugis of such action of 
defense, but are cuch errors aa refer to the disability of parties, 
the incapacity of the plaintiffs to sue or the disability of the 
defendenta to defend, infancy, coverture, death of ome or more of 
the parties, dexth of a joint party, insanity, or the like, and which, 
if known to the court would have preeluded the romiition of the judg- 
ment. ‘The writ will not Lie for error or mistake of the judge in 
point of lew, but a writ of error or appeal muct be weed out to a 
superior court to correct such orrer. (Marabia ve Thompson Heepital, 
309 Ill. 147. ‘ee wleo Meluliy ve “nite, [lie Appe Gte, Gens Boe, 
32343.) Im plaintiff's petition the omly alleged error of fact ie, 
that defendants falled te aver or shov that plaintiff wae «2 licensee 
ef the Department of Trace and Yommerce of Illimois. 14 is tee plain 
for discussion that while the plaintiff claime thai the fadlure of 
the defendonts to show that plaintiff wae a licenses, ete., constituted 
an error of fact, the actusl charge is that the court committed an 
error of law, and if the plaintiffs felt himeelf aggrieved thereby he 
should have prosecuted « writ of errer or an appeal from the judgment. 
The plaintiff avers, but does not argue, that hic motion 
might also be considereé as in the nature of a bill of equity to 
vacate a jeiguent. Sven if it ve treated av such there is ne fant 
set up im the petition thst would warrant the vacating ef the judg- 
Ment of the Humicipal Court. “It is well settled thet equity wild 
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not interfere with the enforcement of a judgment at law, unless 
the judgment debter could not have availed himesif of his defense 
at law, or wes prevented from so dcing by the fraud of the opposite 
party, or by sccident or mistake unmixed with fault or negligence 
om his cwn part. Gee 12 Am. & mgs neo of Ley 145, Cnees cited 
im note 5." (Bardomski v. Bardoneki, 144 I1l. 284.) | 

The judgment of the Municipal Court of Chicage is 


affirmed. 
AYP THMED « 


Barnes, *. J+, amd Gridley, J.) conoure 
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PAUL BLOOM, ae 
ee 
ppe . } APPRAL FROM CIRCUZT COURT, 
¥ 
| . COOK COUNTY. 

BSTHER HANDLE LOMAN, | 

Appellantea. 


MRe JUGTICL SCABLAS DELIVERAD THE OFTSION OF THE COURT. 


Paul Bloom, plaintiff, sued Samuel Handeleman and 
Kether Handelaman, defendants, in the Uireudt Court of Cook 
County in an action in saewumpait. There was « trinl vefore 
the court without a Jury and the igsewea were found in favor 
of the pilsintiff and hic damages were aeueseed at $4600. 
Judgment was entered on the finding and this appeal followed. 
The éecleration compiated of « special count ond the common 
counts. The plaintiff and the defendants entered inte a 
written contract in which the defendenta agresd to convey te 
the plaintiff certain real eatate in Shieage in accordance 
with the terms and provisions of the contract. The contract 
was never congumsated and the plaintiff in the present action 
sued to recover from the defendants $5000 that he had deposited 
with the defondante as ¢ornest money in sccorcunce with the 
terms of the contract. it appears thot some time after the 
mamking of the contract the éefendants, claiming that the plaintiff 
had wrongfully refused the defendants! tender of title, declared 
the contract mull and void and retaimec the carnest money as 
Liguidated dussgee for the alleged breaseh by the pleintif¢f. The 
Plaintiff claimed that the defendants failed te tender the 
Plaintiff a good title, in accordance with the texms of the 
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contract, and thet the action of the defendants in declaring the 
contract null and void and in reteiming the earnest money was 
a wrongful one and in disregard of the rights of the plaintiff. 

The defendants contend "that the amended declaration 
did mot state a ceure of action, becouse of plaintiff's failure 
to allege performance or waiver thereof, of the condition in the 
contract that he delivered hie written liset of objections to the 
title within ten dsaye after receipt ef the abstract." It is a 
sufficient ansver to this contention to say thet as the proof 
shows a vrongful reseicsion of the contract by the defendants 
. the plaintiff had the right to recover the earmest money under 
the common counts of the declaration. “Where a contract is 
rescinded, acsumpeit for monuwy hed amd reeeived will lie to re- 
cover money paid thereon." (futerbeugh's Com. Lew Pl. & Pro, 10th 
Bde, pe 161. See also MeClintoek v- lake Forest University, 222 
Ill.» Appe 463, and oases cited thereins Buestom vs Clifford, 68 I11. 
67, 69-70.) The plaintiff, by filing the present euit, acquiesced 
in the rescission by the defendents. 

The defendents contend “that defendants’ tender of title 
was eufficient, ant upon plaintiff's refuenl to perform, they were 
juatified in retaiming the curnest money pursuant to the contract.” 
The plaintiff made a number of objections to the defendants’ tender 
of title and several of these, at least, were good. By the terms 
of the contract plaintiff ogreed to sccept the conveyance subject 
"to a trust deed of record to seoure the payment of $120,000 due 
about January 1930, except prepayments of $6,000 por year payable 
as proviced therein, the firet prepayment of $6,000 due Jane 1925," 
when, as a matter of fact, the sald mortgage, instead of being 
payable $6000 in annual prepayments, woe payable in monthly 
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installments of 980° in advanee. The defendants contend that the 
plaintiff by hie contract agreed te aseume the mortgage of record 
and thet he cannot sveld hia purchase becouse he did not aeguaint 
himself with the perticuler terme of the encumbrance, ond that 
he io chargeable with knowledge of the contents, terme and conditions 
of the sane. It is uncoubtedly the low that where a reference is 
madé in a contract to a mortgage in general terms the purehager is 
chargeable with netice of all thet the r ccord shows, but it is alee 
the law that where express representations concerning the provisions 
of an encumbrance sre made in the contract, the purchaser may rely 
upon wuch representations. In Baueher v. itewart, 122 M. ¥. Gupp. 
202, and Feltenstcin v. ixnest, 97 Hs Ys Suppe 376, 378, cited by 
the defendants, thie distinction is recognized. There was a 
material difference between the encumbrance of record ami the one 
agreeé upon in the contract and the pinimtiff was justified in 
making the objection in question. (See Yeise ve Glamits, 203 Ill. 
Apps 246.) 

it also appears that one of the objections urged by the 
plaintiff to the defendants’ title was that the premises in question 
were subject to a second mortgage to secure forty-eight notes 
aggregating 916,250, which mortgage was not contemplated by the 
contract. The defendants tendered a releane by the trustee of thig 
mortgage and they contend that the plaintiff was not justified in 
objecting to such » tender. ‘Te have carefully examined the evi- 
dence with respect to this tender and we are satisfied that the 
plaintiff was fully justified in refusing te secept the same. 
The release deed was executed before maturity of the notes and the 
latter were not produced at the time of the tender, and it was 
admitted that they had net beem paid and that they had not been 


Gencelled, and that the owner of the notes was consenting to a 


a 























‘dite ‘Vnit’ Maebdes noah ten air sotovhe et ony i 

sedis W tgdiitis ott! abil tt wins el re Pe 

fatsupon tom 21% vf commode onattorwy ott blows Kestite wt va 5 
" “wae a vail ‘te ror iesenspe net wares | ahd 


ak eduerdtes 4 sswite gadd war ond atbscdue sda’ wer “di 
ai renadionn: aff eeted tereney of opagdves 2 of senttAe 
oate ai tt dud ewedle babes tds dans Cin to oodede’ ad 
emoiviveny of gatarsduen otols tusyecqot cpeegxe oNeiW tas | ont 
ot Yon Toautowte Hat .gontdmon ond a Oba ot we eas one 
que wy .¢ Bex ydenwest ¥ gedouad aT” ; meaotas 
vd fotto .BTS 8% .aque 6 LN re aie +¥ pba: a, 
 "e gan oneatt ieaaacaeeo ad er aaa ‘ eh | 

© gk bORTETeMy we TURiaks re Om ee doaRbmbe “atts pre, mye 

| ee punmon! vi mekew om aria maphad der » hy ‘ 


setae Sigie-yotot exvoces of epegipome Seenew a, od) 
odd yd hetalquetac: Jee ann opegerom dofde.. POR, o£8 
(eked Ye ententd sdf KC suselex a doTebRE? ginehewted ef? 
veh Mew. feet wee Wesmlale old Sadie tednos gro dem: 
owes eft fertesne eiivicres evedt el + oephaed 2 #ose od: rf 
eit? endl asi teivns sia er dae tHbawt wha 8 suequondste eameh 
<a: end tern oF gates Yer oh WeLERS wash Ute? ear venta 
6d bee antom aad to. Qebvadm ono ted kedayame gow tosh cunsion ad 
wow Fk Qty 4 Wehecad ash to emit odd ve Seewdomy soar ovommsttal Vie | 
need! fou hail you? tot he whng anew sem Medal apace Seats Oot mbes 
& 6% gakincams sew eoton og¢ Yo womwo od Ions baw shaliconse Fe 


mee 











whe 


release of the awtees a8 sh accommodation te his brother, 
Samuel Hendeleman, the mortgagor, to enable the latter te close 
the deal with Bloom. ‘The fact that the alleged owner of the 
immature notes wae present at the time of the tender md that 

he there stated that he suthoriszed the trustee to release the 
mortgage, did mot preclude the plaintiff from insisting that the 
motes be produced with the tender of the release deed. Bone of 
the cases cited by the cefendante supports their present conten- 
tion when it ia considerec in the light of the facts in the 
inatant preceeding. 

On gume 03, 1¥24, the defendants netified the plaintiff 
in writing thet on June 30, 1924, 9% the ef*ice of Irving H. Flam, 
their atternmey, "* * * we will orrange a tender of eaid deed and 
comply with eaid contract im all respects and require the same 
of you. * * * Sheuld you, however, fail te so notify me or te 
eppear at eaid time end place for the purpose ef closing this 
deal, we will retain the §5,000 earment money heretofere paid by 
you to apply om expenses already incurred herein and ae liquidated 
damages amd thereafter declare the contract to be null and void.” 
At the time in question the parties met and the plaintifY refused 
te accept the tender of the cesd offered by the cefendante on the 
ground that the defendants had not complied with the terma of the 
contract, and we are eatiefied thet the plaintiff wan justified, 
under the facts, in refusing the aeid tender. The cefendants' 
attorney them atated: “If you leave this room without complying 
with the contract, we will declere thie contract ull and veid 
and #111 apply the osrmest comey for expenses already incurred and 
as liguidated dasagen for the breach thereef by your elient,* and 
the iil of the cefendants in the cheneery precesdings alleges 
that at that time «nd placs they “retained sadd earnest money 
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by reason of said contract." We cannot escape the conc iusion 
thet the defendants called the meoting on June 50, 1924, not for 
the purpose of consumiating the contract but with the object 
ef crenting a pretext for the retention of the enrnest moncy. 

The defendants contend that “the record does net 
Gieclose thet he (the plaintiff) ever elected te rescind the 
contract,” and that therefore the plaintiff hae no right te 
demand the return of the cormest money. t+ is « aufficient 
answer to this contention to esy thas the plaintiff by asserting 
his claim in the present sult thereby aequieeced in the rescission 
of the contract by the defendants. The defendants’ vill in 
chancery alleges that the plaintiff om June SO, 1924, after the 
Gefendante declared the contract auli and woid, “abandoned a11 
wight, title or interest in and to said premises.” 

The defendants contend that the proof shows that the 
Plaintiff ean not entitled te reseind his contract. This 
contention, as well as several others urged by the defendants, 
proceeds on the sasswmetion that the pisintiff, in the first in- 
atance, rescinded the contract, whereas the proef clearly shows 
that the defendante wvongfully declared the contract null and 
veid and retained the curneest money as liquidated demages and 
for alleged expenseca imourred by reaeen of the contract, and 
the plaintiff by reason thereof he the right te file the 
instant suit. 3 

The defendents contend that “the chancery decree 
aGjudicated that plaintiff by recording the contract, «rengfully 
maintained a cloud on defendante’ title, and defendants were 
therefore entitled to set-off, or at least recoup lesses for 
expenses and decline im value during the period euch cloud was 
maintained,” and thet the court erred in etriking out certain 
testimony offered by the defendants to show « lows alleged te have 
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been sustained by them by reason of the dveline in value of the 
property between the time of the filing of the chaneery suit and 
the entry of the decree in the same. “eo find it somewhat difficult 
to follew the argument of the counss] aa to the present contention, 
As we understand it, they concede that the plaintiff hac the vight 
te record the contract in the first inotanee, but they insist that 
he had no right te resist the chancery suit te remove the cloud 
created by the recording of the contract, and that the anid re- 
gistanee obliged the cefendamts to «withheld the property from sale 
im the open market until the deeree was entered and that they 
thereby eustained a loss because of a decline in the value of the 
property, and that they were entitled im the present sult te reeoup 
anc eet-off the cuid lese they suffered, ani they further insist 
that they offered proper evidence te prove such a loss and that 
the sourt erred in holding thet the evicence offered was improper 
and invtrikinme out the wome. “e have heretofore held that the 
defendants in é6eclaring the contract all and veua Zin retaining the 
earnest money sacieoc wrongfully amc in diwregard of the rights of 
the plaintiff, and it seemu a complete anover te the present can- 
tention to say that under ali the circumutances 1¢ wes not incwnbent 
upon the plaintiff te remove the cloud ereated by the recording of 
the contract, especially while the defendants rutained tho enrnest 
money that in equity and good conscience belonged to the plaintiff, 
end it dees not lie in the mouths of the defendante to make the 
complaint invelved in the present contention. Moreever, it would 
appear fros the receré in the chancery suit, that the plaintiff 
made na opposition to a desrées, as soem ao it clearly appeared that 
the complainantsmersiy desired a remeval of the cloud on the 


property. 
The defendants contend that “the chancery decree is an 
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adjudiantion eof all of the iseues raised by plaintiff in his 
deeclarstion, becsusee auch issues might have been adjudicated in 
that suit.” It appeere that after the plaintiff sued the 
defendents in the instemt case, and while the eame was still 
pending, the defendants filed a bill in the Circuit Court ef 
Geok County sgeinet the plaintiff and Samuel ©. Rorvitz, in 
which they alleged that the plaintiff caused to be recorded the 
written contract for the sale of the premises in question and 
that said contract so recorded created a eleud om the title of 
the complainants, and “that om April 28, 1924, the defendant 
‘Bloom entered into a written contract with one Somel S. Horwita, 
also defendant herein, whereby said Bloom agree: te #eli a half 
intereat in anid premises to anid “orwits; that said contract 
between defendants was cnused to be recorded on May 9, 1024, as 
Document 6405583, and thet same aleo erentes a cloud upon your 
orators’ title, altheugh neither of saig defendante have any 
right, title or interest in onid premises,” and the complainants 
prayed “that said two contracts be removed and d eelared of no 
effect ns a cloud upon their title.” ‘The b411 alse alieged that 
*said defendant refused to aceept your oratore’ title and pay 
the amount required under the provicions of anid contract, where= 
upon your oratore retained said earnest money ae liquidated 
damages and for expenses imcurred by reasen of said contract. 
That thereupon said defendant abandoned ali right, title or 
interect in said premises, and hon since commenced an action at 
law for the recovery of hie sarmest money alleging in said action 
that your eraters’ title was defective.” It would appear from 
the recerd before us thst the defendont Horvits was not served 
with summons in the chancery prececdings. The defendant ?sul Bloom 
filed am amewer to the bill and the complainants filed exceptions 


te the same anit the exceptiona were sustsined and a decree we 
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confessg upon the bili wos entered, in which “the contracts 
between comploinants and defendant Bloom recorded ag decument 
Wo. 8367553 and between the defendant Bloom and the dufendont | 
Horvits recorded as document No. 8408585, hereby are both 
declared to be null and void as a liem or cloud against said 
premises or the title thereto or amy right or interest therein.” 
It would seem clear that the claim of the plaintiff in the 
inatant case wos not actually in iesue in the chancery proceed- 
ings, mor was the determination of the merits of the exid clain 
@saential to the judgment in thet ense, amd thersfare, under 
the pleadings in thet case, the contention of res adjudienta is 
mot sustained. (See Shite v. Sherman, 166 Ill. 869, 612; 
Fineman v. Sgldbarg, 329 111. S07, Gil.) "It is alee well 
settlec that when the second avtion between the seme parties 

ia upon e different cleim or demand, the judgment in the prier 
action operates as am exztoppel omly ar to these matters in iscue 
or pointe contreverted upon the dotermimation of which the finding 
or verdict was rendered.” (Public Utilities Come ve Smith, 298 
Til. 151, 161-162.) Sloom, im hie anewer to the bill, admitted 
that he Rad filed the inctemt suit to recever the earnest MONEY» 
and, az we have heretofore anid, the commencement of the present 
proceeding constituted an acquieseence by him in the revciasion 
of the centract by the Handelemans, and as the latter, in the 
chancery case, dic not ask thst the lnw suit be restrained the 
chanceller was werranted in asswaine, under the pleadings, that 
Bloom's claim for a return of the eornest money was not a 
material ieeue in the chaneery procesdings and that both parties 


considered that the merits of tha: eloim showld be determined in 
the law auit. 
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we have patiently and carefully considered the many 
contentions of the defendants and we are eatisfied that none 
of them hes substantial merit. The defendants have for a 
number of years wrongfully retaimed the earnest money that 
in equity and good conecienee belongs te the plaintiff. ‘The 
judgment of the Circuit Court ia o just one amd it shoule 
be and it is affirmed, 

APY TAM, 


Barmes, Ps. Jo, amd Gridley, Je, concur. 










xpi wiak ae “ae 


‘ 
. ‘ ae ni 
saab rel Lary ds r ine sere eo ¥3 


iage Suey Te ashe ica ae, ear 


Wl. ial a eel oe OS Me 
a i, Cae ®. 74 By i * 


5; 
~ 
at 


ss ak Wied laa BS seh 


‘3 7 je tephenaiions 

ii) % rn wie oe ai wa id ‘4 . a Batts edit smc: eee ®. 
i sie eas he Rie RR pA? Ghent s, nek 
Cen ae el 48 Pee ok ee Peete ksh a Ok 





OS Mies eo a vee) yey ad 


iy aah pele ee Ve ee 


ian Bb ded a 4 Pte he, pane : ¢ ‘ 2 oar Me + a si yeaa Lait 


448 + 32399 


2297.4. 64]! 


APPUAL FROM BMUBICIPAL COURT 


8, G, POURNIER, 
Appellee, 


Ve. 
WISWELL RADIO COMPANY, 


a Corporation, 
Appellant. 


OF CHICAGO. 


eae Sc Se et Nae Smet re 


WR. JUSTICE SCARLAN DYLIVERKD THe OPINION OF THR COURT, 


& G, Fournier brought om action in tort in the 
Municipal Court ef Chicage againet VYiewell Radio Company, a 
eorporation, and Arthur &, Akeroyd. Akeroyd was not served with 
® @ameons and hie apeearance war not flie¢, The gare was tried 
pefors the court witheut « fury and after evidence heard tha court 
Touns the defendant Viewell }adlo Company guilty, and assesead the 
plaintiff's daweges at $421, Judgment wae entered on the minding 
and thie appeal foiliowed. 

The plaintift sued te reeever compensation fer damages 
to his sutemobile alleged te have been caused by the careleseness 
ef the defencante in the operation of an automobile porreseed, 
operated and driven by them. In ite affidavit of merits the de. 
fendant Viewell Radio Company danies "that the defendant Wiewell 
Radio Company, s ecrporation, by and through ite sgente, servants 
or representatives, poisesned, operated, comtrolled and dreve a 
certain autasobile at the time and plaee set forth in plaintiff's 
statement of elaim herein, an4d denies that said defendant by and 
throug) ite agents, servants and representatives operate’ the enid 
automobile in manner an? form set forth in plaintiff's etatenent 
of claim,” 

The 4eYendant ralees# a number of contentions in supe 
port of ite cluim that the judgment should be reversed, but we 


deem it neceasary to refer te only one, viz., that the burden of 
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proof was upon the plaintiff to preve that at the time of the acei- 
dent the sutowobile driven by Akeroyd was being used by the latter 
within the ecope of hie sployment, and that the finding of the 
eourt as to thet tseue was not warranted by the evidence, and the 
Jutgment shoul’ therefore be reversed. She plaintiff attempted 

to make out « pring facie case that she automobile that collidea 
with his car was ormed and operated by the defendant at the time 

ef the aceldont, by testifying, over the strenueus objections of 
the defendant, that after the hepeening of the accident the driver 
of the autozeobile, Arthur &. Akeroyd, approached him and atated 
(inter alig) that he worked for the Wiewell Radio Company, that he 
had been out south delivering a package for that eompany and that 
at the time of the secident he was in = hurry te get back downtewn, 
and that he suppese? that the Wiewell Radio people had insurance, 
This wae the only evidence offered by the plaintiff te mppert the 
Sllegation ir the etaterent ef claim that the Yinwell Radie Company 
owned and operated the maavine in question ot the time of the reete 
dent. It is not neceesary to cite sutherities te show that this 
evidence was incompetent. In fact, the plaintiff doen not Alepute 
the contention that 1° wae error te admit the suse. When the plaine 
tiff rested his ease, the court overruled the wotien of the defends 
ant for a finding in ite faver, wt thereupen the defendant, inetead 
of atanting dy ite motion, introduced evidence in lite behalf. The 
pisintif? was therefore entitled to the benefit ef any evidence 
introduced by the defentant that helped to make out his case. 
(Goldie v. Yerner, 181 111. 551, 854.) the plaintirf, apparently, 
eoncedes that when he closed his cave he had net made out a yrigg 
facie cace by competent evidence, but he @laims that 1, C. Yisweli, 
president of the defendant commany, who testified for the defendant, 
adeitted that the defendant owned the automoeblie in question and 


thet Akeroyd was on employes of the aefendant, and that therefore 
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this evidence “raises the legal presumption that when the automobile 
atruck plaintiff's autowobile, it wae being ueed in the course of 
the defendent's business.” Zoward vy, Amerson, 236 111. App. 587, 
Gited by plaintiff, undoubtedly suetaine the plaintiff's poeition. 
The defendent ansrers that this presumption in the present case was 
completely overcome by the evidence of the defendant and that as the 
Plaintiff thereafter fsiled te introduce further evidence on the 
feeue in auestion the defendant was entitled te a verdict, In 
Gsborne vy, Osborne, 325 113, 220, it iw seid: “Preaumptions are 
never indulged in against establiehed foete. They are indulged in 
emiy tc supply the place of fugta. As soon as evidence is produced 
whieh ie contrary to the presumption which arese before the contrary 
proof wae offered the presunption vanishes entirely. (1 Jenes’ Com, 
on Evidence, 75.)" To the same ef! sot ie Sielbeck vy, Grothman, 248 
Til. 435. The deferdant Akeroyd testified fer the defendant company. 
At the time he geve hire evidence he was living in Kerth Carolina and 
Ware mo lenger ap amployee of the defendant company. He testified 
that at the time of the eoliision he was using the automobile solely 
for hie own vleasure and thut he was then bound for the "movies; * 
that he vas not ‘using it et the time of the sceident for business 
Purposes on benalf ef the Viewell Ratio Company. After a careful 
examination of the record «¢ have reached the conclusion thet the 
other facts ord circumstances in the aase corroborate this ewldenece, 

The plaintirf ins ete that the trial court dteregarded 
Akeroyd's evidence as Taige and that therefore the prises fagte ense 
made out by the plaimtilf ~as net overaome by the defendant. It is 
@ wufficient answer to thie contention to suy that it clearly appears 
from the record that the finding of the trial court as te the credi« 
bility of Akeroyd was baced upen the fact that the court assumed 
that the slieged sdmiesions of Akeroyd were competent evidence and 
acted uson it, to the prejudice ef the defendant. 
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Under the pleadings tn this case 1t was neconsary for 
the plaimtify to prove that at the time of the acoident, the automo~ 
bile, 4riven by Akeroyd, wac being used by the Latter within the 
scope of his ewhloywent, and be has failed in thie regard, 

Sinee the case wae tried by the court without a Jury, 

@ Tinding of facta will be entered in thie court and Jjudgeent entered 
here for the ¢efendant, ) 
KREVERGED "ITH A FLAMING OF PACTS, 


Barnes, F, J,, oma Gridley, J., conour, 
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323.39 FPINOING OY FaeTs,. 


Ve find, ag ultimate foetea in the ease, that at the 
time of the accident in question the outomebile of the defendant, 
driven by Akeroyd, wae not being used by the latter, et the time 
and place in question, within the seope of his employment, and that 
the defentant wan mot guilty of the neglicenee sharged in the amended 
atatezent of clain. 
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ABEE DLLSOR, 
Defendant im \rror, 
EXKOR TO SUPHRION COURT, 


CQGOK COUNTY. 


Ve 
BH. aay DuLSon, 
Plaintiff in rror. 
MRe JUSTIGR SCAULAN COLIVORED TRE OFINIGN OF THE COURT. 


The plaimtiff, Anne Deleon, on February 15, 1927, in 
the Superior Court of Cook County, cequred a Judgment by confession 
in the sum of $1630 agninet the defendant, B. Jay Deleon. On 
September 0, 1927, the defendant filed hie special appesrance 
“for the sole purpose of making « motion to vacate the judgment 
heretofore entered in the above entitled couse, and for no other 
purpose whateoever.”" Thereafter the defemiant moved the court 
te set aside the judgment «md to declare the same corem nom judicg 
ané void. Thin writ of orrer follewed the entry of an order over-~ 
ruling this motion. The plaintiff has not filed an appearance 
or # brief in this courte 

The statement of claim alleges that the defendant, on 
July 9, 1926, made and exvccuted a good and eufficiont undertaking 
in writing and delivered the same te the plaintiff, by which he 
promized to pay to the plaintiff the eum of $50 per weok, for and 
during the term of her natural life or until eahe remerriedy; that 
the pleintiff, since the execution and delivery of the under} 
taking, has not remrried, and thet since July 9, 1926, che hae 
_ received from the defendant, em account of the said undorteking, the 
sum of $170, and that there is due the plaimtiff the sum of $1480. 
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The said undertaking iw attached to and made a part of the declaration. 


It reads as follows: 


"This Memorandum “itnesseth That 
Whereas the undersigned HM. Jay Leleon did om the 25th 
day of June, A+ -+ i986, make and enter into a certain 
agreement in writing with Anne Deleon in and by which 
agreement the said H. Jay Delson fer the considerations 
therein more fully set forth covenented and agreed te 
make, execute and deliver to the s»id Anne Lelson a good 
and sufficient undertaking in writing containing the terms, 
covenants and agreements hereinafter set forth. 

Row, Therefore, im consideration of the premises and 
in pursuance of the terme and provisions of the sbeove 
mentioned agrecment dated the 25th day of Jume As So 1926, 
the undersigned, H. Jay Deleon does hereby covenant and 
agree to to the enid Anne Deleon the sum of Fifty 
Dollars ($50.00) per week, commencing with this date, for 
and curing the terms ef her natural life or until she shall 
remarry. 

Sad in the event of the re-marriage of the said Anne 
Delsen, the undersigned, H. Jay Deleon does hereby covenant 
and ee to pay to the snid Anne Seleon the sum of Twenty- 
five ($25.00) Delinrs per week fer eoch week thereafter so 
lemg «e she shall continue te maintain ané suppert Bertram 
Peleon, the eon of the said H. day Deleon and Anne Delson 
or until the esid Bertrom Deleon shall ettaim the age of 
eighteen (18) years. 

And fer the considerations sforesnid, I do hereby 
irrevocably authorise amy stierney of ony court of recerd 
to appear for me in such court in term time or vacation 
&& any time after defoult in the payment of any inetoliment 
when the same falle due uncer this agreement and confess a 
judgeent without precess in favor of the caid Anne Deleon 
for such emount os may then be due and umpaid under the 
terms of this agreemont together with coats and reasonable 
attorney's fees and to waive and release all errors which 
may intervene im any such proceedings and consent te 
immediate execution upon e«id judgment, hereby ratifying 
and confirming all thet my seid attorney may ¢o by virtue 
thereof. Dated - July 9, 1926. 


HR. Jay Deleon (Seal)* 


There was also attached to the declaration an affidavit by the plain~ 


tiff thet she is acquainted with the handwriting of the defenéant, 
He Jay Delsen, amd that the signature of the said underteking and 

power of attormey is the genuine sicneture ef the seid Deleon. The 
Pinintiff did net file am affidavit ef claim with her declarntion. 
The cogmovit admits that there ie due the plaimtirr, imcluding the 


eum of £150 for her ressonable attorney's fees, $1636. There ie no 
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recital in the jucgment oréer thet the court keard any evidence 
before the antry of that order. 

The defemiant contends that the Judgment “as corem non 
dudiee end void, for the resvon thet neither the statute ner the 
common law authorizes a judgment by confescion where the nature 
of the subject matter invelved requires the henring ef evidence 
and a judicial investigation to determine the amount due the plain- 
tiff, if anys thet a person cannot cuthorise smother to confess 
judgment where the amount alleged to be due is uncertain and un- 
liquidated,  ‘fter s eareful consideration ef this contention we 
have reached the conclusion thot it ie meritorious. Im Little ve 
Dyey, 138 Tlie 272, it wos held that a power of attorney for the 
confession of a judgment for the sum due is mot autherised by the 
statute ner xt common law in a case where the awount of the judgment 
is not fixed in the power, and depends upon the hearing ef evidence 
Gehors the obligxtion on which it is based and te which the power 
is attached; thet where a judicial invectigntion and hes ring of 
evidemee other than tha: afforded by the decument iteclf is necessary 
to determine the amount duc by the terme of the document there can be 
me copfeesion of judgment in euch ense. In Fortune v. Bartolomet, 
164 Ill. 1, the court adhered te the rule laid down in Littie ve 
Lyer, supra, and stated that the power to confess judgment for an 
indefinite eum is imvalicd, vat further held that a judgment by con- 
fescion for an secertained smount will net be cet aside though the 
power of ntterney provides aise fer the confession of judgment for 
an unliquidated amount, where the provisions are severable, and judg- 
ment fer only the ascertained amount is confessed. Im ceber v- 
Powerg, 213 Ill. 370, it wee heid that a judgment by confession must 
be for a fixed and definite sum, and not in confession of a fact, 


that can only be established by teetimony outeide of the eritten 
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documents, required ty the statute to be filed in order to enter 
up a judgment by confeesion. (See aleo Brown ve Atwood, 200 Tl. 
Appe 220, 214.) The court, im Seber ve J supra, takes 
eocesion to emphasize the fact thot it ds the settled doctrine of 
this state thet the euthority to confeee a judgment without process 
must be clear ond explicit, and muxt be otrictly pureued. One of 
the onses citec in support of thie doctrime in Little v+ Dyers suprme 

In the instant case the undertaking refers to a certain 
agreement in writing between the plaintiff and the éefondant, dated 
June 25, 1926, and etates that “in pursuance of the terme and 
provisions of the above mentione: agreement the defendant covenants 
and agrees to pay to the plaintiff the eum of $50 per week, ete., 
and it might be necewsary for the court, before a judgment could be 
entered, to ascertain by proof if the terms and conditions of the 
said agreement had been complied with. It is clear that im order te 
determine what emount, if any, the plaintiff was entitled to, it 
would be necessary to heor testimony a: to whether or not she had 
remarried » and if she had remerried, whether or net she had main- 
tained and supperted the von, Bertrem Delsom. The age of the latter 
wae alec a materiel imcuiry. It will be noted that the piaintirr 
obteined a judgment based upon the ssoumption that she was entitled 
te $50 / week, ant it will be further noted that the plaintirr aid 
not file an sffidavit of clain with the declaration. 

We hold that the judgsent of the Superior Court ef Cook 
County, based upon the warrant of «attorney in question, is void, 
and the said judgment is reveraec and the cause is remanded for 
further prececcings not inconsistent with this opinion. 

REVERSED AND REMANDED. 


Barnes, ?. Je, and Gridley, Js, soneure 





‘4 &) 2a eee * ath ee a ce.) eee Tae ere kas Vo 
_ WA ATS y vant Me ee ee 

ee sa i £ baat wh ek are WS) St tae 

aes AE ne } yeaa on mais Roe wt 

HOY | ; ee 

ye cr tem ; 

: 3 

I 














edn OF Toto m1 beLtt od ef odueatn od yd Soatupes 4 oduemyegd i 
eas: COR gooo~ds «v gimpxE ocle oo) iter w aed eh 
amie’ «ataue ators + sede) a! ytsemo ef? (Ae OLE qq 
1 “galctuas defston att ah gh bone Goet ond onde 
eno0e 7g » ook te sagmp out, ® pactans o2 Yibtgniue od aap suatt ‘ idl 
to om -hematug Useltsa a6 tame hay rehotiqns bets teoke nd tas a 
MSRua sEOKl.:¥ aGAERE od ontzdoor old? Yo ¢equue wt Satie endep * aft 
‘tain % 08 #tstor yaiseiiohus wht onap amet ont etd -s. 2K ce 
betad ,iushavies sd? nao Tiisalal: edt mooted gakelty nt em 
bap sattod odd te somos tary mt anda wodogs as voseL 22k 9 | 
atuowores saabay ted sits “sneeoeaye pita bam aveda ost 7 a 0. ab 01 
sate sdsew tog O66 To ava odd vibembat a0 mpe | 





sé binog seayiet « ercled fasoe ori “0% we 
_ bt 2e amok Sle mts ames oat ta bataduiel we keds 
et xobze ak Joust upeto wt 3t dhe bakigeee sped oat ‘étom 5 
: $i ,ot Snigting ane vtesntele anki ll Mu hase sa ons . 
ba ane jon x9 neddode of «4 teond tot toed oF ‘Crsaeogen ed Miaey is 
ahem det ode ton xo secitodw bed reemawe bac vain 38 Bip 
Medtel eft Tonga wT .moskod mind ioe. ameu old Subueg +, one dewlng | 
Wasadale ote deft totem od Litw st esiayal febsodan, a. ole 
bold tias agw gas Sokd sotiqaweas ad¢ BOR baad Sawin Sieh 8 
Ey #0) Tebdatole gd teats boson ngaet day og [fiw ak one ions ie! 

_ stolsntolee® sid attr phate Bo sbyon 22s 9 SRAM 

ow Ye sted colroged oA? te sramport add tad? AfLod oF cohquntia 
qblov ef stohtanny at yersegts Yo tmaenpw eff moqu boead. veep? 

So? Seieumer af gaure ond bam houawves ad Some on), bhas odd ‘. 
spotakge ates dotw deoder ano omt Jest onal benease, FOMREHE oF 

cea GMA GNAARVAH htt 42% peels eis’ 

stuns gob eyelhiv® fmt ook. 4, eaoee, Fr 

















me. 








ri | 249T.A. 641° 


IW THR BATTER OF THE PRTITION 
OF JOSRPH NATEWSEY UNTER THe 
INSOLVENT WEPTORS* ACT. 
BRROR TO COUNTY COURT 





OF COOK COURTY. 


ELEAROK DURINA, 
Respontent-Plaistify in Brrer, 


KR, JUSTICE GCASLAN DELIVERED THES GPIMION GF THE COURT, 


This is a writ ef errer preseeuted by Zleanor Durina 
to reverse an order entered in « proceeding in the County Court 
of Cook County unter the insolvent Debtors 'Act (Candia 'e Ote, 
eh. 72) discharging Joseph Majewski, the petitioner in said pro- 
eeeding. Zlesnmor Purina filed s suit im the Superior Court of 
Cook County againet the petitioner im an action in esas. The 
declaration in said cause originally consistes of five counts 
but the firet, third, fourth an’ firth were ¢4ianissed by the 
Plaintiff end the cause went to trial em the second count alone, 
which allege’, in substance, that on Oetober 6, 19°6, at Chicago, 
Tilinois, the plaintiff, a minor of the age of sixteen years, wae 
on Troy street, a public hishway near Feat 26th street, and’ in 
the exercises of ordinury care for her orn safety, "and the deo 
fendant waa then oh there pessessed of and driving a certain 
automobile upon and along said troy street, as he was approaching 
West 26th etreet, and when danger was imminent, the eaid defendant 
then and there knowingly and wantenly drove eaid automobile upen, 
against ond over the plaintifr, sehereby she was greatiy hurt,* 
ete. The defendant filed a plea of the gemeral issue. There was 
a trial before the court with « jury end o verdict returned find- 
tins the “efendant guilty an@ assessing the plaintiff's danages 
at the sum of $25,050, After fu’pment was entered upon the verdict 


the petitiener failed to say the same and he *ae arrested under « 
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writ of gapiss ad satisfselendum, wieh was ineued at the inetane 
ef the plaintiff in error. Theraupon the vetitioner filed the 
wala petition in the County Court by “hich he asked to be dine 
charged unter section °? of the Inaelvent Debtors’ Aet (Cahill 's 
Bt., gh. 72, oar. 8) on the ground that malice wae not the cist 
ef the action in the ease in the Superior Court. On the hearing 
ef the petition the court hod before it the record of the Superior 
Court conaleting ©: the deceleration, the plea, the orders, the 
verdict of the jury and the judgment emtered thereon, ond upon 
sueh proof made a finding that malice was net the gist of the 
action in sai“ csuse sn¢ entered a Judgment in favor ef the 
petitioner and ordered that he be releaeed and discharged frem 
dmprissmment upon complying with the conditions of the Inaclivent 
Debtors’ Act. 

The plaintiff in error centends that the court erred 
in releasing an‘ discharging the prisoner from imprisonment and 
guatedy, an? the only question te be dagided upon this appeal ie 
whether malice was the giet of the action in the Guperier Court 
in the sense that the eord mealies is used is seetion 2 of the 
Inaclvent Debtors’ Act. 

The wole count im the daelaration charges that “when 
danger was imeinent, the said defendant then and there knowingly 
and wantonly drove said automebile upon, ageinet and over the 
plaintiff,” and the general verdict by the jury is ao finding 
that the defendant was guilty of thie charge. If there are 
several counta in » suit and malice is the giet of only one of 
them, a judgment upon « general verdict is not conclusive that 
there was malice, end the debier, upon petitioning for hie die 
charge from imprisonment, mcy show the verdict was upom counts 
of which malice was not the gist, but if it apnears from the 


Pleadings in the civil suit under whieh an insolvent debtor was 
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imprisoned that malice 16 the gist of the omtire action, the 
Judgment in such case ie conclusive of the question of malice, 
and is reg judicata. (Jernberg v. Mix, 199 113. 264.) In that 
ease the jury returned a verdict similar to the one in question, 
and therefore the sontention of the petitioner that the verdiet 
er the jury must specificeily show that the malice slleged in 

the declaration ic proved is without merit. It is clear that the 
charge contained in thie count would net authorize a verdict fer 
the plaintiff for mere negligenes. The enly real question in the 
oase, in our fudmment, ia, was malice the glet of the action 
gharged in the sinmle count of the declaration? Ye are satiat ted 
that that question must te anawored in the affirmative, (See 


Wilitome, 245 111. app. 842, 546.) In that case, deoised 





by thie branch of the Appeliate Court, a number of autoorities are 
given defining the moaning of tue vord “wantenly,* and 4t ie une 
necesvary for ua te tere repeat what te tuere aald, See alee the 
resent case of Fromm v, Seyiier, idem., 30°, ae9, wherein the 
court helds that wantonness implies wilfulnese. din the instant 
ease the count in suestion charges a tort amounting to an agsesult 
to commit a bedily injury ond the plaintiff could only recever by 
proving that the defeniant, when danger wae frainent, knowingly 
and wantonly drove hie «sutemoebhile agsinet the plaintil’, 

in our Jusgment the County Court erred in ordering 
Majewski released from custody om4 therefore the order of that 
equrt ie reversed and the ecauee ie remanded with 4ireetions that 
he be returned te the eustedy of the sheriff, 

REVERSED AND REMANDED WITH DIRECTIONS. 


Barnes, ?. J., md Gridley, 7., caneur. 
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PEOPLE OF TH? STATE OF ILLINOIS, ) 
ex rel. SARAH TEPPER, 

Defendant in ¥rror, 
RRRON TO MUBICIPAL COURT 

¥%. 
| OF CHICAGO, 

JACK TLPPER, 
Miaintiff in Srror. ) 


MA, JUSTIGS BCAKLAW DELIVERED THA OPTAIGH OF THE COURT, 


An information was filed in the Munieipsl Court of 
Chicage by theriGtate's Attorney of Geek Gounty against Jack Tesper, 
plaintiff in error, charging that he hed unlawfully, wilfully and 
without reasonable cause negieoted and refused to provide fer the 
support and maintenanes of his lewful wife, Sarah Tepper, she being 
then ond there in destitute and necessiteus cirousstances. the 
plaintiff mtered a pice ef net guilty and elected te waive « trial 
by jury, and the cauee was autmitted te the court. After evidence 
hear’ the trial court feund the defendant guilty and entered a Judge 
went "that the 4efendant pey te the clerk cf the court for the use 
ef the wife the mum ef ten dollars en Saturday of each week for a 
year, firet payment December 24, 1927." The defendant hae prosecuted 
this writ of error. 

The defendant raises several contentions, but they si 
amount to this, that the State failed te prove its ease beyond a 
reasonable doubt. A reviewing court will not reverse 4 judgment of 
conviction on the ground that the evidence ia insufficient te convie 
unless the verdict is palpably contrary to the weight of the evidence 
(People v. Sustbeum, 3°6 111. 818, 527.) The finding of a court ae t 
the feete in a cane, whare it ie tried without a jury, is entitled t 
the seme weight ae the verdict of a jury. The People made out a cls 


prima focie case againet the defendant and the trial court saw and 
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heard the witnesses and had & much better opportunity than we te 


pase upén their eredibiliity and the weight that should be atiached 


$0 thelr testimony, After a careful consideration of the entire 


evidence, we are eatiefied that we would not be juetified in holding 
that the finding of the trial court was not warranted under all the 
faete and circumstances in evidence, the fellewing facte are not 
controverted: ‘The defendant, twenty-four years old, married the 
prosecuting witness, aged forty years, Lived at ner some for about 
two monthe, end in that time obtained from her practically all the 
gavinge ene had in a tank. Then cama the seperation wd4@ the de- 
fentant haa since refueed to contribute anything ts the aupnoert 
ef his wife, although ne hae an income of agpreximately $17 per 
month that he earns selely through the use of a taxigah that he 
purchase’ with money that he ebteined from hie vite. Ne now seeke - 
te reverse an order that he pay Bie wife fer one year a moderate 
gum per *eek. When the scutreverted fucts in the esee are conside 
ered im the iight of the uncentreverted facts, no other eonclusion 
Can Toascnably be reached than that the defendant ie guilty of the 
offences charged. 

The judgment of the Zunicipsi Gourt of Chicago is 
affirmed. 

AVYIRMED, 


Barnes, P. J., and Gridley, J., coneur. 
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BUNT BHOTHERS PACKING 00., 


Appellee, 
APPEAL FROM 


vO. MENIOIPAL QOTRT 

BAR UDELOVISH, doing buginese ae wilh ri.gW 
Standard Grocery %W., 
Appellent, 
Opinion filed June 20, 1928 

UR. VUNTION HOLOOH DELIVERED THK OFERION OF 
THE COURT. 

thie ie oan appeal by defendant from o judgment 
rendered sgninst bim on a verdict of the jury for (1132.11. 


The oause vas tried upon the third amended eta te- 
ment ef claim, whieh inter glia sete forth that on June 
10, 1920, the partier entered inte « gontract by *hick 
defendant purchased from plaintiff 890 doren first size 
etandard grade perches, 200 dozen 8) eine ehoige grede 
peaches and 100 dowen 2) size choiee grade peaches; that 
on August 12, 1020, 7% oases of the firet sire peeches were 
shipped to and secepted by and paid for by the defendant; 
that on Auguet 25, 1929, defendant requested plaintiff te 
hold the balence of the contract for December 1920 delivery; 
that plaintiff at #11 timece wre willing and ready to deliver 
the peaches to defendant, and did on December 39, 1920 
draw its draft on defendant fer 83249,37, the balance thon 
@ue for the remainder of the order, which defendant refused 
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to pay; that plaintiff sold the fruit in the open warket 

at Sen Francisco, California, at the then market price, 

which was $1132.11 leas then the contract price, and which 
wee the axount of damages whioh plaintiff euffered by defend- 
ant's refusal to carry out hie contract. Oefendant by hie 
affidavit of merits admits the contrect, the reosipt of 

and the poywent for the 75 cases of peaches thereunder, but 
denies that he requested plaintiff to hold the balance of the 
contract for December 1920 delivery, and denies thet plaintiff 
wae ot #1] times and within ® reasonable time after the exe- 
oution of said contract willing and able to deliver the ¢ 
pesches set forth in the contract, ond denies that the peaches 
were ever tendered to him or ever shipped from Gan Francisco, 
and denies thet plsintiff eustained the damages claimed, 


The dispute between the parties is confined as to 
whether defendant requested plaintiff to bold the balance of 
the peaches for December 1926 delivery. The wurden of de~ 
fendent's contention iw that he mever requested plaintiff 
te hold any pert of the merchandise deseribed in the cone 
tract. It ie in evidemce that defendant teld plaintiff that 
he could not take the belence of the pesohes, nor pay for 
them; thet he did not want them shipped and thet he had 
asked for cancellation of the balance of the order. It 
ie patent thet defendant was Liable under “is contract, 
which he did not dispute, to take the pesches. Tre prise 
wee fixed by the contract, and the proper element of damages 


whe 







Sestuen ange edt ab twtt edt tion Vttaiate ade tveq of iN OM 
veoing todtxan usdt edt $4 \tbavoRhted yoontensr® aol 0 na 
fakin haw ects tocriaoo edt and? anol L£.RELL% oan doldw ‘na 2. 
<tshes a veerion Tanepate st mien 0 bares oS 
etd qe Aeahaakes toszenoo att tub qrus of Lauter atta 
Re Pekouen malt ,Posutaes 7 atinhs we tum to sivedttya santa 
tod pwebnww sects anrdasoq Yo een af ode dt saeeryog ast z hae a4 
Sit to somniad as? bLoo of Yiktulake hedampex obipadle eoknod vit ee 
VdAkALG fast eatawd how JweHVitoh GSR wedanees Tor seertA—D | ee 
| “000 pts Thy owls ahyagnnaes & wgitiw bee ome tin ta aoe by 
ee ot cevkted of ofde ona gakilin tomas bine Yo att |” 
eodveeq ett tei) eodmmh hao ,feersaco edt of dexet Sow nedemeq 
eowtgner’ ant coh haquade Tews xo'ald of Doraband nove orem 
-bomteio seytend oct hombetow Vettatale sade eokned Bam 





an Demsraoc eh vodsrag aut somnted seuqeth vet 
be iaeled ude: bien ot NURtRiady Retenupin, tashevtel welnete 
“oh 20 noted eal .YIOVsLoh ORAL todwago? vet sedeteg ode 
Widmiots bormeypes TeveER ad Feds ad modtnedane wt dembaNy 
ana ois ne hovknoeh eathandores silt to remy qad Bikoet Ot 
fadd Wideioty oLat Sasraoted sons epmehive ak vi OT Pome 
_ ROR Ye Kom ywadbog adit To wOmMeed Gad eka Pow bined AH 
bel Od tact bap hoqqtse soekt teow Pow dA om Pode pede 
tr sitabxe adh te ooatied act te su btat lena @ not Redes 
stQerinee ht tehm ehtoet saw dethasted aed teodaq et 
ROR eT he aeg NM wR OF YOR MOA? tom EO OM dbttw 

negeeah te fivmate womeny odd hes doers sit yo hontt aew 





hm 


was the difference between the contract price and the 
market price at the time of the exle. There wae teati-~ 
mony by depowition teken of ritnesses at fan Francieoe 

as to the maxvket value of the peaches at the time of 
their sole, add the ericeneae whowed that there wae a fall 
in the sarket price of about 60% of the contract price. 
whether the conversations between the parties regarding 
the delivery of the peaches tver took place ia lomaterial. 
sefendent wae bound by his eontreet. This is one of the 
numerous cases which ‘generslly arises where there te #- 
gherp decline in the market price of e sentraoted coumodi ty. 


ghe Gdueation of the market price of the peaches 
at the tine of their sale in San Frenchece was one of fact 
for the jury, snd an examinetion of ell the evidence Leads 
ue to the conclusion that each evidence saply supports the 
verdiot and judgwent. 


sefendant vontends that there is & varienee be~ 
tween the statement of oleim end evidenee., There Le no 
merit in thie contention. The action is what the evidence 
wakes it under the Hunieipel Court set, and we find no 
variance between the etatencrt of glaim and the evidener 
admitted in support of it. Donshue y. sheeling Hold & 
Fay. Go.» 206 TL. Apr 301. 


‘he statement of claim in the record wae suffie- 
dent to fully inform the defendant of the nature of the 


cleim. Sher y. Bebineon, ©95 Thi. 181. 
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it is contended that it wee error to edmit con- 
versations between the parties. Admiesions of defendant 
were of a subetantive charseter ond admissible under the 
rules of evidence. Grays Harbor Chemigal go. ¥ furndull- 
doice Lbr. ge. 165 11k. App. 231, The letter admitted in 
evidence wee written by the brokers of the defendant, 
through whom the contract was made. if there me an atteapt 
to make a compromise settlement which wae not carried out 
by the parties, thet fact would not affect the righte of 
the parties to the contract. Holly ¥. EBSEp. 45 Ibid. 372. 


we fend no error in the inetructions couplained 
of, They were pertinent in informing the jory of the law 
applicable to the facte in proof. 


The ewidence as to the sarket value of the 
peaches at San Francieco wae sufficient to establish the 
market price, which market priee wae the beeis of the jury's 


assesement of dameges. 


Finding no reversible error in the record, the 
judgment of the #unicipel Court is affirmed. 
APFIRMED,. 


TAYLOR, Pod. AND BILGOK, J. Tonour. 
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BATES A, CLARKE, 
kppellant, ' APPEAL FROM 
Ve 


ILLINOIS COMMERCIAL wRHTS 
ASSOCIATION, a oorporation, 


WUNICIPAL COURT 


OF GHIGAGO, 
Appellee, 


Opinion filed June 20, 1928, 


nae he 


uR »)) SuBTT CE ROLDOM delivered the opinion of the 


‘This is an appeal from « judgment of nil capiat 
and for costs, 


Plaintiff? held an secident insurance policy of 
defendant. It seemea that plaintiff returned to hie home one 
night with = cold in his neck end face; in an sttempt to 
alleviate the pain plaintiff placed o hot water bottle against 
hie faee and neck and laid down; the het rater bottle was 
wrapped; plaintiff fell asleep and he awoke to find the skin 
of his face and neck blistered and burned where the hot water 
bottle had lein ageinst it, 


The trial was before the court by agreement and 
the whole controversy ig encompaesed eithin an interprete- 
tien ef that provieion of the policy in suit which reada: 


* Whenever any policy holder of this Association 
in good atanding ehell, through externel, violent and 
accidental w¢ans, end independently of 211 other cnuses, 

receive bedily injuries which shall, independently of 
ali other causes, immediately, wholly and continuously 
disable him from doing work of any kind or traneecting 
any business, he shall be paid on exch policy of 
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ineuranece in good etanding and in full forces, ete.” 


There is no controversy on the facts. For 2 week 
after the accident recited above plaintiff opntinued about 
‘bis ueval affeire and business. Por approximately a week 
plaintiff continued his ucuel duties after the accident to 
his face end neck, Plaintiff testified "I wae on the road 
then ebout « week”. Hie wife testified * he worked that 
week", and Fred 6. Glaxke, hie son, testified thet his father 
* gontimed to work during that week and on the following 
Sunday he went to bed, * 


Under the terms of the policy in order to entitle 
plaintiff to recover, be sust auffer imeediete digsbllity 
following the secidental injury. 


Defendant quotes and relies upon two cases, Pre~ 
ferred Masonic yut. Agel. Asan, of America v. Jones, 60 Ili. 


App. 106, and Fred genne v. tL Cosuelty Qe. 167 
ibid. 41%. The Guestioneinvelved in those two onees vere 





in all respecte similer to the cuvestionsinvolved in the 
case at bar. 


In the Jones cece the provision construed was an 
indemnity * against lose of time not exceeding 52 gonsecu- 
tive weeks resulting from bodily injuries inowrred ***** 
which chsll independent of s11 other couses immediately, 
wholly and continously disable him from tranesoting sny and 
every kind of business pertaining to bis ocewpation as above 
stated." The Jones esse supra is subetantislly on ell fours 
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with the osse at bar. in that case the insured continued 
to perform his duties ae ealeaman for a epace of five days 
after the injury. The eourt in ite opinion said: 


* It ie plain thet the parties intended te limit 
those covered by it te « elees identified and distin- 
guished by the menne, causing and the effectea follow 
ing them ae therein described, The latter are so de- 
scribed by the verb ‘disable! cualified by the adverb- 
fal phrase ‘independent of 211 other causes! and the 
adverbs ‘immediately’, ‘eholly,' and ‘eontinucusly, ' 
These are all teres of eseential description and if 
they respectively indioste different but consistent 
characteristics of the thing described, they are alike 
material, and each is ao much so that no liberality 
of construction in favor of the insured will warrant 
the court in disregarding ¢ither. U,& ident 
eater eran 1 43 Appellate, e ne de~ 
elaration to be nuet therefore aver thet the 
plaintiff wae not only whelly and continucusly dis- 
abled by the means slleged independent of all other 
causes but sleo ‘immediately’ so diszbled, whatever 
that any sean, unless it ie inoluded in the phrese 
‘independent of 211 other causes,’ What it does mean 
ag here used end consequently whether it ie so ine 
eluded ic the cueetion now presented for deterginae 
tion. According te standard lexicographers and the 
common underetanding it has tut two meanings - one, 
inédiceting the relation of cause and effect ae direct 
and proximate, and the other, the absence of time be- 
tween two events. Thue bebster defines it generally 
as ‘in en immediate aanner.' Hie third definition of 
Simmediete’ is * acting with nothing interpoeed or 
between or without the intervention of another object 
&e & couse, means, medium or conditien; producing ite 
effect by direct cgency.' And henes, more specifically 
Gefines the adverb as * without interwention of any- 
thing, proximstely, directly - oppeced to aedintely,? 
which is in eubsetence identiosl with the idea convey- 
ed by the adverbicl chrase quoted. For a cause which 
produces ite effect ‘independent of 211 other czuses’ 
produces it by direct agency or proximtely. If then 
the term ‘immediately’ eae used in that cenee or hed 
no other meaning, or none ae reesonably sppliceble te 
this esse it might be disregarded as superflucus. But 
it has another, cuite as commonly understood snd used 
which Webster states ee ‘without interval of time; 
without delay; instantly.* %o alee aceording te 
¥oe St ve ree 42 Til. Page 165. To 
eeer rt any attest whatever bees then in either sense 
without disregarding the phrase which is its equive- 
lent in the former, it must be held to have been used 
in the intter, ‘¢ need to entertein no doubt ehet 
the disability elleged was caused directly end epproxe 
imately because exolusively, by the injury, in order 
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to hold oe watter of law that if there wae ean inter- 
wal of five deys between thea it #28 not caused with- 
out intervel of time, without delay or instantly.* 


&nd in deeiding the contention of plaintiff the 
court in the cree supre continued: 


‘attention is aalled te oases in which the term 
has been construed to mean within a rensonable or 
prectionble tise. From the 4m. & Eng. mnoy. of law, 
Yolk. Ik, Page 921, (Note 2) ie ehted the remark 
that ° the word* immediately" although in strictness 
it excludes «11 sean times, yet to make good the deeds 
and intents of perties it shell be construed such con- 
venient time se ie ressenably reculred for doing the 
thing.’ These are helieved te be onses in which some-~ 
pe 4 ia to be dene by voluntary bumen ageney end ine 
stant compliance is necessarily impossible or eo tae 
ee ae to forbid the supposition that 1+ was 
tended, # illustrated by the provigion in fire in- 
surance policies recviring the insured to give im- 
mediate notice of hie lose and the like chere some 
interval of time ie necessary to prepare it. is there 
any reseon for a like construction here? There was 
no deed or intent of aprellee to be sade a He had 
nothing te do or intend in the premises. @ egreenent 
contemplated him ae entirely passive, It was not ade 
hia part, in any notive or voluntary sense to become 
Gigabled, fie was to be made so without regurd to his 
will by external, viclent snd accidental means, if 
not thereby made se immediately - whether by reason 
of hie strength, pluck, nerve or anything elee, though 
another, lees oe might have been =~ his case ic not 
within the agreement. * 





in Genngs v. Gontin i Ges L_ OO. 8upra, the | 
pericd which intervened between the injury and the disebility 
was two deys. it was there beld, se in the Jones ceee, that 
it could not be said that the assured suffered iemediate die- 
ability. 


Plaintiff cites esses in states foreign te Illinsis 
whigh hold te the contrary construction, but the Appellate 
Gourt cases here cited ore eppealing to us ae stating a core 


rect interpretetion conetrving the lengunge of the policy, 
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and in the absence of any direct decision of the Suprene 
Gourt of this «tate to the contrary we follow the opinions 
eited in this court. 


While in the oases gupra the opinions of this 
court dwell upon the graamticonl construction of the limite 
ation words used in the polloy, we see no reason for doubte 
ing the application of the word immediately as used in the 
policy in the instant case ae meaning at once without any in- 
terreguun of time, That ie ite plain and natural meaking 
governing the conduct of pleintiff in making and maintaining | 
hie glaim under the policy in auite it is our duty to enforce 
the contract of the parties socording to the terme agreed 
upon by them ae appears frem the lengusge ueed in the contract 
to express such neaning,. 


‘The judguent ef the Municipal Gourt is without 
error end it ia therefore eaffiraed, 


SPF TAR ED, 


ISSENTS 
TAYLOR, PoJe,/AND WILSON, J, GONCURS, 












MOBY RN 


ccs he Unbatinedh Gated. oon ‘te entabandas and is 
Rneteige odd wed le ox yHonned anf OF State wade Yo gxw0D 




















2491.A.642° 


32547 


LEONARD AUSLANDER, 


Appellee, __ APPEAL FROM 
vs. WORIGIPAL gout 
FILLER, WILSON & WeCLELLAND, OF @HIeAgO 


& Gorporation, 
Appel lant. 


Opinion filed June 20, 1928, 


wR, )JUB TT CE HOLDOM delivered the opinion of the 


Al) the queetione in this record before us for 
review arise fipon the pleadings. There wae a judgment in 
favor of plaintiff and against defendant for $693.02, from 
which defendent prosteutes this appeal. 


On Septenber 22, 1927, plaintiff filed his lain 
arising on « trangaction between the parties in livestock, 
The plaintiff on July 14, 1927, shipped some livestock to 
plaintiff, the agreed value of whion wae alleged to be 
£1,648.58, upon which defendant paid $955.56, leaving a bal- 
ance due of 8697.02. To thie claim defendant interposed an 
affidavit of merite wade by one L. Petter ae egent of defend- 
ant, in which he awore that defendant head 2 good defense to 
the whole of pleintiff's dewand, and the affiant for the de- 


 fendant in such effidavit denies that there was due plaintiff 


8693.02, or any other amount claimed by pleintiff's statement 
of claim; admits the shipment eas asde July 14, 1937, and 
that the stetement of claim correctly states the amount re- 


etived for the shipment end the amount trenemitted te plsein- 
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tiff, and then avere that plaintiff ia indebted te defend- 
ant in the sum of $625.02. on account of one promissory 

note given under date of Oetober 19, 1922 with interest at 

7% for the principsl sum of 9519.84, and thet sxid note is 
due and owing from plaintiff to defendant, which paaintiff 
has egreed to pay, and *that the said amount is justly ue 
the defendant and thet the defendant retained sexe out of 
moneys which hes cone te ite hande from the plaintiff herein.* 


Defendant filed a set-off dated September 26, 1926, 
in which the deponent |. Petter swears that he is the agent of 
defendant, has knowledge, ete. of the facte, and that *he 
verily believes thet e244 defendant's set-off is a good de~ 
fense to this uit, upon the serits, to the whole of the 
Plaintiff's demand,” and then stetes that the set-off is as 
follows; For $697.02 due and owing for moneys advanced te 
the pleintiff on Setober 19, 1927, for the princisal gum of 
£618.84, with interest at 7% from that date pursuant to a 
note given by plaintiff to defendant in the following words 
and figures, and the note is sigped Louis Auslander and not 
Leonard Auslonder, the pleintiff, 


On motion of plaintiff Gefendent's affidavit of 
merits and set-off wee atricken from the files, and defend~ 
and defaulted for vant of «en avvidevit of merits end « judg~ 
ment entered on that date for 9697.92 ngninet defendant, 
with costs, from which judgeent defendant prayed an appeal 


to this court but never perfected that appeal, 
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On October #7, 1ve7, defendant moved to set eaide 
the judgment of Cotober 7, 1927, and in support of his mo- 
tion proffered an affidavit effering te file an amended 
affidavit of merits and amended set-off, and the court after 
hearing the arguments of the respective counsel denied that 
motion, on the ground that the affidevit did not state « 
meritorious defense and that the set-off wae not between 
the parties. Thereupon defendant withdrew the affidevit 
of nerite and set-off. On October 26, 1927, defendant 
apoin moved to eet aside the judgment and tendered an affi-e 
davit of merite, which set forth that the plaintiff wae the 
son and agent ef on¢ Louie Avelender; that eaid Lovis Aus- 
lender owed the defendant ®€93.02 on a certain judgment 
note, and that the shipment made by plaintiff really belonged 
to Lovie Auslender, and defendant included a further amended 
set-off claiming against pleintiff on aecount of the execu- 
tion and delivery te defendent of a note by Louis Avelander, 
the father of plaintiff, whieh wetion the court overruled, 
and denied defendant leave to file the last mentioned affi- 
4evit of merits ané set-off, from ebich order defendant 
prayed and perfected the aprenl now before the court. 


it is further set forth in the bill of except- 
jone that from ond after September 23, 1927, there was in 
foroe in the Henicipal court of Ghiesco certein rules, duly 
authorised on the leet mentioned date, Rule 20 being as 
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"te demurrer shell be allowed, but the court 
may, on motion, order any oe to be stricken 
out on the ground thet it is insufficient in lew 
er does not comply with the rule of this court, 
er the court may order a wore apecifiec or amended 
ener | to be filed. 


it appeare that the party filing o plead- 
ing is relying on ® csuse of action or defense that 
isn clearly unfounded in les, the court way order 
the eeme stricken out end the action to be dis- 
micsed or _— to be é@ntered accordingly ae 
any be just.” 

The trial judge acted wder authority of Rule 20, 
aforesaid, allowed the motion and struck the affidavit of 
defense and set-off frow the files. The court had no eltern- 
ative, but to allow the motion, for it is patent thet the 
note of Louis Auslander alleged te be the father of the plein- 
tiff, was not by any effidevit of nerite shorn to be proper 
to be set off sgeinst the claim of plaintiff. This seeas te 


be too simple for further discuesion. 


Thie appeal does not involve the judgnent of 
Setober 7, 1937, bet the order of Getober 28, 1927, denying 
defendant's motion te vacate the judgment of October 7, 1837. 
It ie contended for defendant thet in denying that motion the 
trial court ebused ite discretionary power, It wee & matter 
for the trial judge to pass upon the question whether euffio- 
dent reeson had been shown thy that judgment should be set 
aside, An affidevit alleging the indebtedness of « atranger to 
the tuit as s set-off wae no defense, The section of the 
trial judge rill not be disturbed on review unless it is 
clear that the trie] court abured ite diseretion in denying 
the motion to vseate the judgzent. Admitting the truth of 
the etstements regerding the set-off resting in the note of 
& stranger to the suit, it is pstent thet no legal defense 
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wae stated in such affidavit, There wee no avernent in 
the sffidavit, upon which the motion wae based, setting 
forth any reason rhy the defense then sought to be inter~ 
posed wae not interposed before the judgment was entered, 
Brunswick y. O'Donnell, 101 111. App. 533; Opperman y. 
Gopway, 117 ibid. 824, 


The action of the trial court was challenged 
for ite refusel to set aside default judgments and in the 
foregoing cases it was held that the court would not ine 
terfere unlese it appesred from the record that in refusing 
to veeste the judgment the trial court abused hia judicial 
discretion, Those ohses Gre eGually applicsble to the 
facts in the resord before us. 


For the foregoing reasons the order of Cetober 
28, 1927, denying defendant's motion to set aside the judge 
ment of October 7, 1927, being without error, ie affirmed, 


AYF IRWED, 


TAYLOR, Prd, and ILS0R, J., ONO. 
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MIKE RIMARICH, 
Appellee, SPPEAL FROM 
VBe 
MURZTOIPAL QOUsT 
JACK MILLER, 
Appellant. ) OF CHIOAGO. 


Opinion filed June 30, 1928. 


WR. JUSTICE HOLMOM DFLIVERRD THE OPINION OF THE 
GOURT. 


fhie action was brought by plaintiff agsinst defend~ 
ant on © Glaim that he loaned the defendant the sum of $470.00 
in installments; on january 20, 1926 he loaned him 7100.90, on 
March 10, 1925 £100.00, on May 16, 1925 $50.00, on June 21,1925 
$50.00, on duly 28, 1925 $26.00, on February 24, 1926 $190.00, 
on Maroh 15, 1926 $35.00, end on April 10, 1936 $5.00, In the 
month of June, 1926, defendant paid §70,00 on account, thus 
leaving & balance of $400.09. 


‘Defendant denied the loans and put in « counter-olaim 
for $498.00 fer the use of his automobile. 


There was « hearing before the court without a jury 
with » finding in favor of plaintiff for the sum of $400.00, 
and a judgnent on that finding. befendant argues for reversal 
that the finding and judgment ore against the weight of the 
evidence, 


It seems that the parties to thie suit are cousins 
and that defendant and bis plaintiff cousin often times went 
riding in the automobile of defendent, both of then being 
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single and esch being sccompanied by & young woman, 


We have read all the evidence and conclude with the 
trial judge thet the pleintiff maintained his theory of the 
ease that he loaned st the various times above stated te the 
defendant the sum of $470.00, and that defendant paid on se- 
count thereof the sum of &70.00, leaving the amount of the 
finding and judgsent still due at the time ef the trial. The 
counter-claim of the defendant he failed te prove. He did not 
claim there was 5 contract or agreement on the pert of his 
plaintiff cousin to pay fore for riding with him in his aute- 
modile at any of the times in question and no attempt was ade 
to prove that would be « reasonable fare for guoh rides. It 
is patent thet they were cousins and that they were out in 
defendant's autemobile riding with their respective women 
friende for pleasure. At the tine the money was loaned the 
defendant ese out of work, and the learned trial judge may heve — 
concluded that eas the reason for hig need for borrowing money 


from the plaintiff. 


We cannot ssy thet the finding is egainet the pre- 
ponderence of the evidence, On the contrary, o8 it sppears in 
the record, we are in aecoré with the trial judge in finding 
that from the preponderance of the evidence the plaintiff main- 
tained his cause of action. The defence seemed to lack both 
merits end sincerity, snd none of the elemente of counter-olaim 
were proven by competent evidence. fhe trial judge esr the 
witnessens end thereby wes able to judge of thetr credibility 
and te give credit accordingly. 
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We see no reason for disturbing his conelusions 
and findinge ond therefore the judgment of the Municipal 
Gourt is affirmed. 


AFFIRMED, 


TAYLOR , ?.J., AKD WILGOR, J.,0ORGUR, 
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S. E. BASINSET, 


WBe 


Appellee, 


JULIUS BILIGIEKO, 


hye wo» “a 


Appéliant. 


the cpurt. 


; APPEAL FROM 
MURIGIPAL COURT 
OF CHIGAGO. 


Opinion filed June 20, 1928, 


MR, ) JUSTICE HOLDOM delivered the opinion of 


fhie is an appeal by defendant from a judgnent 


rendered agninet him in favor of plaintiff on the verdict 


of « jury for the sum of One Thousané hollare. 


Plaintiff claime the emount of the judgrent was 


a resl estate commission carned by him in precuring one 
Joseph Zube te purchase defendant's property at 2419 West 


Marquette Road, Chicago. 


fhe transaction was arranged by 


® aslesman of plaintiff, Edmund Witkowski. While defendant 


denies in his affidevit of merits the making of the contract, 


the preponderance of the evidence dezonstrates that Edmund 
Witkowski, the eslesmen of the pleintiff, wae authorized by 


defendaht to procure a purchseer for the above described 


real estate for the cum ef $25,900; that be agreed to pay 


the usual broker's commission if he did find « purgheser, 


which commission emounte to $1,000. It is in evidence that 
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defendant and his wife executed a warranty deed to Joseph 
gube and Mary Zube, hie wife, dated the 17th day of July, 
1925, in whieh the property known ae No. 2419 Heat Mare 
quette Road, was by ite legnl description conveyed. 


The evidenes is conflicting, but from a careful 
examination of the evidenoe in the record we think the 
jury might properly find thet the eule wos negotiated by 
Witkowski, the salesman of the plaintiff, and thet he was 
authorised se to do by defendant, und thet defendant agreed 
‘to pay the commission ae stated. The court overruled de- 
fendant'e motion for a new trial and in so doing gave his 


judiciel concurrence to the jury's verdict. 


befendant argues for reversal that the verdict is 
contrary to the weight ef the evidence, - in this we cannot 
ooncur, - and &iso thst the evidence shows thet one J. lemon, 
& real estate broker, negotiated the sale. In thie conten- 


tion we are wneble te concur. 


Defendant likewise complaine of certain instrue- 
tions which the ccurt geve to the jury. A careful examin- 
ation of these instructions Leads us to the conclusion thet 
they stated the law applicable to the facts shorn by the 


proofs. 


ae find no error in the record warranting 2 re~- 
versal of the judgment of the Municipsl Court, and it ie 


therefore sffirmed. 
AFFIRVED 
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WILL LIGHTN1IRG, ' 
Defendant in Error, ; a 
| ERROR 
ve. i 
BUNIGIFAL COURT 
JOSEPH LABODA, *liae Frank Labods | pele" 
oad. 
) 


at and AGHIEZSKA LABODA, 
4 | | plaintiffe in Brror. 
eZ yi eis ah Opinion filed June 20, 1928. 
wal am = 
BR. VSSSESERG. JUDTICE TAYLOR delivered the opinion 


a 
Z: ef the esurt. 

On Way 23, 1985, #111 Lightning, the plaintiff, 
began = suit ef trespess on the const, in the Senicipal Court, 
egeinet Joseph Labode and Agnieske Labode, the defendants, 
Cleining that he had evffered damages to the extent of 
#2600.00, es the result of certain pisrepresenteationa and 
mizconduot of the defendants. There was ® tril vefore the 
court, vith a jury, md 2 judgnent in faver of the plaintiff, 
ent against the a@efendente, in the sum of $2600.00. The 
matter comes before us for review upon 2 writ of error sued 


out by the defendent, Agniesks Labods. 


qhe plaintiff alleged in his statenent cf cisia 
thet on dune 1, 1924, he paid to the defendante #2109.06, for 
SS the purchase of certain real estate knorn ae 840 Sedgewick 
street, Chicago; that they geve bim shet he wes led to pelieve 
was & Welid reesipt for that sum, although it wae not signed; 


thet he received nothing of value for the sum 50 paid; thet 
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the defendents osused him to be disposseesed from the premises 
at greet expense, incsenvenience ond suffering; thet, in re- 
gurd to the transection and the alleged sale, they knowingly 
made sisrepresentstione to him, upom whieh he relied, end 
that they did so rith intent to defraud him, and thet as @ 
result be wee defreuded, 


fhe defendants filed an affidavit of merits, snd 
denied practically 211 the materiel ellegations of the plsin- 
tiff's statexent of claim, denying, among other things, that 
the pleintiff paid to thes, or either of then, the sum of 
$2100.06, or *ny other sum ehatsoever, to apoly on the pur- 
chege of the eremises in question. Further, they 2lleged 
that the plaintiff eas © tenant in the basement flet of the 
premises situated et 840 Sedgrick street; thet he meved inte 
the premises on or sbout April 1, 1924; that he peid to 
Joseph Laboda, es agent, the sum of $30.00 forthe rent for 
the eonth of April, for the basesent flat; thet be collested 
certain of the rents from the other tenants in the prenises 
without authority from the orners thereof; that thereafter 
forcible entry and detciner proceedings sere instituted agninst 
the pleintiff and certein other tenants, resulting in favor 
of the plaintiff in those cases. 


fhe evidence introduced sy the plaintiff tended te 
show that from April te duly, 1924, he lived in the basement 
flat at 840 Sedgwick Street; that he rented the premises from 
Frank Labods, for $20.00 per month; that during the sonth of 


asetwere $¢f wort besesesoqelb ed of mid beevan atachasteb edt 
-o¢ ai ,fact ygaizettwe Sane seasiaevaceal ,Saneqzs tseTtg #4 
_lpetvond yodd ,efee begelis edt bas moiseseasts edi of brag 
bao ,bokfet ed duide soqy .gid of ancltstaceetqetsia shen 

s os ted? bax yeid bearted oF faetat Atle oa Sih yod? tad? 
bebvarted sav 3d ?ivest 


bres athuen te tivetttts as befit efaabaeteb edt 

~niela e€¢ to ewotteamelic faitetam off Ife ylleoitoatq beiaed 
feds ,wants? «edte geome .guiyaed ,stalo to sacmetsta at TTiz 
te awe ede wed? Yo wodtie to ,wed? of Sisq Tiliaisle eds 
~tug ed¢ ac yloqs o¢ ,teveceieds sve isd30 yes to ,.09.0018) 
begelie yed? ,tedteet .oolieenp al esaissts of3 te seer 
ae? t¢ deft tnemansd edt ai taemet s aew Tiitateiq od? tad? 
Ovai bevee of fade psoette doivghes 038 te bstdautie sosinetg 
(Oo leq ed fads (SEL I fizgA tuods 10 m0 eesiaeta ed? 

tet feet odd tot 00,088 to awe off .taoge as ,ebodal desest 
bagostiec od tedt yoalt ¢asnsecd odf tot ,fixqa Yo deaow edt 
eecinerg sdf mi ofaane? tedte od¢ sort etaet odt to alatzeo 
settesteds tads jteeredt eteawe ed? wott yWirodtus tuodt in : 
teniags Sesutitent stow sgatbessotq rentstsh bas yrtae eldiowet 
towst at guidions: yetaanet rede atetseo bas Yittatela eaf : 
os9an0 seod? af Thitaiaiq edt Ye 7 





aan Pret * 
ee a es? sek 


ot bebmet Ititalele es? ys beowbettal soashive od? 

swoemead ef? af hewkit od ,A72f ,ylot ot {iagA gort ted? wods u 
sex? esetweta edt botaer ed tad ,teotte dalwabo® 098 t2 galt t * 
te dtnom et gates tect pd@mom 19q 00,088 to? ,ebodsd daerd Ae 


»%- 


lay, he had a conversstion with Leboda about wuying the prem 
ises, and on June 1, 1924, in Laboda' s home, he gave Laboda 
$2100.00 in currency, which he counted out on the teble, and 
which the defendant, Wrs. Labeda, recounted and put in her 
apron and took awsy to another room; that Josesk Leboda geve 
Lightning « written receipt fer the money, which receipt he 
afterwards withdrew and replaced with « typewritten one; that 
Joweph Labods gave Lightaing a list of the tenants, and rith 
Lightming called on the tenants end tolé them thet Lightning 
was the new landlord; that Lightning did some repair work on 
the premises and sed some plumbing done; that in the course 
ef the second sonth, after that transection, Lightning bad 
some trouble about collecting the rent from the tenants, and 
demanded his money beck from Laboda; that Lightning then had 
Leboeds arrested, and he, himself, shortly aftereard was served 
with « five-day notice te vacate the premises; that at 6 
hesring in the Renters’ Court, Lebode ssid that he was only 
the agent for hie son, and that he 414 not own the property in 
question, 


Line Sere, & half-sister of the pleintiff, testified 
that she ser Lightning psy %2160,00 te Laboda and saw Ere. 
Labeda take the money in her apron and go te sneother room; 
thet severel tenants paid rent te Lightning, and that Labeds 
told the tenants that he was no longer the owner, and that the 
place had been bought by Ligh tniag. 


Agnieske Leboda, was called by the plaintiff uader 
Rule 35, and testified thet Frank Labeda did not orn the 
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property at 840 Sedgrick etreet, but thet she owned it and never 
seld it te Lightning or snybody else. in her own behalf she 
testified that the plaintiff never gave her any money, or that 
she ¢ver sold the oroperty in question te him; and denied that 
she told her husband te sell the property, end denied that she 


ever received any money on account of such gale, 


There was offered in evidence a deed, dated April 
14, 1915, conveying the preperty in Guestion to Frank and 
Agnieske Laboda, as joint tenants, ani, also, * quit-claim deed, 
dated April 21, 1916, for the property in question, fros Frank 
Labode te Agnieske Laboda, 


For the plaintiff, Edward J. tedd, « deputy etete fire 
murehall, testified that on September 4, 1924, he went te the 
property in question to investigste a fire; that he inquired for 
the owner, snd Labede atated that he ens the owner; that he had 
& converestion with Lightning and Labodse, and Labode sald Light 
ning wee the owner, and had paid him 62190,90 for the property, 
and thet there remained $5500.00 of the purchase price te be 
paid; thet Lightning told hie how he hed saved the money, and 
shere he hed kept it; that Laboda had given him e written re=- 
ceipt for the money, but had teken it from him end substituted 
one mede out on the typewriter, thich he showed to Bedd; that 
he subpoensed Lightning and Labods te his officey sad under 
eath Labode denied what be had told him in = previcus eonvrer- 
sation, whereas, Lightning stated substentially the same as he 
ai4 in his previous conversetion, 


Phere is no doubt but that the evidence quite 
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overvbelaingly shows thet the defendents took edvantage of 
the plaintiff, whe relied upon their representations, and 
defrauded hia of the sum ef €2166.56, 


fo reverse the judgment, the only clai# ande on 
behalf of the defendant, agniesks Labods, is misconduct on 
the part of the triel judge during the progress of the 
trial. Gownsel for the defendent urges that when the plain- 
*iff testified that Line ‘ere gave the tenente a reeeipt for 
their rent, on account cf inability te write, and it sae eb 
jected to as being hearsay, the Gourt eaid, * Shy, it isn't 
hesrsey et all. Be is telling 5 etraight-foreard story;* 
that later efter plaintiff's counsel had warned the witness 
not te say thet he thought et any time, but to tell what was 
said and done, the Court seid, * He is getting along very 
well. Let counsel object. to sheed, Er. Lightsing.* Although 
the tes charceterieations of the words used by the Court hed 
better been left unseid, we de not feel thet they constitute 
eubstential errer. 


Objection on the part of the defendant is asde to 
the folloring collequy between the Gourt end counsel: 


"Wr. Hammond: §tete whether * a put in eny time trying 
te eollect beck the $2100.59 


ure walley: I objeat. 


fhe Court: Let hia answer, and then you can zove 
te strike it out. 


Yr. Relley: &fter he anewers the adieage is dene, It 

is not corrected sy any order te strike out. if it is 
eet proper at thie <etege i aa net getting the sdvantage 
of zy cbjection, by striking it out sfter it is ansvered, 


The Gourt: You may enever what effort you meds te 
get beck your ($2109.00).* 
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It is true that the payment of the $2190.00 ras one 
of the questions involved and wes for the jury to paes upen; 
still, insemuch as the evidence is quite overvhelmingly that 
the $2100.00 wee ectuslly paid by the plaintiff, re hold thet 


the criticism of what the Court there seid, * You may anever 
what effort you made to get back your £2160.90,* dees not 


constitute substantial errer, 


A number of other collequies between the Court and 
eounse], and vitnesses, have been celled te our attention by 
counsel for the defendants. ¢ have examined all of them, 

It is true thet they give ris@ to some ctiticias, and show 
that the trial judge did not exercise proper eare in paesing 
upon questiong, ond in making statemente before the jury. Fe. 
cannot resist the conslusicn, however, thet in view ef what 
the evidence shews, none of the errors to shich cur attention 
is eslled, sor sill of them taken together, would justify a 
reversal ef the judgaent. 


The gudgnent, therefore, will be affirmed, 
SF PFISUED, 


HOLDOM ARD WILSOR, JJ. CORQUA. 
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FERGUSOR GOAL COMPARY, ) 

Appellee, | Appeal from 

vs. Municipsl Court 

HARRY VEHON and ARGYLE BUILDISG 
CORPORATION, a Corporation, : of Chicago. 

Appellon te. 

| Opinion filed June 20, 1928, 
Sati, REST HIED SUOTIOR TAYLOR delivered the 


Opinion of the dourt, 

This was an action of the Fourth Glass in the 
Yuniciyal Gourt by the plaintiff, Fergueon Goal Gompany 
against the defendante Harry Vehon and Argyle Building 
Gorpornation, for $251.14 for certain coal alleged te have 
been sold by the plaintiff te the defendants. There was 
a trial before the court without « jury, and » judgment in 
favor of the plaintiff for $251.16. This appesl is 
therefrom, 


In the brief fer the defendants, the only points 
made are that the plaintiff auet prove what is alleged in 
the declaration; prove the liability of the defendanta; 
and thet *the iseue met be determined from the evidence," 
The only points argued, however, are that neither Vehon nor 
the Argyle Building Corporation ever ordered or agreed to 
pay for any coal delivered by the plaintiff, and thet the 

plaintiff failed to prove that the corporation received the 
amount of cosl mentioned in the statement of claia. 
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In view of what the record contains, we have 
difficulty in understanding juet why thio appeal was 
taken, 


Law@ence ©. Ferguson, & witness for the 
pleintiff, President of the Ferguson Goal Company, the 
plaintiff, testified that he met Vehon, the defendant, 
in February, 1926, at his, Ferguson's, bank, of which 
bank, he, Ferguson, wee president, and had several talks 
with him with reference to buying cosl; that he talked 
with him about the ooal, off and on, from February to 
Wovember, 1926; thet Vehon told him that, after sappy months 
of effort, he had succeeded in getting rid of certain 
interests that hed handicapped the progress of the building; 
that he hed personally taken charge of it, and that he, 
Ferguson, need not worry »bout the payment of the coal 
bills from that time on, as he, Yehon, personally would 
see thet Ghpy were taken ozre of; that the conversation 
took place in February, 1226. 


Wpon thie being testified to at the trial, 
counsel for the defendants seid, " I am not going to contest 
the delivery of the cosl. I comm imagine the witneas de~- 
livering all the cosl pereenally." 


Ferguson further testified that he had a con- 
versetion with Vehon the latter part of May, 1936, at his, 
Ferguson's, benk; that he told Vehon that the plaintiff 
would be uneble to make further deliveries on a credit 


basis; that Vehon said all future deliveries would be 
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gent ©. ©, De, and that he would aprly each month's pay 
ment on the delinquent account; that he had further 
talke with Vehon about paying the balance sa late ag the 
afternoon preceding the time at which he was testifying; 
thet Yehon said if be, Ferguson, would give him time, he 
would take care of it. Ferguson further testified that 
he todd Yehon, about the 25th of September, that the | 
plaintiff hed not received the oheck which he, Vehon, had 
promised to give him on September 15; that Vehon seid he 
would give him at least $200.00 before the close of the 
month; thet the balence due, and no pert of which has 
been paid, is $351.16. 


One Hawkins, General Manager of the plaintiff, 
testified that he first met Yebon in February, 1926; hat 
he, Hawkins, was familiar with the Gos) Gompeny account 
which wae being sued upon; that certain papers which were 
shown him at the trial were the ledger sheet of the account 
of Vehbon and the Argyle Building Corporation, thich was 
kept by the bookkeeper Moon; that he, Hawkins, Kner about 
the eccount; knew that deliveries of cosl were made, and 
knew the amount; that he was present at the conversation 
between VYehon and Ferguson, st the North Shore Bank, in the 
month of February; that Vehon told Yerguson that he wage 
taking over the hotel; that Ferguson asked about the pay- 
ment of the old account of the hotel; that YVehom said te 
Fergueon that be did not heve to worry about the account 
any longer; that he would personally see that the account 
was paid in full; that cfter that, he himself, made 
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collection calls on several ocoesions, one being in 
Septeuber, 1926; thet on that ocossion he talked with 
Vehon, and asked him when the plaintiff could get a 

check for the balance due; that Vehon told him that he 
was negotiating at that time some matters in conne ction 
with the hotel; that he expected to pay and take care of 
them in @ very short time; that at thet time, the witness 
presented to Vehon a statement of the bill. On crose- 
examination he stated thet he arrived at the amount of 
$251.16, as being the full amount of the coel that was de- 
livered, less the payments made on it; that the ledger 
showed thet there was $251.16 due, 


One Stanley Moon, called for the plaintiff, a 
bookkeeper for the plaintiff, testified that he knew about 
the different items thet were in the account, and that the 
balance due was 6251.16; that the entries in the books were 
made by his assistant, under his personal supervision. 

The only witness called on behaif of the defendants 
was the defendant Harry Vehon. The only testimony which he 
gave which was in any way substantially contradictory of the 
case made out by the evidence of the plaintiff, was his per 
sonal statenent thet he personally never ordered any coal 


from the Ferguson Ooal Gompany, and never promised personally to 


pay for any, 
From the foregoing, it rill be readily seen that 


this Gourt of review, with the record in the condition it 
is, would not be justified in overriding the judgment 





nae 


so eas 


ai gated one ,navlecooo Lanevem. qa. aksso.nontnesion 

dete bedlag od avisscoe tad an add jpORRL yzedaetqe? 
& toy biwoo Thitaisie ode avdw mtd boxes 69 .oodey 

od putt wtd SLot coteV Gadd path somaled add vod toode 
avtvornden mi eretien seen omit tedd te Qukt whdogen 7 
te sxe saat bas yaa of botewmas ed feds. iLetod. ode, dttw 
eosatiw ost ,oats sade tx tame yomte trode qrey & at. halal | 
“aero ad .SLlS a8? ko tameotete 2 aede¥ of hetseaetq 

‘to tovene ace ta beviets od gad Dovate od aot antnaxe 
~eb ast tad? feo odt to dawoms Lia? ont gated na ,b1 1888 
amgbel edt tedt jt! ae shen wtaewyeq edt oneal ,bor 
ened — aaw eredt tadt dedile 


Pe tA ey 








& ,titenielg ocd tot balla ,f90t. inane, aso wh ab gen 
fuote wank ed tadt baititeaes .ttidatelg edt, pa ~ oe. 

oat tadt bos ,tovoorn at af exow vade exott dmoredtin po 

@xew adood ott af aaithae oe gadt (25,169% pas eub seaalad 

smoierrisque Ineout9q afd wobaw ytastetees aid yd. ahem 

atdebawted sit to tiaded me Setlao aesathe yao edd. .. a... 

ed mide youttest giao ec .wodev yreet soebastoh od’ sae 

edt to yrotatoertaee ¥lfialtuntedss yar Yow ai aew doide svay 

“eq etd eww .Wtitalels off Yo eoaahive at yi Jee chag 2eee 

[800 ye betebeo tever Ylaneeteg of tad? taaueteta Lanae 

ot gyynineetng huatmoty ceven bas gVeaqmoo [200 seaagtel ode mort 


Hes ter yar 
ade moos ylibeer ed [ftw ¢f .aatogoret off wort 


tk ante thaws odd at brooet oat ie bor elven te teed aide 
 gaemgbuk oat gatbiateve at boltitent of tom Bhwow' fae 


i: Bae 





=5— 


of the trial judge, who saw the witnesses, and, evidently, 
believed those of the plaintiff, 


Finding no error in the record, the judguent 
will be affirmed, 


AYF TRWED, 


ROLDOW AND WILGON, JJ. CONUIR, 
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HARVEY H, HOLLER, 
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APPVAL FROM 
Appellee, 


ve CIRCUIT COURT 
SEARS, ROKBUCK AND COMPANY, OF COOK COUNTY. 
a corporation, and SEARS, ROEBUGE AND 
GOMPARY OF ILLIBOIS, ® eorporstion, 
Appellant. 
Opinion filed June 20, 1928. 
wR, JUBTIGR WILSON delivered the opinion ef the 
court. | 


fhis was an action for personal injuries sustained 
by the plaintiff, Hervey EH. Yoller, by reason of a collis- 
jon oceurting on Gotober 27, 1922, between ® motor=cy cle 
upon which he was riding, ®na @ motor truck owned and oper- 
ated by the defendants, Seare, Roebuck atid Company, & 
corporation, and Seare, Roebuck and Company of Illinois, 4 
corporation. The secident happened at the intersection of 
Adame Street and Campbell evenue, two intersecting streets 
in the city of Chicags, about one or tro o'cleck in the 
afternoon of the dey in question. Frou the testimony it 
appears that the moter-cycle was being driven over and 
slong Campbell avenue in * southerly direction, by one 
George Henke; that the machine was a Harley-Devidson motor- 
cycle with a leather sent and » luggage carrier on the 
rear, and it was upon the rear sent that the plaintiff was 





he Le | " fie, ¥ 15 \ 
oe 


ee ere eo ae eM Fr ee The 4 


\ 


— “—" sat 
AERTS Rae Sa aol Seaga HOAs Ray vit ° 
Te haw see yy ik yet tLe 
oYPHVOO ASCO 16 


eu psc eae ; 
A gouesal & 9h Si 
Micloved aSiogad Ee ee Ma ce 


-BSEL OS one bolt seca 
ey to aoiasge one berave.os HOS Ge asrery Ja 








barlatevs esttyjot Leacereq tot soliton ae eer atdt | 
~aiifeo ¢ to moasex et .eoLionh Hf yornen ,Witedaly edt yd 
Aioy—eedoN & AOGMtM .CBL To radoted wo gadtemoe gos 
rage bin benwe Aound rOtee # bas yathit aoe od Sok de mos 
8 qneemeg ire Yordaoh .aT 698 ,atmaben tos ode ww beta 
® oteneLin te err oie ANTIOA pare haw HOd2 aL OT OD 
te actievanates eng ie heweqqas tavbseon eT .001t stoquon 
at sorta guttoneretas owe mais tLowymas baa teaxea aaaba 
wrt of dooie te wet to ono toads ,ageotm To yio oot mt 
th wmomitond aut ane? .woktawnp ak wad odt to Roortedts 
bes t9%6 aoried yoked at eioye-totom oct tad? erseqga 

ono Wi ,webtnorad yleartoon © at aerove Liavque® yoola 
“Teton Meeblval~wizel « eee seidenm edt todd jetnat eproed 
oat ao raitreD ogeqyel © baw tues cedteel « dthy ofow 
eae tittatalg od? Cand teen toot odd mow eae 62 baa tees 


-3- 


riding at the time of the accident; that the motor truck 
was a one ton Neleon-Lemon right hand drive truck; thet 
at the time of the xeoident the truck was proceed ng in 
an easterly direction on Adame Street at from 15 to 26 
miles an hour. Aceording te the testimony of Bonks, he 
was driving at about 18 miles an hour as he approached 
Adame street and was on the right hand side of Campbell 
avenue, about & feet from the ourb; thet when he ese sbout 
15 feet from the north curd of Adama etreet, apparently 
near the center and about 5 feet weet of Geapbell avenue, 
he was going at ebout 18 or 20 miles an hour. According 
to the testimony of thins witness, #6 the two vehicles ap- 
proached the corner, the driver of the truck signalled 
for hia to go ahead. Jnet previous to this signal, ae 
cording to bis testimony, Benke bed applied the brakes 

on his motor-cyole for the purpose ef slewing down, 

and upon receiving the signal from the driver of the truck 
he proceeded to go ahead; but the treek did not slow upp 
and when he saw it wee not going to ¢o 60, he applied hie 
brakes but "as unable te avoid # collision, Hanke’ testi- 
wony is corroborated, in regerd to the giving of the signal, 
by a witness nemed William Tissen, sho testified that he 
wae standing at the southeast corner of the intersection in 
question at the time of the accident, and noticed the men 
on the motor cycle and saw the truck about 40 feet from 
Campbell avenve, going ebeut 20 miles an hour; that he eawv 
the driver of the truck motion with hie ara from left to 
right; that @t the time the sotor-cycle wae travelling at 
from 8 to 10 miles an hour and the truck wes going 
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considerably faster. Ure. Leona Sehimmel, called on be- 
half of the plaintiff, testified to the fact that she sar 
the driver of the truck motion with hie right hand. 

Patrick J. Mullin, the driver of the defendante’ truck, 
testified that he talked with Banks and Banks told his 
something about having ekidded. He denied having given 
Banks a signal to proceed. Fred H. Williams, a witness on 
behalf of the defendante, testified that when he first saw 
the moter-cycle it eae probably 75 feet from the interseo= 
tion, and must have been poling in the neighborhood of 30 
miles an bour; and that it did not slacken its speed, but 
the motor-oyole skidded into the side of the truck. Harvey 
Meller, the plaintiff, testified that he wae riding on the 
rear seat of the moter-cyele and that ae it approached 
Adame etreet it was slowing dern; that he aeaw the Jeare- 
Roebuck truck appreasching the intersection and saw the 
driver put out hie left hand and wave it across the front 
of hie body; thet the motoreyole mutinued to go shead about 
10 or 13 miles am hour, and the truck came right on at 

_ between 20 and 24 wiles an hour; that the aoter-eycle turned 
to avoid the accident, and the truck hit it; that the truck 
went about 15 feet before it stopped. It appecrs from the 
medics] testimony in thie case that the plaintiff sustei ned 
three wounds to his head, one over the temporal bone, one 
over the parietal bone, and one over the oocipital pretub- 
erance at the back of the head, mda ‘that he was bleeding 
from the right ear and noee. Ur. Edward L. Denison, the 
attending physician testified that there was a hemorrhage 
under the tissues on the left side extending from under 
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the armpit down to the outer aspect of the sewer part of 
the leg; snd in the superficial tissues over the hip and 
thigh and ever the lumbar region; that there was 8 con- 
cussion of the brain, nd that be attended him from the 
time of the scoident up to the time of the trial of the 
ease; that he slso had an inflamation of the lining of 

the abdomen, had developed » heart murmur, passed blood 

in hie urine and hed anvelapes a swelling ef both limbe. 

He testified thet he bad eslled to see the plaintiff every 
day for three weeks and then every other dey for five weekas 
and that after that the plaintiff came to see him at his 
effice on crutches; that he war treating him for atomach 
trouble aid a nervous condition, psin in his back, right 
side and hia heart; thet there was 8 shortening in the 
Limb on the right side, ond that the right side of the 
pelvis extended uprard and outward sore than thet on the 
Left side; thet X-ray pletures showed 2 deviation from 

the norml, the spinel column leaning ® little to the Left, 
and the lest lumbar vertebrs seeming to be omallery than 
the other, end the cartilage, the artioulation between the 
fourth md fifth lumbar vertebra appeared to have been ae 
sorbed; that he found « condition of ankylosis; that in 
bis opinion the conditions sentioned rere rerganent. A 
¢tricl was bad which resulted in o verdict of #7,000 in 
fever of the plaintiff and against the defendants. Judg- 
ment wae entered upon the verdict and it is from this 
judgment that this appeal is perfected, 
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It is urged as a ground for reversal of this 
judgment; firet;: That the verdict was agsinst the manifest 
weight of the evidence; second: That the plaintiff was 
guilty of contributery negligence; third: That the court 
erred in giving instruction No. 1 on behalf of the plain- 
tiff; and fourth: That the court erred in refusing to give 
an inetruction on behalf of the defendants. 


In support of the proposition that me find ng 
is senna the manifest weight of the evidence, counsel 
for defendants contend that the driver of the moter truck | 
had the right of say given him by the statute, and that in 
approaching the intersection the driver of the truck bad 
the Fight te rely upon the statute and the right given to 
him thereunder, and thet plaintiff was guilty of contrib- 
utory negligence in not observing the rule laid by the 
statute. The Kotor Vehicle Act, section 35, (Gehill's 
Tllincis Statutes, ch. 96a, par. 34) provides that: * ALL 
vehicles traveling upon public highways shall give the 
right of way to other vebicles approaching slong intersest- 
ing highwaye from the right and shall have the right of way 
over those approaching from the left." It is true that 
this rule ie sapplicsble to collisione st etreet intersec- 
tions, mt the right of recovery under this statute mst be 
considered in connection with 211 the other surrounding 


circumstances ahd does not confer an sbsolute right te re=- 
covery, Darling & Go. v. Yellow Gab Co. 236 Ill. App. 376 


; 
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In the ease at bar the plaintiff's right to 
recover is based upon the proposition that the driver of 
the truck, by signaling the driver of the motoreyole to 
proceed, waived his statutory right and expressly yielded 
the right of way to the dyiver of the sotorecyele. There 
is considerable testimony in the record bearing out this 
contention of the plaintiff; and if the driver of the 
motereyole proceeded across the street intersection, *yely= 
ing upon the invitetion of the driver of the truck, #0 te 
do, it certeinly cannot be said that the driver of the 
truck could insist upon the stetutery obligation thet 
would arise under other end different circumstances. The 
gane argument is applicable to the second ground for rée- 
versal urged by the defendants, namely, that plaintiff 
was guilty of contributory negligence, if the driver of 
the motorcycle had a right to rely upon the invitetion —— 
ef the driver of the truck, te proceed, then it cannot be 
enid thet the plaintiff, * passenger upon the motorcycle, 
gould be guilty of mntributery negligence. ‘The neglig~ 
ence of the driver of the motorcyele could not be imputed 
to the passenger, snd from the testimony of plaintiff, it 
appeara that he alee relied upon the invitation ef the 
driver of the truck. 4 passenger is liable enly by reason 
of his own négligence, and at the utmost would be required 
only to warn the driver ef the vehicle on wmiich he was 
riding of » danger ehich wae apparent to the passenget. 





~~ 





, OO Atawnee A moNtLY .v .90 Khas boonbael ne thier 
58 qq LET BRE 


¢ we By $4 545) a sh, Me 
aly ‘ ar , 


# Pipte eIVE ately OMe Kind Ga Wale ae ae SP net 
y 1 age il eoupienicited mane a ar roveber a 
eed senda Seltiane iti phat 











ones haw {steel iene wet db Welleben stbeninsinne oh . 









ne ay Pia Sage WS, ’ 
“Ane den hs fe oie’ Mea Sai a tg a ys otha ay a SR Wit Se ‘a 
os on leurs ar te coviub sd 20 aotsat pe resem rye 


#. to seven aa feat noe od fennee Tin iats 





_ 5 ok meee anes on. orn oa Qe. roves a, 20 
sa metog off noKN TeQeHERNT & atittnialg 9d@ tadt piee 
i pias, om, sd00myL fyom 1 pane ca te tim, 9 i DLwoo 
hotwant 4 ton bfooo Sfowmretan wf to sevesh od? te some 
id sMtvadely to wouttesr weld mont hate stepaoenag ott 92 
a? te Methativet omg sq boiiow owls od toute cnaenge 
B08N97 “a ae aiden a xegasoneg a towne edt bid wovleh 
bax tupor ed hlwow taonty ode ae has 10m LEG oa awe ahd Pe 
, ae Oe doe de ne asosdor ade eo novinh gat ater Co Une 
«89g 298084 ent of tessequa new ‘di Ader a @ te aa tbix 








ee ee 


i apenas eit tt baw (Ptemtate ods Yo wolsmssmon is 


ate 


Thies rule has been leid down by the Supreme Court of thie 
State, placing this obligation upon passengers riding in or 
upon vehicles, snd we do not believe it should be extended 
any further. Instructions from the back geet often cause 
more harm than goed. There is ample evidence to sustain 
plaintiff's theory of the accident, aad the question of 

due care on the part of the plaintiff, became one of fact 
for the jury, and we cannot say that the testimony is so 
manifestly against the weight of the evidence thet the ver- 
dict of the jury and the judgment of the trial wurt mould 
be set aside. Pients v. a84, X11. 
846. 





it is aleo urged thet plaintiff's given instruction 
Bo. 1, was erroneous, in that it instructed the jury that 
while the burden of proof was upon the plaintiff, still they 
could find in his favor if the evidence preponderated in hie 
favor “although but slightly.” The court feve an instruc 
tion on behalf of the defendants etating that plaintiff wes 
recuired to prove hie case by «1 preponderance of the evidence 
and that "by evidence, which on the whole ie more convincing 
than the evidence on the other side,” if there was error in 
the giving of the ingtruction on behalf of the plaintiff, it 
eertainly wae cured by the giving ef the inetruction en bee 
half of the defendants. The refinement “although but elightly," 
addeg to the plaintiff's instruction, although objectionable, 
was not more so then the refinement * by evidence, which on 
the whole is more convineing than the evidence on the other 


side," found in defendants’ given instruction. te are of the 
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opinion that the objection to plaintiff's given instruction 
Ho. 1, is not of euoh a character 2s ghould require a re~ 


versal of the cause. 


Counsel for defendants aleo urge that the @urt 
erred in refusing to give defendants’ instraction No. 26. 
hie wee ® eaétionary instruction and the failure te give 
it wae not such error se should cause « reversal of the 
judgwent, A large number of instructions vere given on 
behalf of the defendants, and the jury wes fully informed 
ae to the law from the defendants’ viewpoijt. 


For the reasons stated in thie opinion, the judg- 
ment of the Circuit Court ie affirmed. 
JUDGMENT AVFIRRED. 
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DORA EIGERSTEIN snd JOGCHPRINE 
SILVERBERG, 
Appellees, — 
. MUNICIPAL COURT 


OF Ticad, 


GEORGE ¢. ADAMS, MINERVA J. ADAMS 
and SIEGEL Kk. YOUNG, 


Appellents, 
Opinion filed June 20, 1928, 
MR, JUSTICE WILAOR delivered the opinion of the 


sourt. 


Plaintiffs, Sore Kisenstein and Josephine Silver- 
berg, filed their suit in the Municipsl Court in forcible 
entry and detainer on February 15, 1097, charging that the 
defendants, George ©. Adams, Minerva J. Adame end Siegel &. 
Young, were unlawfully rithholding possession of certain 
premises known as the southecest corner of Grand Boulevard 
and Fest 50th Street in the City of chicago, the property 
of the plsintiffs. A trial wee hed before 2 jury and, at 
the olose of the evidence, the court instructed the jury to 
return a verdict in faver of the plaintiffs and against the 
defendants, finding that said premises were unlerfully held 
and detained by the defendents. Judguent was entered on the 
verdict April 1°, 1987, an appeal was prayed and sllowed on 
condition that the defendants file an appesl bend, condition- 
ed socerding to lee in the eum of 92,505.00, which bond wae 
to be approved by the court; said bend to be approved and 
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filed within five days from the date of the judgment, 


Qm April 18, 1927, the appeal bond was presented 
and filed sad an order wae entered continuing the time 
for examination of the surety to April 19th. fhe record 
shows that on April lf th, the bend was filed, but there 
appesra to be & certificate of the clerk; that it is not 
now among the files ond gannet now be found. April 18th, 
an order appeare of recerd, entered by a judge of the 
Munig¢ipal court, but not the judge before whom the cause 
wae heard, approving the bond end ordering it to be filed 
ang sllowing end permitting an agpeal from that order to 
the Appellate oourt. April 19th, more than five days after 
the judgment, the sume judge, who, on the previous day 
had ordered the bond filed and approved, entered an order 
etriking ssid bond from the files and giving the defendante 
leave to file an appeel bond in five @oys. April 20th, 
before the same court, an appeal bond wes presented and 
approved and ordered filed, april 20, 1227, = ection was 
made to vacate the order of April 20th, approving ssid bond, | 
| whioh motion wae denied, Among other things it is urged 
by counsel for plaintiffs, fore Lisenstein and Josephine 
Silverberg, thet this court hae no jurisdiction te eongider 
this sppesl for the ressen thet the bond, upen which this 
appenl is based, was filed more than five days after the 
entry of the judgment and, consequently, in violation of 
the statute recuiring thet bonds shall be filed in forcible 
entry and deteiner cases within that period of time. Ghap. 
S7, Gahill'’s 112. Rev. State. 1927, known as the Forsible 
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Entry and Deteiner Aot, provides, par. 19, as followe; 


*7f any party shell feel aggrieved by 
the verdict of the jury or decision of the 
court, upon any triel bed under thie Act, 
guch party may have an appeal, to be taken 
te the same courte, in the same manner and 
tried in the eame wey ae epperls are taken 
and tried in other oases. ‘Provided, the 
— ie prayed end the bond ie filed 

thin five (5) deys from the rendition of 
the judgment, and no writ of restitution, 
shall be isewed in any oace until the ex- 
piration of said five (6) days.” 

In the case at bar the bond wee atricken from 
the files, so that there was no pond ef record within the 
statutory period required. the record, as it appears, dis- 
closes that the bond upon which this appeal is predicated 
was filed aore than five (&) days after the entry of the 
judgment. There wae ne order extending the time to filesa 
bond which wes entered within the five (5) day period re- 
Guired by lav. By etriking the bond from the filee, April 
19th, it left the record without any bend upon which an appeal 
would be predicated. The subsequent order, granting leave 
to file a bond within five days thereafter, was e nullity 
as the court wae without jurisdiction. The aetion in forcible 
entry end detainer is ® epecial and statutory action in de- 
rrogetion of the common law and, under such circumstances, 
muat be strictly followed and must conform strictly to the 
requisites of the atetute. Wentworth ¥. Sankstone, 833 Ili. 
ape. 48; Bally ve billy, 240 11, App. 488. To the sane 
effect is Hetions) Bank of Gommerce Y- Ghurch, 195 ill. 
App. 310, holding that en apoesl bond, filed and approved 
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after the tise limited for the order granting the appeal, is 
& mullity end the appesl should be dinmiessed unless, before 
the expiration of the time for filing, an order hae been 
entered extending the time. 


This osuse wee before this court on an appeal from 
a decree of the Superior Court in which a bill wee filed by 
Geerge G. Adame, Minerva J, Adama and Siegel E. Young, de- 
fendants in this forcible entry and detainer euit now before 
us for consideration, praying that the plaintiffs in this — 
euit, Deore Eisenstein and Josephine Silverberg, be restrained 
from prosecuting this forcible entry and detainer euit. This 
matter wae heard on ite serite by the learned chancellor of 
the Superior Gourt, end the bill was diemissed for want of 
equity and on appeal from that decree this court, after as 
full consideration of all ef the faots, sueteained the decree 


of the Superior Gourt. sgams, ¢t sl ¥. gisenetein, ¢t al, 
Gen, No, $2207, (not reported). Opinion filed may 2, 1928, 


By reaeon of the fact that the appeal bend filed 4n 
this onuse, now on hearing before thie court in the foreible 
entry snd deteiner case on appeal from the Wunicipal Court of 
Ghieago, does not comply with the statutory reouwlsites and 
was not filed within the five day period, it is ordered for 
the reagons expressed in this opinion that the appeal be and 
the same ins hereby dismissed, 

APPEAL DISMISSED, 


TAYLOR, Pod. AND HOLPOM, J. cONOUR. 
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THOMAS BODKIN and HJALYAR 
CHEL BERG, 
APPEAL FROM 
Appellees, ' 
MUNIOIPAL OOURT 
ve OF GHAI CAGO 
IRVING ISADOR, 
Appeliant. ) 


Opinion filed June 20, 1928, 


WR. JUSTICE WILSOH delivered the opinion of 


the court. 


Plaintiffs’ statement of claim charges that the 
plaintiffs, Thoms Bodkin and Hjalmer Ghelberg, on the 2ist 
day of January, A.D. 192%, entered into a written lease, 
as lessees, with Irving isador, defendant, as lessor, and 
attached to the stetement of claim was @ copy of the lease 
marked Exbibit "A" and made a part thereof; that the said 
lease wee for certain store room and basenent epace and 
flat above in and upon the premises designated ag 5144 
Worth Glark street, in the city ef chiengo for the period 
from Mey let, 1923 to April 30, 1927, for the sum of fifteen 
thousand three Hundred (#15,300.00) dollars, payable in 
monthly inetallmente, ss follows; three hundred ($200.00) 
dollers on the first dey of tiey 192%, and three hundred 
(¢ 300,00) dollars per month until April 20, 1925, md three 
hundred and twenty five ($325.00) dollars per month until 
April 30, 1926, and three hundred and fifty (#¢50.00) 
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dollars per month thereafter until the expiration of said 


lesee, 


Gharges further thet the said lease contained, 
among other things, the following provision; 
*Lessees have paid to leasor the sum of ten 
hundred fifty dollars ($1,050) as payment ef rent 
for the months of February, Wareh and April for 
the year 1927 and alee as security against any 
Qumages or expense which the lesser may at any 
time during the terme of this lease sustain or 
incur by reasen of the lessees at any time vie-~ 
lating ony city ordinance or State or National 
lawe while oceupying seid premises. In oaee the 
lessor gugtaine any such loss or damages then he 
shall have the right te deduct from said ten 
hundred fifty dollare (#1,050) theameunt of such 
leas or damage and the lessees shall thereupon be 
obligated te replace euch awount immediately.". 
Plaintiffs further charge thet the exid sum of 
ten hundred and fifty ($1,050 }) dollars wae paid at the 
time of the entering into of ssid lease. Further charges 
that plaintiff occupied asid premises from the first day 
of Way,1923, and paid rent ae provided for in anid lease, 
up to add inoluding the month of January, 1924; that on the 
4th day of February, 1924, the defendant served, or om sed 
te be served, a landlord’ s five day notice to vacate the 
premises and filed a suit in forcible entry and detainer, and, 
on the 26th day of February, 1924, judgment in favor of the 
said Irving Isador was entered, giving him possession of 
said premises, And charges thst, by reason thereof, the said 
lease became and wae terminated. Charges further, that plain- 
tiffs aurrendered possession of said premises and have not 
ecoupied them sinoe that date. Charges further, that the 


eaid defendant still has and retains the eum of ten hundred 
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and fifty (£1,050) dollars end that no damages were sus- | 
tained by the defendant by reason of the violation of any 
of the terme of said lease. harges further that the rent 
for the month of February, up to and including the 26th 
day thereof, at which time the defendant obtained poss¢as- 
ion in the foreible entry end detainer suit, amounted to 
two hundred sixty eight end 94/100 ($368.94) dollars, and 
that the plaintiff is entitied to the balance of ten hun 
dred and fifty (81,050) dellars, after deducting that 
amount of rent end thet, therefore, the plaintiffs are en~ 
titled to the sum of seven hundred seventy seven and 06/100 
(2777.06) with interest at the rate of five pereent (5%) 
per annum from and after February 76, 1924. 


Plaintiffs further charge that demand wae made 
for payment but base been refused, 


fo this statement of claim defendant filed an 

affidavit of aerite, which ees etricken ond thereupon an 
amended affidavit of werite wae filed, By this anended 
affidavit the defendent sought to aveid liability by reason 
of a Violation of a clause, heretofore referred to, set out 
in the statexent of claim, charging that the pleintiff hed 
violated the city ordinances and nations] laws referred te 
in eaid provision of the lease and plaintiff's place of 
business wee closed by the police department of the city of 
Chiesgo and, therefore, the plsintiffs were not entitled te 


Te cever. 
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A jury was waived and the cause was tried by the 
court without a jury and « finding againet the defendant ras 
had and plaintiffse' demeges assessed at the sum of eight hun- 
dred fifty nine and 22/100 ($859.32) dollars, on which finding 
| judguent war entered and it ie from thie judgment that the 
appeal is perfected, 


The lease in question is referred to and cited in 
the briefs both of plaintiffe and defendant, but nowhere 
in the abstract do we find a copy of said lease nor is it 
indexed in the abstract among the exhibits. It does not 
appear te have been introduced in evidence snd the only 
reference obteineable, aside from an @¢xsmination of the record 
ia the provision contained in pleintiffs' statement of claim. 
This court will resort te the record only to affirm and not 
to reverse. Parties to the suit are presumed te present 


their cause to this court in their abstreets. 


Rule 18 of this court provides: That the abatract 
shell contain « complete index and 


*fhe abstract must be sufficient to present 
fully every error and exception relied upon, and 
it will be taken to be acourate and aufficient for 
@ full underetending of the questions presented 
for decision unlese the opposite parties shail 
file a further sbutract, asking necessary correct- 
ion or additicns, which he may do if he deems it 
necessary to « full understanding of the nerits 
ef the cause,* 


Beesuse of the failure ef plaintiff to present 
the record to this court in his sbstract, in eceordance 
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with thet rule ef the court, it is necessary for thie court 
to affirm the judgment im compliance with its rules. 


We have, however, examined the merits of the 
cause ond are of the opinion that there appears to be no 
testimony in the abstract showing any loss or damage sus- 
teined by reason of the violstion of the provigsions of the 
lease set up in the etatement of claim ond hereinbefore re- 
ferred to. The ten hundred and fifty (#1,050) dollars paid 
by the plaintiffs, at the time of the execution of the 
lease was a penalty and not liquidated damages. By bringing 
a suit in foreible entry snd detainer and obtaining @ judg 
ment for peesession and taking possession thereunder, the 
defendant, Irving isador terminated the lease and the ten 
hundred and fifty ($1,050) dolisre received by him for rental _ 
fer the last three monthe of the term should be returned, after 
| deducting, as was done in this case, the rent which had acorued 
at the time of the entry of the judgment for possession. Dunn 


ve pope 208 Ill. App. 300; Virginia smugement Go. v. 
a 220 fll. ADB. 147. 





For the reasen stated in this opinion the judgment 
of the trial court ie affirmed. 
JUDGMENT APFIREED, 
TAYLOR, P.J. AND HOLDOM, J, CONCUR, 
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WALENTY ROSZFOWIAR, 

Vefendant in Error, 


BAROR TO 
Ve MUNIOIPAL COURT 
OF CHICAGO, 
ALOZY ROBZKOWIAR and ANKA 
ROSZEOWIAR, hie wife, 


Pleintif? in sine. 1 


Opinion filed June 20, 1928 


BR, JUSTICN WILGON delivered the opinion of 
the court, On rehearing. : 

‘\ The plaintiff, Walenty Rosekowisk, filed his 
certain etetement of clnim in the Myunicipsl Ggurt of Ghicage, 
charging that the defendants, Alosy Roeskowlek ond Anna Roas- 
Kkowiek, his wife, were indebted to him in the sum of $432 
for moneys advanced te them at their request and which they 
hac refused te pay upon demend. fammons isrued, returneble 
to the 16th day of March, 1925, end wee sorved upon both 
defendants, Om thet dey a certain appesrence wae entered 
by the defendants and « demend mec’e for » jury triel. 
Yoveuber 9, 1923, the estes was renohed for triel and was 
aseigned to one of the judges of the Municipal Court for 
thet purpose, On the date aforesaid the cause wee continued 
to December 14, 1926, ond on December 15, 1926, * trial 
ex parte before « jury wae had end a verdict returned arsinst 
the defendents in the sum of $452 and coste, nd judgment 
entered upon the verdiet, The defendants were not present 
at the tise of the triel nor were they represented by counsel. 
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From the record it appears that the cause wame 
on in regular course for trial and that the defendants were 
absent and not represented, On June 7, 1927, a motion was 
entered to vacate the judgment, This motion was overruled 
and, from the order overruling this motion, an appeal was 


prayed and allowed, 


An additional abstract was filed om behalf of the 
Plaintiff, setting out at considerable length the matters 
contained in the written motion for a new trial, but we find 
no such written motion in the common law record, nor do we 
find any bill of exceptions preserving said motion and affi- 
davit accompanying the same for review, and, for that reason, 
we can not take into consideration the matters presented in 


support of the motion to vacate, 


It is urged as a ground for reversal that it was 
the duty of the court on the return day of the summons to set 
the cause for trial for a day certain, @s provided by statute, 
and that it does not affimmatively appear from the record that 
such was done, This precise question has been before this 
court for consideration and determination in the case of 
Elliott, et al v. Greene, 172 I11. App. 213, where the court 


in its opinion says: 


"The only ground urged for reversal is that 
this being a case of the fourth class it was im- 
perative on the court to set it down for trial, 
and that no order of record to that effect appears. 

The record shows that deféndant entered his 
appearance December 6th, the return day of the 
summons, and that judgment was -entered on December 
17th. The judgment order recites that the cause 
came up in the reguler course for trial, and that 
defendant was absent and not represented — presum— 
ably meaning at the triel. There is nothing to 
show that the court did not proceed regularly, and, 
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in the absence of a showing to the contrary, 
the presumption is that it did, and that it set 
the cause for trial at the time of defendant's 
appearance, as it might do under Section 45 of 
the Municipal Court Act," 

We believe this case states the rule correctly, 
under the circumstances, and have no reason to differ 
therewith, Every intendment is indulged in favor of 
the regularity of the proceedings, and, in view of the fad 
that it appears from the judgment order that the case was 
reached in its regular course for trial, we are of the 
opinion that the judgment of the trial court should be ‘and 
is affirmed. 

JUDGMENT AFFIRMED, 


TAYLOR, P.J. AND HOLDOM, J. CONOUR, 
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BALENTY SOBCEENSKI , ond ) 
FRANCIGKA SOB8GZRNEKI, 
APPRAL FPHRO# 
dppellante, 
ve SUPERLOA COURT 


KING JOKN SAL GOBILSRT BO, 1 ; 
BUILDIEG ARD LOAN ASSOCIATION, 
&@ oorporstion, 


COOK COUNTY, 


Sppellee, 


Opinion filed June 20, 1928, 


MR, JUETICK WILSON delivered the epinion ef the 


court. 


The bill in thie oase chargee that the oomplain- 
ants, Walenty Soberenski and Prancisska Sebesenski, his wife, 
on the lith ef December, 1922, entered into an agreegent 
with the defendent, King John 3rd Sobieski fo. 1 Suilding and 
Loen Association, * corpeorstion, by which the defendent agreed 
to convey to the compleinante = certain piece of real eetate 
located in or near Yeot Kemmond, Illinois, for s consideration 
of $4500.00, charges further that the complainants paid in 
eash $160.00 to the defendant ae a deposit at the time ssid 
contract wae exeouted, with an understanding that $360.00 
additional wee te be paid on the Lith day of December, 1923, 
when the contract for warranty decd wea to be exeouted and 
delivered, Gharges further that the complainants were to pay 
the belance of the $4560.00 purchase price in instelisents 
of $25 each, payable monthly on the 13th dey of each and every 
month theresfter and commencing on the L2th day of January 
1923, tegether with interest. Charges further that the com 
Plainents are ready, willing end able to comply with the teras 
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of the contract and have repeatedly offered to pay the eum 
of $900.00, but that the defendant refuses te perform its 
part of the agreenent or to make or deliver a contract for 
& werranty deed, 


The eritten contract referred to which is sade an 
exhibit end attached to the bill, is as follows: 
* West Hemmond, Illinois, 
December 11, 1922, 

“rReoeived from Wealenty Seoberenaki and Prancierka 
Sobovenski, #100.00, denosit on L, 12 and 12, B. 4, 
Kegewieoh Sub. of 6, it of NUK. ¢ of W. 165,88 ft. 
of Wor. 1153. aft of s.2 . ¢ of H.E .¢ of Section 
21, T. 37 Hey Re 15 East of Sra Pees $990.00 SOre 
to be peid December 13, 1983, when real estate con- 
tract is to be given. Contract of sale . $4500.09,. 

King John Grd Gobieski, 
Ho. 1 Building end Loan 
Asaooiation. 
Aynold & Kryleanoweki, 
geeretary.* 
qhe defendant answered said bill and charges 
that no written agreexent between the plaintiffs and the 
defendant was entered inte on the llth day of becenber, 1922, 
but insist ssid written instrument wee but © receipt; ack- 
nowledging receipt of the $100.00 deposit and stated that 
$900.00 wane to be paid en fecember 15, ond sald they were 
willing and ready to perform their part of the agreement but 
that the complainente feiled and refused to pay the defendant 
the sum of #900.00 under the terme of said agreement on Dece 
eaber 12th and that, upon the failure of said defendant so 
to tender seid eume of money at the time ao specified, the 
defendant contracted with others for the dieposition of ssid 
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‘The defendant filed s ocross—bill in addition te 
ite answer charging that the defendanta to the cross bill had 
an abstract to said property which abstract belonged +o GTrogs- 
compleineant end which the esid defendants refused to turn 
over and aeking that they be ordered and directed so toa de, 
To thie crose-bill complainants filed an anawer admitting 
thet the defendant owned the property s6 alleged and admite 
ting further thet they received the abstract of title, but 
that it was not « complete abstract and that they, the cross- 
defendants, were compelled to bring said abetreect of title 
down to date at their own expense, 


‘Yhe Master in Ghancery, to whom said csuse we 
referred, found the iasue ageinet the compleinants on their 
bill and in favor of the croge-complainent on its cress-bill 
and recommended that the prayer of the crose-bill be allowed 
and that the equities be found with the defendant to the 
eriginal bill. 


The court, upon the hearing of objections to the 
Master's Report austeined said repert, ond overruled the obe 
jections filed on the part of the compleinant®and ordered that 
the bill of complaint be dismissed for want of equity and 
thet the prayer of the eross-bill filed by the defendant and 
eress-complainant be silowed, and that the defendants to the 
eress-bill be directed to turn over the abstract of title in 
their possession within ten deys after the entry of the decree, 


Somplainants by leave of court, filed an amendment 
te their bill in which it is charged that the defendant te 
the bill had agreed to extend the time for the completion of 
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the contrect for the purchase and sale of said reel extate 


until the abetract could be brought down te date, 


It would serve no useful purpose to discuss the 
evidence, There appears to be o well defined conflict betreen 
the testimony of the witnesses on behalf of the complainante 
and on behalf of the defendant. The court found that there 
was no waiver of the terms of the contract and that the eum 
of $900.00 to be paid under the terms of the receipt res not 
paid on December 15, se specified under that instrument, 


tonder the oirounstanoes there is no question of 
law for this court te pass upon, It cannot be geid thet the 
finding of the chancellor was ageinst the wabifest weight 
of the evidence end we find no reason for disturbing his 
decres. ‘he burden of proof was upon the defendant to eustsin 
the allegations of the amended bill charging waiver and were 
in direct contradiction te charges in the origins] bill which 
alleged performance. | 


the rule is well established in thie State that the 
burden of proof is upon the complainant to esteblish all the 
facts necessary for o recovery, viz., that the purchaser is 
ready, willing end able to perform the contract on hie part 
before he is entitled to « decree for specific performance, 


Congregation Dorshe Tov Anshe Poland v. Gongrémtion Bnai Devid 
Qhave Zedek, et sl, 300 T11, 115. 


fhe Ghancellor found that the complainants did not 
eo establish their case end we find no reason to held otherwise. 

For the resseons expressed in this opinion the decree 
ef the Superior Court is affirmed, 


TAYLOR,P.J. AND HOLDOM,J. CONCUR. AEF IRKED. 
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GERBAISE SNIDER, 


Appellant, APPEAL FROM 


v. SUPERION COURT, 


CHARLES BR, SS1DER, COOK COURTY. 


eee nee ne el lt ae ser et Mae Mi 


Appellee, 


Opinion filed June 20, 1928 


ER, JUSTIGE WILSO8 delivered the opinion of the 


This ie sn eppesal from sn interlocutory order en- 
tered on * motion for temporary slimony end seclicitor's fees, 
The order provided for scliciter's fees, but denied any 
sllowences as texperary slisony. The bill filed in the cause 
by the complainent, Ceresine Enider, agsinet the defendsnt, 
Gharies KB. Gnycer, charges desertion and =» souree of unkind 
and eruel conduet on the pert of the defendent, end eske for 
separate maintenzace, 


Charges further that the defendant is possessed of 
® lerge vereons] estate of about the value of £19,000 ema is 
earning approximately #200 « sonth; charges thet she hae no 
money and asked thet the writ of Re Exeat issue against the 
defendant, which wae ordered iseued, 


fhe defendent, Snider, filed a petition asking to 
have said writ queshed, stating therein thet he had wade re- 
pectecé efforts to effect = reeoneliliation with his vife xnd 
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that he had « good and meritorious defense to the ehole of 
compleinent’s bill of complaint. Denies that he deserted 
the cowplainent and atetes that he is reedy, willing end 
able to provide a home for her, but that she refuses to re- 
turn end live with his. 


it appears from the resords that an order wae 6am 
tered by the trial court ewashing the writ and, therefore, 
thie aotion for temporsry s4liseny and soliciter's fees was 


presented to thet court for considers tion. 


From the testimony it apperrs thet there rere no 
children born ae & rewult of the marriage and that the defend- 
ant was a sterard working at various times in hetele and eating 
places; that at the tise is Suestion he was employed at 4 
Y.M.G.4, oafeteria, earning *bout F150 « month, It alae 
appears from the testimony that the complainent had been in 
the habit of working and had exrned #60 a sonth but, that at 
the time of the hearing, she wes not employed, but was able to 
do house work at which she could earn fren #10 to #12 per 
week, when employed. 


fhe testimony in the cause wae very wrief end the 
court, after consideration ef the teatieony, denied the setion 
for temporary alimony, but ellowed #50 ae and for solicitors’ 


fees for the compleinant in the prosecution of her case. 


At the end of the testimony, the sourt suggested 
thet the esuse would be pleced upon the gnlender imaedistely, 
upon the filing of an snewer, and from the record we are led 


te believe thet it wees intended that the cslendar referred to 
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was the trial cilendar. 


The right to an sllowanee as temporary alimony 
pendente lite is not an ebeclute right. The court msy, or may 
not grant it, within ite discretion and, unless this discretion 
is sbused, this court will sot reverse a finding denying it. 


fhe Supreme Court of this State in the case of 
Sooper v. Cooper, 185 111. 165, in its opinion saya: 


_® Whether temporary alimony should be sliowed, 
and, if eo, ber auch, are questions resting in the 
judicial discretion of the court in view of the 
conditions and clroumetences of each osase, and an 
abuse of the discretion is necessarily subject to 
revier. Unless, however, there is clearly an abuse 
of the discretion, the decree will not, ordinarily, 
be disturbed on appesl,* 

Ye have examined the facts, as shown by the testi- 

ony and the record, and we are unable to any that there had 
been an abuee of discretion by the trial court in denying 
the motion for alimony pendente lite end, for that reason, 


the crder of the trie] court is affirmed. 


GRDER APF IBMED, 


‘TAYLOR, P.3. AND HOLDOM, J, CONGUR, 
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ALBERT JAMPOLIS, 
Appellee, APPEAL FROM 
ve ; WURICIFAL GOURT 
ADOLPH TROST and EMIL MACK, | OF GHIGAGO. 
ADOLPH TROST, 
Apgellant. ) 


Opinion filed June 20, 1928 


UR. JUSTICE CILSOW delivered the opinion of the 
eourt. 


This is an action brought by the plaintiff, Albert 
Jampolis, against the defendants, Adolph Trost and Emil Maek, 
eued jointly. 


The statement of olsim filed charges thet the plain- 
tiffs claim 18 for compensation due him for services rendered 
the defendente by reason cf his preeuring & purchaser for a 
eertain motor truck, for which services the defendants agreed 
to pay @ commission of $260.00, 


Summons iasned snd was returned served on Trost, 
whe entered bis sppecsrenee, The summons was returned endoreed, 
*Served the vithin summons on Adolph frast, by delivering 
copy thereof te hia.” fhere is no return of the balliff of the 
Municipal court, showing that the defendant Mack, was not found 
nor thet any attemet wae made to serve him, The plaintiff, 
hovever, elected te procced to trial against Trost and a trisl 
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was had petere the court, without a jury, and there waa a 
finding in favor of the plaintiff and againat Trost for the 
gum of $260.00, but the case was not dimiesed as to the de~ 
fendent Mock. | 


From the record it appears that the oleintiffy 
dampolis, was in the coal business and was desirous of buying 
® truck snd that he called upon the defendants ond head # talk 
with the defendant Mack, in regerd to. purchasing the truck, 
but was informed that it wes in Litigation at the time but 
that the litigation wight be adjusted, He later bought « truck 
from other parties but testified that some time afterward Trost 
exiled on him and said he was now ready to sell the truck and 
that, if he could find a purchaser, he would give him = com- 
mission of $300,00. 


&t the time plaintiff first saw the truck it wae at 
& gerage on Grand avenue, Elmweed, Illinois, and remained there 
until after it was ecld to & man by the name of pteifer. Frou 
the testimony it appears thet thie garage was operated by the 
Elmwood Park Wotor gules Company, & corperntion, After his oon- 
vereation with these men he undertook to sell this truck for the 
defendants and called upon Pfeifer whe examined the truck about 
the first of August. Pfeifer testified that the priee was too 
high and that he did not purchase it, but that he later saw an 
advertisenent in the paper and, in answer to it, vent to the 
place stated in the advertisement and found thet it was the eame 
truek, concerning ehichthe plaintiff had ¢poken to him. He pur~ 
chased it in October of the same year for $1999.00. 








ote 
& eee ered? bee ,ytet 6 twode tw orate ott exoked Dedvenw Os 
ody Tot Fa0xT temkmgs has Tiisalele vdt Yo revst wt yatbest 
~ob ome ef es ‘Gnaaleid ton om oom her! oud "00.0088 te ime a oe 
a snahaoy * es 


" ‘ i 
wt Sen 
PAN is | 


@uaratase ‘ode ted azenqan $i bxeoot orle sort 
gatwt Ye wwotleed car bos anentewt feog att at vor sestounat, 
diet 2 bed but stackaeted od? moqu bolise od tadt oan aoutt ee . 
wlownt sat gatenioteg-of feoget al toad taghaptam att tke 
‘tud omtt ont te nokbegdakt at ane 02 tems hemotat ear dud 
dourt & tdgyod xete! on _ shetoukhs od tdgte meteaglert ede gage ese an 
gaor? Drawrests omtt ance todd bettitest ted apitnag edge word 
bus dourt 94d Lfoe of Yoo won vox od bio hen mtd ao beliog 
ance 2 itd avy bia od yreestonay 0 batt biwoo ed ye 
| 00,8088 Te aoteeke Rr 







eT a peerage soe ea 
We pee SE ape ty ont toes Wtsemtate: PORE VE BAS oe 
sted) Kintumet dre .oionisli ,doowal® ,eumers baumg me egenag © 
eet srob sett, Ye vinsa ode yd gam 2 of Boe saw 42 todte Ehtaw 
ony “6 boseroco reer a) ales “hott wana ry “wouteet oda 
“nen | aid ae woktaneeren a «vanqed wales roten Sse 8 emnte 
ot xa dnuxt 0st Lieu es Sooorabau sd uss sued det metastey 
tod dourt et) bon toare ster xotiett aoqu bettas bas * einebas tad 
oot sew soltg att sud? beltitest qetien Savgek to ‘ganit oat | 
ae bee Letel o€ todd sed (th oootionsg gon bse ed Gadi baa dgld 
oie of gawe th of cowame wt ,baa coreg 963 ad denemedecerbe 
amuses og ese 8% gad? bowet baw ¢opmentsrevds 943 oi Dovate. gpaiq 
“atut oH aid oF abdoqe ad Writatalg ededosde gatoneoner youd 
0000 eet rene ome od? Rocwedeted af £4, beeedo 


eb ited vel 
1 ae Ape 
4 i 





4 ye 
oe , 4 ae 


= $< 

There is considerable testimony as to whether the 
Plaintiff was to receive « commission of $590.00 or a certein 
amount in excess of $2,809.90, but, for the purpose of this 
Opinion, it is not n¢ceseary to dineuss this testimony at 
length. The defendants insisted et the trial that the truck 
was the property of the Bimwood Park Motor Sales Company, 4 
eorporation, and the testimony shows that Mack wee the Pres- 
ident and Trost the Seeretary of that cumpany. Counsel for 
the defendants upon the trisl attempted to introduce testi- 
mony in their beholf, showing thet Meck ond Trost, in their 
conversations with the plaintiff, hs4 eteated to him that the 
truck wae the preperty of the corporation, but an objection 
to this testimony was sustcined by the court. We think thie 
was error because if it wee a fact that the sorvorstion wae 
the owner of the truck, and that foot was disclosed te the 
Plaintiff, he, thereupon, had notice that week and frost were 
desling for the corporation and, in attempting to effect « 
gale must, necessarily, have been acting for it ae its officers, 
Moreover, the plaintiff had already teetified that he did not 
know thet the owner was 2 corporation and the defendants had 
&® Tight to meet this issue by their testimony, 


fhe defendants further attempted to intreduce testi- 
mony showing that they hed inserted en advertisement in one of 
the daily papers of the sity of Ghiesgo fer the purpose of 
showing that the sale woe aot produced by the plaintiff but, 
because of the advertisement. An objection to this testimony 
was sustained and a statenent volunteered by the court that 


it did not consider that it was materiel whether the defendants 
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advertised or not. This we believe wae error. The defendants 
should heave hed o full eonsiéeration of their contention that 
Pfeifer had abendoned any ides of purebasing, by reason of 
his talk with the plaintiff, and was only indveed to beoome a 
purchaser later, in Octeber of the game year, when his attention 
wae called to the truck by @fforte of the defendants, theuselves, 
in inserting the advertisexent in the daily névspeper. hile 
the cause wee tried befure the court, the presuaption rould 
be thet it would consider only such evidence as x22 materisl, 
thie rule would act apply ender the ciroumetences because of 
the feet thet the court specifically steted in ruling on the 
ebjection to thie testimony, that it did not consider it 
material and thet the ceuse should be tried on the issues. 
fhe renark of the court, at the time, sustsining the objection 
was as follors: 

Lt is inenterisl in Sais ence shother you bad aa. 

*ed* in the paper.we sre lara thia evit on the 

ieques.* 
from the foregoing remark we saeaume that the court did net give 
any consideration to the testimony ef Pfeifer that it wes de- 
cause Of the cdvertisenent that he, Pfeifer, was caused to 
esll upon the defendants in Getober seonetiae after his talk 
with the plaintiff. e beliewe this testimony should have been 
given considers tion, 

For the reasons steted in this opinion, the judguent 
ef the trial sourt is reversed end the esuse remanded for 4 
new trisi. 
REVERSED AND REMAEDED, 


TAYLOR, F.J. ARD BOLO, J. concUR, 
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CLINTON GLASS COMPARY, 
a corporation, 
Appellee, 


We 


JUSTINA E, SOHARMER, 


Appelient. 
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APPEAL FROM 
MUNICIPAL, COURT 
OF CHICAGO, 


Opinion filed June 20, 1928. 


WR, JUSTICE FILSOR delivered the opinion of 


the court. 


Tne statement of claims ie based on © cleim fer 
eerohendise, and labor expended, in making # certain ert 
glaee window at the request of the defendsnt, Justina =. 
Schermer, for «hich said éefendent refused te pay upon 


demand. 


Tre affidevit of merits filed by the defendsnt 
charges that the art glass window in question was not con~ 
structed in accordence with the ecentract, by the pisintift, 


Clinton Glas« Compeny, * corporation, and further thet it 
was not furnished until long «fter the period required by 


the contract. 


Tne contract in queetion reads 22 follews: 


*We propose to furnish and instell in bronze 
frase, to be furnished by you 2 sae Saeee 
trong’ zi a 38 for, the. sum of $400.00 


This vindow to heve ornamental 
as melected by you today, 88 
landscape pane 


the center 
Eevelser, 


jeweled border 
per sample submitted; 


panel to be sade by Derix Studio, 


Germany. 
Above windew to be j{netalied prior to the 
Zoth day of Hey, 1926, subject to accidents in trane- 


portation. 
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The cause war tried by the court without = jury 
and resulted in a finding of the issues in fever of the plain- 
tiff and agsinet the defendant, aesessing damages at the sum 
of $400 and judgment wae entered on the verdict. 


From the testimeny it appears thet the rejection 
of said window ss not besed upon the fact thet it was not 
Gelivered on or before Zxy 306th, but the rejection appears 
to be based solely upon the ground thet it was not constructed 
in accor“ance with the terms of the contract. 


Sefendant attempted to intreduce testimeny te the 
effect that the window should have been conetructed ef small 
pieces of colored glase closely iaaded and it was further 
atteapted te shox that before the signing of the contract 
these setters were telked over by «nd between the plaintiff and 
the defendant, for the surpose of showing the intent of the 
perties. The court over objection ruled thet the conversetione 
preliminary te the signing of the agreement were not relevant 
ené we believe justly sa. ‘The contreet was not exbiguous end 
required no explenation. if it hed been the purpose to re- 
quire s particular kind of srt gless window, it should have 
- been incerporsted inte the contract. Orel testimony is 
admissible in certain instances where the terme of sn egreement 
are aubiguous en? it becomes neceseary for orel testisony te 
explaia the aubiguity. If it were permissible te permit 
testizony as to what was intended by written contracts, then 
written contracts would lees their eatire force and effect. 


Telluride Power Co. v. Grane Co., 208 111. 226. 


The art glase window in question wee in evidence be~ 
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fore the court and considered by that court in its finding 
end we cennot say, im vier of the fact thet it is not before 
us as am exhibit, thet that finding was contrary to the evidenes. 


The argument that the court permitted improper 
testimony to be sdmitted in evidence, is without force in 
view of the fact that the law presumes that the court considered 
only auch tertimony as wee <oterial end preper. 





Yor the reaeons stated in thie opinion, the judg- 
ment of the Musieipal Gourt is affirmed, 


JUSGHENT AF FIREER. 


TAYLOR, Pod. AND HOLIGM, J. OOHCUR, 
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TOBY MROZEE, 
Appellant, 
\ APPRAL FROM COUNTY COURT 
ve. 
OF GOOK COURTY. 
FRED A, RAUCH, Doing Business 
as ¥.A. RAUCH & CO., 
Apoollee. 


em suerte O'CORNOR DELIVERED THE OPINION OF THE COURT. 


By this appeal Tony Wrosek sevke to reverse an order 





ef the County court sf Cook county refusing to discharge him 
in a proceeding instituted pursuant te the Insolvent Debtors’ 
Act and remanding him ‘0 the custedy of the sheriff. 
tony Mronek Tiled nie petition in the County court 
ef Cook county, in which he alleged that he had been arrested 
under a capias ad satiel sc 
ef Chicago on @ judgment againet nim in favor of Fred A, Rauch 


» iasued out of the Runicgipal court 





for the sum of $800; that ne wee in tae guatedy of the pailliff by 
virtue of the writ ond was desirous of being released from arrest 
upon 4elivering up hie creperty. Rauch filed a plea to the peti- 
tion, in which he averred that Krozek was not entitied to his 4is- 
charge because the fudement on which the capilas issued wae rendered 
in a suit in whieh malice was the giet of the action. 

on the trial the pleadings filed in the “unicipal court 
‘gase and the record in that proceeding were introduced in evidence. 
That was an action of replevin brought by Fred A. Kauch against 
Tony krezek and Jonn Polit to recover the possession of an aut omo~ 
bile truck. ‘he truck not heving been taken on the writ, plain- 
tiff filed a count in trover in which he alleged that the owner or 
the truck being indebted to him in the sum of $2500, executed his 


nete fer that axsount secured by a chattel mortgage OF the truck; 
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that he sought to take possession of the truck and foreclose the 
chattel mortgage, but found that the truek was in the hands of 
Tony Mrosek and John Polit, who well knew of the existence of the 
chattal mortgage prier to and at the time they obtained the truck, 
and knew that plaintiff wae entitled to its possession by virtue 
of hie chattel mortgage; that he demanded the truck but they re- 
fused to deliver it to sim. ‘here was a further allegation that 
Mrosek and Polit “fraudulently, wrongfully, wilfully, tortiously 
and maliciously converted" the triek,*with the intent to cheat and 
Aefraud plisintiff of his property," The defendants filed an affi- 
davit of merite in that case denying that they “fraudulentiy, 
wrongfully, wilfully, tortiously and malicieusly converted" the 
truck “with intent to cheat and defraud the pluintiff,* That auit 
was dismissed as to Polit and the recerd in that case then dige 
Closes that the case went to trial before the court witheut a fury, 
both parties being revresented, and after the evidence Was heard the 
eourt found the defendant Tony Krozek was “guilty of having mali- 
clouely, wilfully und inter ticnally and with intent to injure and 
defraud the plaintirr” converted te his own use the automobile 
truck, dawages were assesned at $500 and judgmant for that amount 
Was entered. — 

If malice was the gist ef the action in the Municipal 
court, then plaintiff was not entitled to hia discharge and the 
Judgment of the County court in remanding him to the eustedy of the 
sheriff was right; but if malice waa not the gist of that aetion, 
then he should have been discharged. in Jernberg vy. Bix, 199 111. 
284, which wae a preceeding under the Insolvent Debtors’ Act, the 
court said (9. 286): "The term ‘malice’ as used in the act in 


question, applies to that clase of wrongs wiich are inflictedwith 
an evil intent, design er purpose. It implies that the guilty party 


Was actuated by improper or dishonest motives, and requires the ine 
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tentional perpetration of an injury or a wrong on another.*** The 
gist of an action ie the essential ground or principal eubjeet 
matter without which the action could not be maintained, * 

There being but one count oF charge made in plain. 
tiff's statement of claim in the Municipal court, whether malice 
was the gist of that action must be determined from the inepectian 
ef the record, and if it appears from the pleadings there riled 
that malice was the gist of that action, the judsment there rene 
dered is res judicata of that matter, Jernberg vy. Bix, supra; 
BSeney vy, Bright, 20° 111. 206, And while there are some actions 
of trever in which the courts have held that malice was not the 
gist of the action (Jernberg v. Mix, supra), it has been held that 


a 4eclaration in an action for trover may be so drawn that malice 
will be the gist of the action. In Seney v. Dndent, supra, the 
court said (p. 200): “It is earnestly sontended by appellanta that 
thie ia an action in trever; that the gist of auch action ie the 
unlawful conversion of the property, and that under ne clreumstences 
ean malice become the gist of an action in trover. It is also con} 
tended that malice cannot bea the gist of any action where the esuse 
ia brought ae a firesteclass case in the municipal court.*****elt is 
true that thie proceeding in the municipal court is similar to the 
common law action @f trover, but, regardless ef its technical name, 
there is nothing te prevent mulice being the gist of this action 

if it is properly pleaded.” ‘The Seney case was prosecuted in the 
County court under the Insolvent Debtors’ act and the gapias in that 
Gase was issued under a jucdg@eent rendered in the Bunisipal court. 
The statement of claim there filed in the Municipal court charged 
the defendants with having “wilfully, maliciously, tortiously and 
frautulently converted certain bends and notes ef the value of 


$66,000 to their owm use, for the purnose and with the intent to 
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eheat and defraud him of his preperty. The jury by their verdict 
found appellants guilty of having wilfully, maliciously, tortiously 
and fraudulently converted appellee's property to their own use 
with the intent to cheat and defraud appellee, and assessed ap- 
pellee's duenges at $58,800,* 

Tt will be noted that the allegation in the statembnt 
of claim filed in the Seney case and the finding of the jury ore 
a@lmest iAentical with the allegations of the statament of claim 
file? in the Municipal court and the finting of the trial Judge is 
substantially the same as the finding of the jury in the Seney 
ease. Ye think the Sengy case cannot be distinguished from the 
ease at bar, and therefore the order of the County court of Cook 
county mueat be affirmed, 

Complaint is made that the court erred in falling — 
to permit Mrozsek to offer evidenoe tending to show that malice was 
mot the gist of the action in the Municipal court, But as we have 
above stated, that matter wae to be determined alene by an inspec- 
tion of the pleadings filed in that court. Her is there any merit 
in the contention that there was a fatal variance in the Kunietpal 
court preceeding beeause the action there was instituted against 
Hsroek and Polit, an4 although the suit wae diamiceed as to Polit, 
the statement of claim waz not change4 to meet that situation. 

The fudqment of the Municipal court eannet be thue collaterally 
attacked. 
The order of the County court of Cook county is af-~ 


firmed, 
A¥FFIRED, 


Katehett, *®. J., and MeGurely, J., coneur. 
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THE SUYWTON & HOIT COMPANY , 
a Corporation, 
Appeliant, 
APPRAL FROM MUNICIPAL 


SIMON ¥, STRAUS, SAMUEL J, T. 
STRAUS, SITNEY 4%. CANN, Copartners 
Doing Buciness under the name and 
atyle of 5. *, STRAUS & CC., 


| 
v8. 
COURT GF CHICAGO, 
Appellees. ) 


em) suse O'CORNOR DRLIVERED THE OPINION OF THE COURT. 


: Plaintiff brought an setion against the defendanta te 
recover $11,996, with interest thereon eglaimed te be due under the 
terms of o written agreement entered inte between the parties. At 
the close of the evidence there Was & aireeteda verdict in Saver of 
the defendants and plaintiff appeals. 

the record discicoses that in October, 1925, 4. irving 
Jerdan wae eontempiat ing constructing om apartment ho tes in Chicago 
and to do 26 it was necessary tor him to borrow money; that on Octe~- 
ver 20, 1923, he entered into a written eontract with the defendants 
whereby he was to berrey from them $675,000, to be evidenced by ® 
bend iseue secured by a trust Aeea on the hotel property. Aftere- 
wards, on Hareh 0, 1924, Jordan entered into a written contract 
with plaintiff for the purenage of furniture to be installed in 
the hotel at the orice of B47 685.905 this eontract as modified 
on June 2, 1924, #0 that the eoat of the furniture whieh plaintiff 
agreed te sell Jordan was increased to $43,558,50. Delivery of the 
furniture was to be on or before September 1, 1924. 

On May 26, 1926, plaintiff wrote a Letter to the de- 
fendants, which Letter is the basie of thie suit, plaintiff's con- 
tention teing that this letter was executed under such eireumetsaces 
as to be a binding gontract between it and the defendants, while the 


( defendants’ position is that the letter affected them in no way 
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that hey wore not a party te it, 

The written contract entered inte hetween Jortan and 
the defendante orovited, inter alia, that the defendants should die- 
burse the moneys as the construction of the building progressed, 
and that they were tc reesive the sum of $160,000, out of which 
the cost of the furniture and furnishings of the new hetel might be 
paid; that Jordan should obtain and furtiieh defendants with waivere 
of iien; that the ¢sfendants migkt pay the money direet te Jordan 
er to the contractor, subcontractor or materialmen, and that they 
should not be required to look to the applivgation of the purchase 
money; that the paymente might be mede at euch times and in such 
inetalimente and upen such terms and cenditions as the defendants 
should determine, and that the defendants might apply a part of 
the $100,000 toward the coat of the completion of the building; thet 
if Jordan entered inte an agreement for the furnishing of the hotel 
as the defendarts might appreve, eosting net leas than $2106 ,000 
"free of all Liens or alaime for lieo or reservations of title fer 
any part of the contract price of said furnishings,* the $100,000 
Yronerved might be reduced to $80,000 eso that part of that sum might 
be used by Jordan to pay for the building; that any ecentract entered 
Adnto betreen Jordan and the ounty agreeing to furnieh the hotel 
should be ascigned to the defendants and sec drawn se to wake it 
aireetly enforcible by them, md “The pureharer may require absolute 
bille of emle or other evidence of unencumbered titie to anid fur- 
nishinge as a condition precedent to the release of any portion ef 
the $100 ,000;" that payments from thia fund might, at the defendants’ 
option, be made by them direetly to the party furrishing the hetel. 

On Jarmmary 2, 1924, Jordan executed a trust deed to 

MelvimiL. Straum to gequre the bond issue, whieh was alao acknewl edged 
ae a chattel mortgage covering the furnishings te be installed in 


the hotel, April 30, 19294, Jordan made a chattel wiortcage describe 
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ing the same furniture and furnishings ae those mentioned in the 
eontract of March 20th between Jordan and the plaintirr, 
| On Watch 20, 1904, plaintiffs wrete a Letter te Jordan 
proposing to install the furniture in the hetel, whieh Letter cone 
tained the follcwing: “It is further understood and agreed that 
when signed by you this propossl constitutes a contract.” At the 
bottom of the letter the following appears: "I hereby accept the 
above proposal subject to the terme and eonditionsa named therein, 
Subject to final delection by April Oth, "24. A, BT, Jordon.* 
That contract previded for the delivery of the furniture on or be- 
fore Sentember 1, 1924, and the terms of payment were “35% of the 
tetal value of any furniture delivered under thie centract is te 
be paid for in cash within ten (10) daye after delivery and for the 
remaining 65% you are to exeaute three notes in equal amounts, the 
first coming 4ue in four (4) months, the second in eight (8) months 
and the third in twelve (15) months, Said motes te bear interest 
at the rate of 6% per annum, * 
The evidenee further shows that about Kay 26, 1924, 
Jordan and J. J. Koran, oh esployee of defendantea, eaw Herbert A. 
Friedlich, an attorney for defen‘ants, and asked him to prepare a 
Letter, which he did, as follows: 
"8, W. Straue & Company, 
6 Kerth Clark Street, 
Chicago, Iliineis. 
Dear Sirs: Ye have agreed to sell, deliver and install, for 
A. Irving Jordan, certain goods, wares and merchandise to be 
used in the Hotel Aragon, now being sonatructed at the south- 
eaet corner of Fifty-fourth etreet afd Cornell avenue, Chicago, 
Tllineis. <A copy of our agreement te #41) said geods, wares and 
merchandise is herete attached. Ye have agreed to sell, deliver 
and install the goede, wares and merehandiee deseribed in said 
agreement at the prices set out in said agreement, and deliver 
and install all of said goote, wares and merchandise in said 
Hetel Aragon on or before Septexber 1, 1924, 
We shell deliver snd inetali all of said goods, rares and 
merehandise in said fietel Aragon free and clear of any and all 
liens and encumbrances of any kind or character whatsoever, and 


we consent to and have notice ef, giving eof a first and parancunt 
chattel mortgage on said goods, wares and merehendise, as part 
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security for the payment of first mortgage bends ef said A, irving 
Jordan, in the ageregate principal ameunt of ix dundred Seven ty~ 
five Thousand Doliars ($676,000), whieh sald first chattel morte 
gage shall be prior to any claim which we have, or may have (in- 
Gluding vendor's lien), on any of said goods, wares and merchan- 
dise. We further agree net to seek to mvorce any payments due 
under the terms of eaild agreement, in any manner or at any tine, 
againet any of said goods, wares and merehandise, We further 
agree te leck selely to the eredit of said A. Irving Jordan for 
the payment of any and sli amounte due upon said goods, wares 
and merchandise (except Sixteen Thousand Nine Hundred Minety-six 
($16,996) Dollars, wiether said amounts are due in cash or in 
notes, and the failure of sald 4. Irving Jordan to make any of 
the payments provided to be made in said agreement (except Six- 
teen Thousand Nine Hundred Ninety-six ($15,996) Dollars, or te 
execute and deliver the notes or any of them, provided for in 
said agreement, or to perform any other of the provisions set 
out in aaid agreement, shall not delay or interfere with the 
sale, delivery and imstaliation of any of said goods, wares and 
merehanédise, an in this letter provided for, the undersigned . 
agreeing to seli, deliver and install all of said goods, wares 
and merehandise in said Hotel Aragon, free and clear of any and 
ali liens and encumbrances, whether or not at the time of deliv- 
ery and ineteliation are due hereunder any of the provisions of 
said agreement have been complied with by said A. Urving Jordan 
eer. the payment of Gixteen Thousand Nine lundred Ninety-six 
$16,996) Doliars.) 

The above is conditioned upon the payment to us of Sixteen 
Thousand Kine Hundred hinetyesix Gollars (926,996) within ten 
(10) days after insteliation as aforesaid, of all sald goods, 
Wares and merchandiee, The obligations expressed in this letter 
shali be binding upon us from ond after the date of delivery of 
thie letter and se shall be discharged from euch obligations 
only in the event that we shall net receive eaid payment of 
Sixteen Thousand Kine Hundred Ninety-six (716,996) Deoliars, as 
aloresaid. 

We have knowledge that one of the inducements for your 
entering an agreement te purchase sald first mortgage bonds was 
the representation by enid A, Irving Jordan that he would obtain 
am agreenent, with terms ae above, frum the persons selling such 
goods, Wares and merchandise. We have knowledge also that you 
have purchased for resale eaid first mortgage bonds referred te 
above, and that you heave set apart out of the net proceeds of 
the purchase price thereef sufficient econeys te pay for all of 
said goods, wares and merehandise, ani that in relisnee upon the 
agreenent herein contained you will permit a part of the moneys 
eo set avart to be used for other purposes than for the payment 
of the goods, wares and merehendise hereinabove referred to. 

This letter in writtem to intuce you to make said payment 
of Sixteen Thousand Nine Hundred Ninety-six Dellars ($16,996) 
as aforesaid, and to induce yeu to permit the use of said money 
fer such other purposes. 

Youre very truly, 

The Kewton & Hoit Company, 
By J. R. Newton, 
Ite President." 


It further appears that altheugs this Letter was dated 
Bay 26, 1924, Straue & Go. did net send it te Jordan until June 18, 
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1924, on which date it wae enclosed with a letter to Jordan and 
mailed to him with the following Letter: “We are handing you 
herewith original and tuplicate of Letter which should be signed 
by Rewton & Noit. 7111 you please see that a copy of the revined 
contract and revised specifications are attached at the time this 
letter is signed?" This letter wan eigned by Horan and the de- 
fendants and on the same day, June 1G, 1924, Jordan wrote plaintiff 
the following ietter: *Il an enclesing herewith letter in duplie 
cate received from 3, %. Straus & Company, which showe the revised 
figures. Lf you will eign the original and duplicate and mati 
back te me, I will deliver i¢ to them. They aleo request that a 
copy of the revised contract and revised apeeifiestians be att ached 
at the time the letter ie signed. Will you kindly take care of 
thia?* | 

It appears that uwpen receipt of thia letter together 
with the letter of May 26, 1924, te which had been attached the 
written contract, a8 revised, between Jordan ant the plaintirr, 
Pleintiff aigned the latter of May 26th and gave it to Jerdan, who 
delivered it to the ‘efendanta. 

Afterwards, about September 1, 1924, plaintirY in- 
stalled the furniture in the hetel, an? five days afterwards, 
September Sth, Jordan paid plaintiff $5,000 on secount. The 
evidence further shows that the defendants began to make paymenta 
Om account ef the construction of the building, beginning about 
the first of the year 1924 and ending December 26, 1925; that on 
September 3, 1925, they paid Jordan $3,000 and after that date and 
during the belanee of that year made six other payments agaregating 
nearly $20,000, which was paid te Jordan direct, the last payment 
being made Decewber 26, 1925. ‘this wae the final disbursement made 
by the defendants oni the evidenee chows that the entire $675, 000 


had been dicbursed by the defendants, noting remaining in their 
handa, 
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| Plaintiff contends that 1t was the ‘uty of the defend 
ante to notify plaintil?, within a reasonable time after the re- 
ceipt by them of the letter of May 26, 1924, that they would net 
be bound by the terme of that letter, and since defendants did net 
do #0 ond made ne reply te the letter, that under the law “defend. 
ante' silence constituted an acopetance of the offer and the cone 
summation of « contract with pliaintiff;" that the failure of de- 
fendants te notify plaintiff that they <id not intend te secept the 
offer contained in the letter of May 26th was an acceptance “by 
silence” of the effer and that in secerdance with the terme of the 
letter defendants were bound te pay plaintifY the cash payment of 
$16,096 on acecunt ef the furniture installed, less the $8,000 
whieh it had received from Jordan. On the other hand, defendante! 
position is that they were not a party to the Letter and that 
Plaintis? was in no vay affected by the Lotter, because plaintirr 
wae bound to inatall the furniture under ite written contract with 
Jordan, and that the letter did net change this eontract. 

Plaintiff alleged in its statesent of claim that the 

letter "as prepared ond executed at the request ef the defendants 
and thie point ia stressed throughout the argument made in ites 
written brief, On the ether hand, the defendante in their af'fidae 
vit of merite deny that they were desirous of obtaining this Letter, 
but saver that Jorden wae desirous of obtaining it eo that part of 
the $160 ,000 fund reserved for payment of the furniture micht be 
release’ to him an? be used in pavwent of the cost of the bulide 
ing an4 that Jerdan eaused plsintiff te exeeute the letter. 
Heither party oreduced any evidence te mastain the allegations 
mentioned, Although Jordan wes called av a witness by piaintirr 
and testified, he wae not asked amy queation on thie peint, nor 
Was he asked any question on this subject by counsel for the de- 


fendantea; seo there iv no evidence as te who caused the execution 


and delivery of the letter, the only evidence on this subject 
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being that Jordan ond Moran requested Friedlich, the attorney fer 

the defendants, to prepare the letter, which was done, and nearly 

@ month later it was mailed te Jordan by the defendants, presented 
by him to plaintiff, ho signed it and then returned by Jordan to 

the defendants, 


Ceunsel for the plaintiif contend that plaintiff by 


executing the letter of May 26th gave up and surrendered ita right 
to enforce payment againat the furniture, and on this point counsel 
in their brief say: Spbbicnaa Tae dtaccdbaie between plaintiff and 
Jordan the plaintiff had not reserved any lien ef any kind as se- 
curity for the payment of the purchaee price, but had srovided fer 
giving Jordan credit for the payment thereof, neverthelegse plaine 
tiff still had protection by way of a lien perfected under the 
mechanic's lien law, which lien would have been prier to any lien 
which defendants could saeoure by means of as chattel mortgage from 
Jordan on said property delivered by plaintirf te the Hotel. By 
the letter, however, plaintiff expressly consented te the priority 
of defendants! lien under the chattel mortgage from Jerdan;" that 
the defendants were greatly interested in seeing that the bond 
iseue purchased by thex from Jordan was a first lien on the furnishe 
ings, «04 continuing say: “If ne such agreement ware made with ¢e- 
fendanta, plaintiff gould hove levied exeeution, on a judgment se- 
eure’ sgainst Jordan, againet this preperty in the hotel.” 

On the other hand the defendants’ positien is that the 
defendants guve piwintiff nething by the exeavtion of the letter; 
that by the terms of the written contract between Jordan and plaine 
tiff, the latter waa required te install the furnishings in the 
hetel and could mot, under the contract, demand the cash payment 
of 38% until ten days efter the furniture was installed in the 
hotel; and that the trial court observed in deciding the case that 


"the letter was no more than a recitation of the terme of the agree- 
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ment which plaintiff had with Jordan," 

Counsel for plaintirr de not point cut how phaintifr 
could obtain « mechanic's liem on the furniture installed in the 
hotel if it had not exequted the letter of May 26th, and we know 
of mo way it cuul4d be dome, On the contrary, we think that the 
bond issue was a first prior lien and in faet the only lien on 
the furniture installed, because it was expressly covered by 
Jorden's chattel mortgage on it te the defendants, ef which fact 
pisintiff was avare because the chattel mortgage wae recorded. 

This fast aleo shows that any judgment plaintiff might have ob- 
tained sgainet Jordan could not be satisfied by a levy ef an execu 
tion on the furniture, except subject to defendants’ lien. 

Uson a careful consideration of all the evidence we 
are unable te say that plaintiff 414 or wae required te do anything 
by reasen of ite execution of the letter of May °6th that it was 
net requires to 46 uncer ite scontraet ef Kereh 206th with Jerdan. 
Under ite contract with Jordan the 35% payment on the furniture was 
not due until ten days ofter it was installed in the hotel and 
under the terms of the letter of Hay “6th plainti:f's offer, if it 
may be considered os such, fas upon conditien that the 35% be paid 
within ten days after it was inetalied, «a required by its contract 
of Karch 20th. if thie payment had net been made, then plaintifr 
wae relieved of ite obligation, 1f any, under the letter ef May 
26th. Ho claim is made by the plaintiff that the defendants ex- 
pressly sgreed to pay the 36% to it, out its contention is that thie 
obligation srose by the silence cf the defendants in failing te 
netify plaintiff, within a reasonable time, that they would not be 
bound by the letter of Kay 26th. Moreover, we think the construc- 
tion which we have plaeed on the letter of Hay 26th is berne sut by 
the eontust of plaintiff. Altheugs it allaged in ite statement of 


@Glaim that it had demanded payment of the defendants, yet no proof 
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wae made of this allegation and no demand apoears to have been 
made except the filing of the suit, which was about cichteen 
Months efter the 35% should have been paid to it. Plaintiff must 
have known that the defendants were disbursing the seney and if 
it, at that time, thought that the defendente were Liable te it 
under the letter of Hay 26th, it should have demanded payment, as 
the defendants had at that time md for a considerable period 
thereafter, in their porseesion, more than sufficient te pay 
Plaintiff's dewend., Kereover, we think the letter of Hay 26th 
ought not te be so construed aw te change or »modity she contrast 
entered inte between Jordan and the defendants for the purohase 
and asle of the bond lemme, beeause Jordan would be affected if 
Plaintiff's contention was serreet, although he was not a party te 
the letter. Hie rights eculd not be affected by any contract ene 
tered into betveen plaintiff and the defendants. 

The judgment of the Municipal court of Unteago is 
affirmed. 

AFFIRKED, 


Matehett, ?. J., and MeSurely, 7., concur. 
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APPBAL FROM SUPZRIOR COURT 


CHICAGO TITLE AND TRUGT COMPARY, 
Appellee, 


va. 
GEORGIANA DE LAGAUA et a1. 


On Appeal of GEORGIABA DE LASAUX, 
Pefendant Selor, 


O¥ COOK COURTY. 


Appellant. } 
eee 
P. ¥. HARSH, Ps Pay 
hefendent Felor, 
Appeller, 





sh 
wR.) JUSTION O'CONNOR DRLIVERSD THE OPINION oy THE COURT. 


By thie appeal the defendant Geergiena fe Laseux 

geeks to reverre a decres of the Superior court ef Cock county. 

the eemolainant, the Chienge Title and Trust Company, 
filed o bill ef interpleader in which it alleged, inter alia, that 
a written eentract, ex tered into between 7. G. Windham and the de- 
fendants Georgiana Delassux end Baward DeLassux, had been placed in 
agerow with it by the parties and that the $1,000 carnest money 
mentioned in the contract was aleo held by it in eserow. The con- 
tract wae the ordinary real estate contract, ohereby Windham agreed 
te. bay and Georgians DoLagsux ana her waesbend agreed to sell a oer- 
tain rises of real estate for $36,000, $13,000 of which was te be 
secures by a firet mortrsg?, $1,000 paid as sarnest Boney, 912,600 
at the tine the denl wae closed, the reaaining $10,000 to be secured 
by = second sortgact. It further appeared that the Aeal had been 
gonnumuated ant it was allege that certain real estate brokers 
were claiming the 32,000 earnest woney ao their comaissions; that 
one of the brokera had ebtained a judgment in the Municipal court 
ef Guicage for his eoussissions against the defendant Blanche Yood- 
ward and had garnishkeed the complainant and the prayer wae that the 
defendasts be required to interplead, that complainant be awar ded 


its costs and expenses out ef the $1,000, and that it pay the belance 
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inte court or to vhomeoever it should be decreed te be tue, 

the defendants filed emewere, The csuse was referred 
to the marter whe took the evidence and made up his revert, He 
found thet the complainant wae emtitlead te deduet 3180 unter the 
escrow egreement fer its costs and charges and that the remaining 
$850 be paid to the defendant “ars as bie eemmissions, It was 
further decreed that Harsh be onfoined from further prenceuting the 
suit in the Xunicipal court against Yoodward, 

The record discloses that the dafendant Georgiana 
PeLasaux owned w piece of real estate wd had given « power of 
attorney to the defendant Blanche Woodward to sell the same; that 
om November 19, 1924, the written contract for the purchase and 
_ Sale of the property above mentioned was executed by the vendors 
by Blanche Yoodward, their attorney in fact. I+ waa the ordinary 
Teal estate contract and provided that 1f the purchaser failed te 
pervorm promptly, the $1,000 earnest meney night be retained by 
the vendors as liquidated damages and the centract be null nd 
yoid. It further provided that the contract sani earnest money 
should be held by the cowplainant for the mutual besefit of the 
parties, ant thieat if the earnest money should be retained on age 
eount of the fallure of the purchaser to perform Sie part, then 
the gomplainant should apply the esrnest money to tas payment of 
any sxpenees incurred by the seiler or venitor and the balance 
be retained as liquidated damages, it then contained the following: 
"“Brokera comsiazion te be pald te #7. YW. liarsh, Jr. of 3% on sale 
price.” it further appears from the record that the deal wae con- 
tummated and tae purchase money paid te the vendors except the 
$1,000 earnest money deposited with complainant; that oftervards 
Harsh brought an aetion in the Municipal ceurt of Chicage ageinst 
Blanche Woodward, the atterney in feet, claiming 3 por cent of 
the eales price of 336,000, or $1080 for his services in seouring a 
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purchaser for the property, and ebtaindd Judgment by default 
agninet her; that he afterwards garnisheed the complainant, 

seeking to obtain satisfaction ef hia Judgaent by means of the 
$1,000 deposited with complainant; that upon a hearing on that 
matter the garnishee, the complainant here, was diecharged. It 
further aspeare tiat the vendor of the property paid to the deo 
fendant Charles 1, Whitesead $250 which he claimed was commiesion 
due him for the sale of the property in question, he claiming tha t 
more was due him. Aes steted, the court aparded the complainant 
$180 on axcenunt of its services in the matter, which was in accord+ 
anee with the stipulation of the parties, and decreed that the 
$850 be paid te Aefendent Sarah for his comuiesion, finding that 
he had sel4 the property, 

The veridor Georgians DeLasaax appeals, contending 
that the ‘eerse should be reversed because theidefendant Karsh by 
brinetne an action is the Municipal sourt against Blanche Yoodward 
for his services in the matter and by obtaining a Judtgment in that 
court, im satenoed from now claiming the $850 of the earnest money. 
With thie eentention we are unable te agree. Harsh had been ene 
Soined by the decree in the inetant case fram further prosecution 
of the Burioipsl sourt wet ion. Vivieusly be had ne right ef ae- 
tion azainrt Foodweri, «ho was but the attorney in Saet of the 
ownera of the oropearty, 48 wae iisciosed in the contract for the 
purchase and sale of the property, by reason of which contract 
Harsh cleimed he was entitled to his covmiselons. He hus been 
paid no part of the judgeent of the Municipal eourt, and sinee 
he hes been enjoinei from farther proceedings in that matter, he 
epn receive no satisfaction in that case, Obviously, faresh could 
not maintain any sation om the centract entered into betweekh the 


venfors and vendee fer the purchase and pale of the real estate, 


he net being a party to that contract. RBushkiewlos v. St.George, 
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226 T1l. App. 10. Under that contract he could have no claim to 
the earnest money unless the purchaser failed to perform his part 
of the contract, sn¢ since the evidence discloses that the con- 
tract was corsummeted, no right of aetion based anon the contract 
was in Harsh, Ae dimcioned by the teetimony of Enoch O4itich, 
Marsh's eontract for compensation ware an oral one mude beteoen 
him an’? the vendiors' agent snd sttormey in fact, Blanche VYocdward, . 
whereby it ras agreed that in esse he found » purchaser for the 
property he would be pald a broker's commiesion of 3 per sent. 
But this centention was not made in the trial court mer is it 
made here. 

Defendant Debaneux Further goentends that since it 
Was etipulated on the trial thet the $1,006 earnest money belonged 
te the vendor, Georgiana DeLagsux, the decree wag wrong in not 
awarding the $850 to her. ut we think this is too narrow a view 
to take of all the evidence. While it was stipulated as above 
stated, yet when all the evidence is considered it shows that 
Harsh was claiming this money as his commiselens, and the master 
Teund, sn4 the d@eree annroved his finding, that Tarsh had ob- 
tnine4 the eurehaser for the pronerty an’ wae miitied te the come 
miestons. 

A further point ie sade that the court was without 
furtistiction to enter the dearesa, buf we think the defendant 
Georgiana Delasqux, who makes this point, cannot, for the firet 
time, be permitted te make suc contention here. In her anewer te 
complainant's bill she prayed that the $1,000 “after deducting 
the anount of anfd reasonable costs and charges of complainant 
therefrom, shall, by order of this honorable court, te paid te 
esl4 defendant Seoreiuns Dele caux, * Lewin g taken that powition 
in the pleadings snd en the trial, she vill not now be permitted 
to ehift her perition in this court and contend that the court 
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5 
wat not warranted in siaking o Alepoattion of the money. 

Under the pieadinge and om the trial the sole quane 
tion in controversy vas whether Haren had’ aold the property and 
wae entitled to nis commisoions, Hareh and one of his employes 
testified. Ko ome teoatified on beliall of any other of the defends 
ante. The testimeny of these two witnesses and a shert etipula- 
tion was all the evidenee offered. tt is undisputed that the 
defendant Georgiana Delasovx owed the commissions to some one and 
that she had paid but S280 to Whitehead, whe claimed te have been 
the broker in the case. ‘The undisputed evidence ia that she ored 
3 per cent on the price for which the property sold, which smounte 
to $1080, We think we woul’ not be warranted in folding that the 
finding to the €ffect that Rarah had sold the preperty and was 
entitled to his commission ie net warrante’ by the evidence, Upon 
& @areful consitoraiion ef the entire recard, wa think substantial 
fuetice hae been done and that the deoree ought not te be reversed. 

The decree of the Superior court ef Seok oounty ie 
affirmed, 

APFIRESD, 


Matehnett, ?. J., aid Uelurely, 7,, sonour, 
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WILLIAR H, WILSOR, ) 
Appellee, 
APPRAL FROM SUP®RIOR COURT 
ve. 
OF COOK COUNTY, 
HENRY RAEDER, ) 
Appellant. ) 


BR, PRESIDING JUSTICE O'OORBOR 
DELIVGRED THE OPIRION OF THE COURT, 


Plaintiff’ brought an action of assumpait againeat the 
defendant to recover damages for the alleged breach of a written 
contract. the court rejected most of the evidence offered on bee 
half of the defendant and at the close of the euse directed the 
jury to find the issues for the plaintiff, but the question of 
damagen was left to the fury. The jury fixed the damages at 
$20,000, Jud pment Was entered on the verdict and the defendant 
appenisa, 

The record diseloses that on September 26, 1921, 
Plaintiff, defensant, w4 Stephen B, Jonen entered into a written 
contract which wae prepared by the 4efentant. It reeited, "That 
im consiterstion of the alf given te eseh other and the benefite 
to be jointly derived® the parties “agree separately and jointly 
to promote a building ror furniture show reome and exhibition 
purposes to be located in the elty of Chicage." It further pro- 
vided that Yilsonm should seoure the general endorsement of the 
enterprise and procure tenants for the proposed building; that 
Jones should aid financially in prometing the enterprise and that 
Raeder (who was an architeet) should furnish the necessary pre- 
liminery dravinge fer making estimates of costs and in securing 
tenants; that he shoulda make mo charge for his services unless the 
enterprise was consummated; and further that Reeder sheuld interest 


contractors in the enterorise. It was agreed that any profits that 
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might acerue would be divided equally among the three. A further 
provision ras that Raeder should be the architect for the proposed 
building and receive a fee: equal te five per cent of the cest of 
the building for his services, 30 per cent of which should be @i- 
vided equally among the three parties. It further appeare from the 
evidence that plaintiff’ originated the idea of constructing, in 
Chicago,a building for the exhibition ef furniture; that he had 
traveled extensively over the country promoting the idea end en- 
deavoring to secure tenante for the proposed building, and that he 
spent considerable sums ef money in such promotionsl work, 

Defendant testified in hie own behalf that he met 
plaintiff shortly before September 26, 1921, the date of the con- 
tract abeve mentioned; that sfter the execution of that contract 
he prerared preliminary dravings for the proposed bullding and 
had apent shout $15,000 in connection with the enterprise, and that 
the plans he made were ultimately used _/the building was being 
conetructed. | 

It further appears that on er about Mareh 13, 1924, 
the contract which ia the basis of the instant came vas executed 
by plaintiff and the defendant (Jones, the third party to the 
contract of September 26, 1921, having 4ied.) This contract was 
also prepared by defendant. It recites, "That, vhereas, the 
parties hereto have jointly assisted in the promotion ef The 
American Furniture Mart Building now being erected at 646 Lake 
Shore Drive, Chicago, Il1., and whereas, the second party (de- 
fendant) has entered inte contract of same date with Wells Bros, 
Construction Co. under which Welle Bros. Construetion Co. is to 
deliver to second party aix hunired (600) shares of the Preferred 

Stock of The American Furniture Mart Building®*****e* 

"Kew, therefore, in consideration of One Dellar (41.00) 
in hand paid by each party to the other and other geed and valuable 


consideration, the second party herete agrees to deliver te the 
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first party (plaintiff) herete 200 sharee of the Preferred Stock 
of the said corporation provided that he receives the said six 
hundred shares of the said steck from Wells Bros. Construction 
Company, **> *## ewan 

“The sald steck is to be delivered by the second 
party te the first party wher the second party shall have received 
the amount of stock tue the second party frem Yelle Bros. Construce 
tion Company, set forth sbeve,. 

"It ie further understeed that a previous agreement 
entered inte by and between the said ¥, 4, Wilson, the said Henry 
Raeder and Stephen B. Jones of Ook Park, 111., is hereby declared 
mull end void as fur ae any obligations between the parties te this 
agreement are concerned.” 

This decument was signed by plaintiff and defendant, 

the evidenee further shews that afterwards the Furniture 
Mart bullding was constructed and the 600 shares of stock delivered 
to defendant by the Yelis Brow. Construction Ce.; that afterwards - 
the defendant refused ta deliver to plaintiff the 206 sharee of 
steck, ae provided in the contraet, the defendant taking the poste 
tien that plaintiff had obtained a great deal more for his efforts 
in the prom Otten and conetruetion of the building than had def end- 
ant, and tHat this was contrary to the understanding of the parties, 
whieh was that each shoul’ receive equal rewards, 

The sole defense interposed wan that the contract upon 
which the suit was based wes witheut consideration and therefore 
unenforeible; that by the terme of the contract defendant promised 
to make a gift ta the plaintiff of the 200 shares of stock. 

in atdition to the evidence udaitied en behalf ef the 
defendant, he made what his counsel say were thirteen distinet 
offers of proof, but upon objection of plaintirr the offered 


evidenee was excluded. Defendant's counsel say that the offered 
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evidence wae excluded for the reason that to admit it would be te 
violate the parol evidence rule, in that the offered evidence 
tended to vary the terme of the written contract entered inte 
between the parties. The firet and second offers of proof made 
by the defendant were that at no time prier te the execution of 
the contract in question did plaintiff make a demand of any kind 
against the defendant; that at ne time 414 plaintiff make any 
Claim ugainst the defendant om aesount of any services plaintiff 
had performed in the promotion of the enterprise er for any other 
matter. These offers were properly exeluded. It ie obvious that 
Plaintiff? had no cleim againet the defendant for any services he 
had performed prior to the execution of the contract in suit. 
Both parties were working on the projeet in accordance with the 
terme of that contract, and if the terme of that contract were 
carried out end the building conetructed, the rights of the 
parties would ripen inte an obligation ene to the ether, But that 
is not the situation here. Ey the exnresa terme of the contract 
ween which thie action is based, the first e¢ontraet was sbandoned, 
The third offer of proof was that under the contract the stock 
whieh the defendant was giving to plaintiff was a volurtary gift, 
and therefore without coneideration. This was, of eourme, a cone 
@Glusion of law, The fourth offer was that prior to the making of 
the contract there was no conversation between the parties acneerne 
ing the 2006 sharen ef steeck. Thie wae clearly inadmissible because 
all prior conversstions were merged in the written contract. The 
fifth offer wae to the effect that plaintiff before and after the 
execution o! the contract admitted that he had received 300 shares 
ef the preferred stock and was te receive 1/25th of the commen 
stock, and that the 20 shares in question were no part of plaine 
tiff'’s compensation for services performed by him. We think it 
Was clearly inadmiawible. It vos immaterial what other stock 


Plaintiff had received, ani the written contract could net be 
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varied by the offered evidence. The sixth and seventh offers were 
that the first contract to which Jones was a party wae wholly 
abandoned before the making of the contract in question, and that 
nothing had been done under the terms of it for a pericd of about 
two years before the making of the contract by plaintiff and de- 
fendant, and that after Welle Brose. came into the matter in the 
early part of 192%, none of the work done by plaintiff, the de- 
fendant, or the Yells Bros, was in pursuance of the first contract. 
Thie was clearly immaterial and contrary to the exvorese proviscion 
ef the contract in question, in whieh it wan exeresely previdaed 
that by the making of that contract the first contract ease declared 
Mull and vei4. The eighth and ninth offers were that at mo time 
prior to or after the making of the contract in question 414 plains 
tiff make any claim againet the defendant that plaintiff chould be 
paid by the defendant for his services, Wbvicusly these offers 
were immaterial, Pisintiff at no time made any euch claim aad had 
no such claim, hie only claim being that the defendant live up to 
the written terme of the contrast executed by the parties ana 
which vas prepared by the defendant mimself, The tenth and eleventh 
offers are gubstantially to the same effeet. The twelfth offer was 
that in May, 1925, plaintiff and defendant had « conversation in 
which defendant stated that he vould net give plaintiff the 200 
shares of ateck because since entering inte the contraet plaintiff 
Was getting more out of the premotion of the building than wae dew 
fenéent. How thie offeréd evidence was material, ve are unable te 
understand. The thirteenth offer was that in May or June, 1025, 
the parties had a converention whereby plaintiff agreed te com- 
promise his claim for 10C shares of the stock, This offers’ evidene 
was properly rejected beesuge it was not pleaded, and proposals te 
compromise and settle «a controversy are not competent, 


We think all the evidence shows that there tag con- 
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sideration for the execution of the contract. Defendant himself 
testified that pricr to the execution of the contract plaintifr and 
defendant had each rendered a reat deal of service in the prome- 
tion of the enterprise ant the evidence further shows that each had 
spent considerable money for the same purpose, This was the status 
of the matter at the time the centract wae drawn up by the defend- 
ant and executed by both parties; and it is expressly previded in 
the contract that the richts of the parties under the prier sontract 
were to be relinquished an te each other. This was a good and value 
able consideration and in the abeonee of fraud or mistake the dee 
fendant will not be permitted to contradict the written centract so 
as to render it entirely invalid. Mereover, the contract recites 
that there ras a consideration of one dollar paid, and ne offer was 
made tending te show that this was not a facet. EBwidence te contra- 
dict thie would have been inadmissible if offered. Lawrence v, Me- 
Gelmont, 43 U. S. 426; Davis vy. Welle, 104 U. 5. 189; Sehnedder vy. 
Zurner, 150 Dll. 28; Mayer v. Dilineis Life ine, Uo., 211 111. App. 
285. We think all of the evidence shows that there wae sufficient | 
eonsideration; none wae offered to the contrary, 

The defendant further contends that there was no legal 
evidence of the value of the shares of stock and therefore the 
finting ef the fury ie net basset on the evidence. We think this 
contention is unsouaa, The only evidence offered on thie question 
was offered on behalf of the plaintiff. The defendant offered none. 

A witness fer the olaintiff testified that he wae 
apeistant manager of Phiting & Company, an investment house which 
financed the building; that Whiting & Co, were the fiscal agents 
of the building; that sales of stock of the Furniture Wart Building 
Corporation had been made in the year 1925, that all transfers of 


stock were recorded by Whiting 4 Ce., and that the sales were for 


$100 a share. There being no evidence te the contrary, this was 
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sufficient on which the jury might base ite werdict. Indeed any 
other verdict would not have been warranted under the evidence. 
Evidence of actual seles ie the best evidenees of the value of an 
article at the time of the anle. The only absolute teat we have 
ef the value of stock is what it has been sold for at a fair sale. 
All other means of saecertaining the value are sveculative and une 
certain. A esle is a demonstration of the faet. Budd vy. VanOrden. 
33H. J, Bq. 143; Cloyes v. Plastie, 233 111. Apn. 133; Farson +, 
Buder, 187 111. App. 318; mn, 262 111. App. 
468. 





There being neo evidence received or offered thet would 
Warrant any verdict except one for the plaintiff, the judgment of 
the Superior court ef Cook county in affirmed. 
AFFIRMED. 


Natehett, 7., and "oSurely, 7., concur. 
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APPEAL FROM CIRCUIT COURT 


LILLIAN KR. SEYNOUR, 
Appelles, 


wR, 


SIGMUND DUNZINGKT , ) 
Appellant, \ 


OF COOK COURTY. 


WR, JUSTICE NoSURELY DELIVERED THE OPINION OF THE cOURT. 


Defendant, Dunsineki, sesks the reversal of a dveree 
Pestraining him from interfering with the complainant in her use 
of a Cement walk tetween the vureaises owned by them, reepeetively. 
In appelisnt's abstract and brief the title of the esse ie errone- 
guely civen as Dunzineki v. Seymour. 

The matter wae referred to a master in chancery. The 
decree folleve4 the findings and recommendations of the master's 
report and found that the house erected upon the presises number 
3653 borth Keller avenue, Ghicage, is owned and occupied by the 
eomplainant; that the next-door house, number 3685 North Eelier 
avenue, ic owned by the defendant; that ome Ole Jacobsen owned 
and bullt these houses in 1°67 and 3910, reepectively; that the 
buildings are used fer residence purposes; that Jacobsen con- 
atructe? upen the divicion let line between the two realdences « 
eement walk from the frent te the alley in the rear, which walk is 
built portially on Jet number 365% and partially om lot number 
— 3655 Serth Beller avenue; thet said walk was constructed for the 
Mutual benefit of tne twe houses and intended to be used in connee 
tien with the occupation of the same; that continuously theresfter 
it was used by the residents and occupants of both buildings as a 
commen passageway between the houses aid as a commen entrance to 
the rear portions of the same, as was originally intended it 
should be when constructed. Subsequentiy, in 1915, Jucobsen con- 


weyed bath buildings t@ Briazet A, Cowan ond during her ownership 
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the cement walk wac used in common by the residents and occupants 
of both buildings. HMareh 1, 1926, Siguund Dunginski, defendant, 
and his wife Cecelia acquired title to number 3655, and May 17, 
1926, number 3653 wae conveyed to Lillian RK. Seymour, the con 
Plainant. Since defendant acquired title the cement walk has been 
in the same condition as hereinbefore described and has been used 
in common by the occupants of both buildings. Shortly after May 
23, 1927, defendant erected a wire fence longitudinally on said 
Walk, passing so close to the walle of number 3653 as to make it 
practically impossible for anyone to use it se a passageway. 

The decree found that in se doing @efendant violated the righte 
eatablished in faver of the complainant and that the fence sone 
stituted an iliagal and impreper barrier in violation of the 

Fighte of the owner of number 4653 sorte Kebler avenue, Defendant 
was therefore enjoined from obsetructing the walk, reetrained from 
interfering with the complainant in her use of the walk and ordered 
to renove enid fence andi all barriers whieh he had constructed there- 
on and restore the walk to the condition it was in before he bagan 
building the fence as described in the bill of complaint. 

The only point presented for reverenl if that Ceeelia 
Dunginski, wife of the defendant, a joint owner of the premises, 
was not made a party defendant. While complainant might properly 
have made her a party defendant, the bili does not complain of any 
aete of heres and no injunction ie eoucht agsinet her and the deo 
ere doen not enfoin her. 

Furthermore, the lock ef Cecelia Dunsineski ae a party 
defendant was not oroperly raised upon the hearing. ‘The roeerd 
shows that an objection filed by the defendant te the master's 
report reads: "For that the sald Master has erroneously over-ruled 
the motion of the Gsfendiant te make Ceeelia Dungzinski a party 


defendant te this suit.” The master's report fails te disclose 
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any such motion, and even if it did the point of want of proper 
parties cannet be made before a master, 

Yo meritorious reason is resented for reverenl, and 
the deeres i» affirmed. 


Matchett, ?. J., and O'Connor, 7,, conour, 
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LEON WORKRS, a Corveration, 
Appellant, 


— 


APPEAL WROM MUBICIPAL COURT 
OF CHICAGO, 


we. 
¥. ©, WEST AND COMPANY, 1 
Cerveration Doing Business as 


THOMAS GALES COMPANY, 
Appellee, 


BR. JUSTICH MeSURELY DELIVERED THE OPINION OF THE CouRT, 


Plaintiff breught auit claiming there wae due it from 
defendant $1431.14 for merehendise seld. Defendant filed an affi- 
davit of merite ond « plea of sete-otf, alleging that by reason of 
the faulty character of the merehandise delivered by plaintifr 
defendant had sustained damages to the amount of $2796.53. The 
cage was tried by the court, without a jury, whieh found egainst 
the plaintiff on ite claim ond aguinet the defendant on its set-off, 
Both parties have appealed to this court where the appeals have 
been conselidated for hearing. The iesues are oresented under one 
abstract end one set of briefs, 

Both partiece are engaged in the manufacture and sale 
of devices ueed in witemobiles. Defendant ioe a distributer of igni- 
tion devices. It purchases materials from different factories and 
has the devices angexntled er manufactured by the Thomas-Andrews 
Corporation at Waukegan, Tllinois, The partiaqular devices which 
are the subject matter of this Litigation sare Tungsten contact 
sorews ont rivets, hereinafter enlied contact pointe, ehich are 
attsened te ao apparatus called a bresker plate used in fimition 
devices for gasoline motors. Am ¢leetric current passes through the 
Tungsten faces of these contact pointe, 

Pursuant to an order by saninples, plaintiff seld te deo 


fendant 66,060 contact points, waiieh were sent to the Thomas- 
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madvews Cervoration, where they were attached to ignition devices 
which were shipped to customers. Shortly therearter complaints 
were received from these customers that they were having trouble 
with the ignition devices, that the noters, where the devices were 
inetalled, ceuld not be atarted or, if started, would rum only for 
a minute or two. 

Another concern, the Faneteel Proeduatea Company, sells 
the same type of contact points, © the samples submitted to 
Pleintiff before defendant plseed the arder were from this company, 
Befendant had theretofore used the Fansteol peinte, which had been 

satisfactory, but plaintiff's prices were less, After the contact 
points from plaintiff Yailed te cive satisfaction, defendant resumed 
use of Fansteel pointe and these gove entire satisfaction. 

At the point of contact a metal of unusual heat resisting 
qualities is required which will not oxidize er otherwise deteriorate. 
The points purchased from plaintiff were, after use, badly oxidized 
and pitted sc that an electric gurrent wreuld net pass, 

Althoug there is some conflict in the testimony, it 
was sufficiently shown that defendant, within a reasonable time, 
@alleé@ olaintiff's attention to the faulty sharacter of the merchane 
Aise, stating that it. eculd net use the product. According te 
Plaintiff's version, it requested @4@ferndant te ship the oroduct 
baek and defendant would be given credit. Defendant's vitness 
testified that praintirt's repreventative said that it would have 
te make some adjusteent. Later defendant asked permission to ree 
turn the goods, bui plaintiff requested that they be not returned 
and inquired if they could not be used on another ignition type - 
the magmeto tyoe. This is supperted by the correspondence, plain- 
tiff saying in one letter that it was testing the Tungsten peinte 
and woulé have some suggestions to offer which would enable defendant 


to uce the contacts then in its possession. In another letter plain- 
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tiff says it will advive defentant “hat steps ahould be taken so 
that the contaet pointe would give satisfaetory service, Defendant 
thereupon made the changes suggested and removed the contact pointe 
from the breaker plates and installed them on the magnete ignition 
type, where they ceased to work satiefactorily. 

Plaintiff argues earnestly that there was no warranty; 
that the oxle was for a certain standardized article, namely, 
Tungsten moterial, «nd that under such circumstances there can be 
mo warranty, either exprese or implied. It ia in evidence, although 
there is some evidence to the contrary, tsat Tungsten is variable 
in quality and that if it is net geod, pure Tungsten of sufficient 
texture, it will oxidize an‘? burn to pieces and beeome a non-conductor 
of electricity; that the pointe furniened by plaintiff oxidized when 
heated, sn4 s ritnese teetified’ that the trouble was caueed by the 
fact that plaintiff's Tungeten “was not up te par." There wae an im. 
plied warranty that the Tungsten points sunsliea by plaintiff would 
be equal in quality and texture te the samplen of Faneteel peinte, 
which gave satisfuetion, and they failed in this respect. 

Where so buyer retains and uses the goodea sold, it is 
obligated to pay the contract price less any damages shown to have 
resulted on account of any breaeh of warranty. American Theatre Co, 


No Siegel, Sooper & Go., 2821 Ili, 145; DB 
233 Ill. 354, and many other cases. 





By reavon of the faulty character of the contact points 
furnished by plaintiff, defendant incurred an item of expense of 
$76.50 in replacing 300 serews, rivets and breaker plates, also an 
item of 340¢ for laber in remeving contacte in a large number of 
breaker plates, slse repairing 348 ignition devices at an expense of 
$209.86, There wae ales wa lose of profit on 313 erders for ignition 
devices, which were cancelled, azounting to $491.41. These items 


tetal $1260.47. 
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The devices wete special devices and there in ne evie 
dence of any market value for them. Under such cireumetances the 
measure of damages is the lose direetly and naturally resulting, in 
the ordinary course of events, from the breach of warranty. tub- 
seotion 6, section 72, Sales, chanter 19%la, Cahill's Tilinois 
Statutes. 

Tt ia maid that the lose wae not suffered by the de- 
fendant, tut by the Thomas<Andrews Cerporation. The evidence shows 
that this lattor corporation ie a manufseturer for the defendant, 
whieh furntshes the raw material to be used in sanuffacture, The 
Manufacturing company was merely the agent in tois transaction for 
the defendant, ani the damages vould be sustained by the defendant 
ae principal and not be the manufaeturing scant, 

The transfer of the gontacts te the sagnete systems 
was at the suggestion of the pisintiff, which sheuld stand the exe 
pense of this. 

The defendant was entitled to a finding of $1260.47 
upon its ples of set-off which should have been applied in diminu- 
tion of the amount due plaintiff, $1431.14, leaving a balenes Aue 
Plaintiff of $176.67. ‘The fudgeent of the trial court is reversed, 
and am the case was tried without a jury we will enter judgment in 
thie court in faver ef the plaintiff for $170.67. The costs of this 
sepeal ghall be divided equally between appellant and apneliee, 

REVERSED APD JUNOMYRT IN THIS CoURT, 
Matchett, >. J,, and O'Connor, 7., sencur, 
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FLEOK YORES, s Corporation, ) 
: Appellant, 
APP™AL FROK MUNICIPAL COURT 
Th . 


¥. ¢, WEAT AID CONPADY, o 

Cerperation Poing Business as 

THOMAS GALBS CCEPANY, 
Aprelles, 


OF CHICAGO, 


MR, JUSTIGR BeEGUARLY DELIVERED THE OPINION OF THE COURT, 


The issues and quertiona involved in this appeal are 
aleo involved in ease No. 32572, in which opinion hae this day 
been filed. For the reasens stated in that opinion, the Judgment 
ef the trial eourt ie reversed. The costs of this appeal shall 
be divided equally between appelian’ and appellee, 


Matehett, 7. 7., md O'Connor, 7., coneur. 
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PROPLE OF THN STATY OF ILLINOIS, ) 
Defendant in Error, 
BRROK TO MURICIPAL COURT 
va. 


LAWRENCE SPLAR, 
Plaintiff in 2rror. 


OY CHICAGO, 


WA, JUSTICE MeSURELY DELIVERZD THE OPINION OF THE COURT. 


Defendant wae charged with an assault with a deadly 
Weapon <- af eihenibihis and upom trial by the court was sentenced 
to a term of ‘bik aia af minety daye in the House of Correc- 
tion and fined $200. Defendant seeks a reversal. 

Defendant wae charged im the information by Jonn J. 
Curt in with wilfully, maiieciously ané intentionally running over 
him vith em autemebiie, The evidence discloses rather unusual 
sireumatances, Curtin on the night of Kay 2, 1927, wae with a 
friend, a Yr. Howell, om Sorth Clark etreet, anid about midnight 
er later telephoned for a taxioab. The cab came driven by the 4de- 
fendant, but Curtin and Howell were not yet ready te take it and 
asked defendant to wait for them, which he aid, waiting for half 
gm hour or more. Defendant testified that Curtin and Nowell then 
ii got inte the cab and instructed him to take them to a certain des- 
tinetion, which order was later countermanded and he was directed 
to take them to Hood avenue; that when they got te Hood avenue 
Curtin ordered him to drive down the alley, whieh he refused to 
do for the reason, as he testified, that he feared ao hold-up. An 
altereation followed. Defendant testified that Curtin called him 
"*hardehoiled*® and remarked that such drivers “might get bumped 
eff," There was «a 4ispute ewer the taxi bill and defendant told 
his pagsengere te get back inte the eab and he would take them te 


the police station; that Curtin then said, “Ged damn you, I have « 


goed mind te bump you off,” at the same time making move to his 
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back pocket; defeniant says he thereupon became upset and excited 
and started hie machine into the alley, going over an emhankment 
and en through the prairie, damaging the cab; that he was afraid 
Curtin was qeing to kill him; that if he struck the man, he 414 
not do se intentionally. Defendart at once got in touch with the 
road superintendent of the taxt ead company and they leoked fer a 
policeman. The superintendent an’ the defendant rode beck ta the 
scene of the altereation ani frem there to the police station at 
about 3:40 a. m., where defendant reported that there had been an 
attempted hold-up. The pollee oifleer, the read superintendent 
and the defendant, after some extenelve search, found Curtin at 
St. Jeseph's hoepital at about eight o'clock a. m, 

Curtin denies that he tol4 the defendant to drive 
down the alley and denies that he made o movement te his back 
pocket during the alterention, Curtin ond Howell gave testimony 
tending te show that defendant intentionally dreve wp on the side- 
Walk and struck them vith hie eab, inflicting serious injuries, 
because they would not pay “hat they considered an exorbitant 
taxiesb bill. 

the ecurt held that testimony as te »hether Curtin 
and Horell were intoxicated was not admiseaible. Such teetimeny 
shoul’ heve been heard not only as touching the recellection of 
the complaining wliness#ee ae to the ocaurrence but alse as tending 
te support the theory of the defense that they ured the alleged 
threatening language because of their eontition at the time, 

| We are not satisfied to aliew this judement toe stand, 
The charge against the defendant is a serious one and, so far as 
the record shews, the cowplaining witnesses are reputable citizens. 
The case wae tried ix a more or less haphasard way. Svidence as te 
ali the facets and clreumetances should be heard. If the alley in 


Question was near Howell's residence, this should definitely appear 
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by evidence, The testimony as to the smount of the taxieab bill 
is vague. ‘there is ne evidence as to how Curtin and ilowell left 
the scene of the sileced assault, Apparently some of Gurtin's 
clothes were subsequently found at the place, but thie ie un- 
explained. There is no evidence as to when Curtin went to the 
hespital or a» to his condition when he arrived there, nor as to 
Howebl‘s condition efter the alleged assault, except their own 
statements, All the facts and circumstances of the occurrence 
should be shewn so that the trial court may have a sound basis 
for a conclusion. 

There is a suggestion in the reeord that the facts 
had passed from the resollectian of the trial Judee at the time 
he made his finding end proneunced sentence, A new trial should 
develop a1) the facts snd circumstances, and the Judgment is 
therefore reversed aid the enuse remanded, 


REVERSED ABD RENANDED, 


Matehett, ?. J., and O'Connor, J,, coneur. 
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CHARLES A, MANTHI¥, 


Appelice, 
APPEAL FROM MUNICIPAL COURT 
va, 
OF CHICAGO, 
ALBERT GHEPANEE , . 
Agrellant, 


BR, JUSTICE MeSURELY DELIVERED THE OPINION OF THE GoURT, 


Plaintiff, bringing sult to recover real estate 
broker's commission, upon trial by the court had Judgment fer 
$780, from which defendant appeals. 

Ae the cage must be re-tried we shall net state the 
evidence at any length. ‘The transaction on whieh plaintiff claims 
a commission wae a sale by defentant of certain property to the 
Standard O11 Company. Plaintiff did net proeeure the purchaser. 
Some considerable time befcre the defendant saequired the property 
in question, plaintiff hsd introduced a broker named Roe te him. 
Roe wae the broker for defendant in the sale to the Standard 
O11 Company. 

Plaintiff's claim reste unon « street conversation 
with defendant over a year after the aale, in which he says defends 
ant premised to pay him 5750 as esemteston,. The court seems to 
have based ites finding eclely upon this converention. Defendant 
denied that this conversation took place and denied that he at any 
time promised to pay plaintirr anything fer commissions. Defendant 
offered to show that the iegan Square bond & Realty Company, acting 
through Koe, its employee, was the procuring cause of the sale; 
that this company was paid the coumiecien provided fer in the cen- 
tractor sale. The court held that all such evidence was inadsiis- 
sible on the theory that, regsrdless of whe procured the buyer 


his 
and received a commission therefor, defendant was bound by/alleged — 
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promise to plaintiff, The evidence was aduiasible as tending te 
negative the testimony of plaintiff as to the promise of defendant, 
for 1t would hardly be probable that, where one broker had ax- 
Clusively negotiated a sale and received a sounission, the seller 
Would subsequently - especially a long time theresiter - promise 
te pay another broker a similar commission. Furthermere, the 
evidence tended to show that, if the promise was made, it was a 
mere nudum pagtum. 

The case was tried in an informal, irregular manner, 
All facts relating to the transaction should have been considered, 
Ve would also suggest thet if thia case ie tried again the broker 
Ree should’ testify, giving his version of the matter. 

The judgement is reversed and the esuse remanded, 


REVERSED AKD REMANDED, 


Matohett, ©. J., and O'Gonnor, J., coneur. 
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CRNTRAL REFINANCE CORPORATION, ~ 4 9 I « A. 6 4. r 
a Corporation, 


Appellant, 
APPEAL VYROM MURICIPAL COURT 
ve. 
OF CHICAGO. 
JOHR BIPICH, alae known ae 
John Cipic, 
Appellee, 


BR, JUSTICE MeSURELY DELIVERED TRE OPINION OF THS COURT, 


Plainti?f hed a Judgment entered agninat defendant 
for $480 by confession upon a judgment note. On motion the fudge} 
ment was opened and defendant was given leave to appear and defend, 
There wae a fury trial an¢ a verdict and judgment en the verdict, 
but the abetract gives no information om to either, From the fnet 
that plaintiff arpeale, ye assume that the verdiet end Judgement 
wera against him. 

The firet point presented is that plaintiff must prove 
his case by a preponderanee of the evidence, Doubtless this is 
true. Defendant's son Andrew testified that plaintiff agreed to 
sell him an matometiie, allowing him $100 on his old automobile, 
and hie father, the defendant, was to sign a note for $400; that 
the note was not filled eut; that Bie father could not read but 
Signed the note ond plaintiff took it away; that neither he ner 
hie father received the automobile which they had thus purchased 
and have never received snything whateoever for the note, and that 
up to the time of the trial no sutomotbile had been delivered to 
them in consideration for the note; that he 4id net know where the 
men with whom he dealt were from. 

An employee of the oinintiff teatified that he never 
had any dealings with either the defendant or his sen; that he 
first met them upon the trial; that plaintiff got the note from 


the South Chicage Paige Jewett Conpany, but the witness 444 not 
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know of his own persmmal knowledge where the plaintiff's repre- 
senative got the note and does not know whether or not plain. 
tiff's representative had the defendant sign the note. 

Neither the note nor the chattel mortgage, which is 
seid to have been given, is in the abstract. We must therefore 
aenume that both note ant chattel mortgage ran to plaintiff. 
Where testimony is inadequately abstracted, the presumption is 
that the evidence if enmpletely abstracted would sustain the 
Judgment. Glos v, Shedd, 218 T11., 20%. The evidence established 
vitheut controversy that defendant gave the note as part of the 
purehase price of an automobile which he never recetved. Theres 
fore there wae a fsilure of consideration. 

éyen Lf we aseume that plaintiff purchased the paper, 
notes securéd by shattel mortgages when assigned sre eubjcet to 
all defenses existing between the payee and the payor of said notes, 
the same as if said notes were held by the payee therein named. 
Chapter 95, Morteaces, paragraph 27, Ushill's Illinois Statutes, 

The son testified that the defendant at the time ef 
the trial was in the insane asylum, aid plaintiff argues that an 
ineane person must be represented in eourt by ® coneervator duly 
appointed. The evidence fails te show that defendant was adjudged 
insane; for aught appears, defendant was employed in the asylum. 
Furthermore, plaintiff proceeded with the trial without objeeting; 
it cannot new raise thie peint. 

Unen the recerd as presented to us, the enly preper 
verdict wae te find the issues against the plaintirf., The judgment 
is affirmed, 

AFFIRMED, 


Matenett, P. J., and O'Conner, J., coneur, 
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CITY oF CHICAGO, 
Appellee, 
APPRAL PROM MURICIPAL CouRT 


GF CHICAGO, 


va. 


. L. HAGLEY, 
Appellant, 


BR, JUSTICE MeSUAELY DSLIVERED THK OPLEION OF THE couRT, 


The City ef Chicage by a complaint “harged the defend~ 
ant with operating and keeping an ice cream parkée,in the City of 
Chicage without first having obtained a lieense to do so, in vielae 
tion ef Section 3431 of the Chicago Municipal Code. Upon trial by 
the court the defendant was found guilty and fined $26. dhe ap- 
pealed directly to the Supreme court, which held that it did not 
have jurisdiction and traneferred the cause to this court. City 
of Chiosgo v. Hagley, 329 I11. 635. 

The seetion of the Bunicipali Code referred to pre- 
vides that no pereon shall engage in the businesa of keeping what 
ie generally known ae an ig¢ge cream parlor without first hawing 
obtained a license, ‘The Gupreme court opinion states the facte 
and issues substantially ae fellows: Defendant ise operating a 
Pleee of business at 127 Bast Sth street, Chiesge, where whe 
serves meals, sandwiches, canties, ice crean, soda watere and 
other articles ef food and drink usually kept in a firet-class 
restaurant. She contends that she ie operating a tearoom and that 
her salea of ice cream are merely incidental to her businese ef 
serving meale and lunches. Defendant says that the evidenee shows 
that she is not operating an ice oream parler, ami the City says 
it shows thet she is, If the Municipal court has correctly de- 
eided that she is eonddcting an iee cream parlor, ita judgment ie 


‘Pight; but if she is conducting a restaurant and her sales ef 
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fee cream are only incidental to the resteurant business, the 
Judgment ie wreng. 

There is thue presented to thin court only the 
question whether ahe is conducting an fee oréem parior or a 
restaurait. Ye hold that the evidence shows that she de gone 
ducting a restaurant business and that the sales of ice cream 
and beverages are incidental therete. 

The evidence shows that between sixty ond seventy 
per cent of the bueiness was the serving of het food and the re- 
mainder was about equally divided between sales of candy and ice 
oream, including ice crews served at meals. Righty per cent of 
the space in the etere ware devoted te restaurant purposes. 
Seventy-five per sent of the pay-roll wae used te pay employers 
engage’ in serving hot foot and meals. Jee cream wae served with 
meals and eccasionally separate from meals. ‘Two of defendant's 
menue are in evidence showing an extensive variety of faoed, made 
up of many items. Gnly a few of these relate to ioe cream or 
beverages, Under any reasonable definition, the business conducted 
Was a restaurant and not an lee cream parlor. 

Decided cases infiuencing our conclusion are Barnard 
& Miller vy. Gity of Caioaga, 316 111. 819, in which it was held 
that statutes granting powers to municipal corporations are to be 
construed strictly and ony reasonable doubt as to the existence 


of the porer must be resolved againet the municipality. See also 


Bumons v, City of Lewiston, 132 111. 380; r¢ 
v. Rawlings, 135 Til. 36. 

The evidence “oom not warrant the judgment entered 
and it ine reversed, 


Matehett, P. 7., and O'Conner, J... concur. 
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PURMMAR TAUST & SAVINGS BANK, 
Administrator of the Ustate of 
Kazimir Preactevich, Deceased, 


ee See 


Appell ee, 
APPLAL FROM SUPERIOR GOURT 
vs. ; 
OF COOK COUATY, 
GRAND TRUNK WESTERN RAILWAY GOwPANY, 
App ¢liemt. 


BR, JUSTICN MATCHETT DRLIVERSD THE OPINION OF THE COURT, 


Thie is an aetion by the administrator of a deceased 
employee under the Vederal employers! Liability act, whorebythe 
plaintiff seeks to recover dasagen against the defendant on age 
count of injuries resulting in death sustained by the deceased 
While working for the defendant at one of ite yards ip the city 
of Chicago near 12th etreet on April 24, 1994, There was a trial 
by jury and a verdict for plaintiff in the sum ef $22,800, wren 
which the court, over-ruling motions fer a new trial ant in arrest, 
entered judjguent. ihe ame gause wae before us on a former appeal. 

k 8 ‘ WR oe, 242 111. App. 428, 

& judgnent for the administrater in the sum of $15,000 
was there reversed for the reason, as thie ceurt found, thet the 
evidence failed te show that the deceased at the time of the ine 
juries whieh resulted in his death was employed in interstate 
commeres. 

The faete atated in the opinien Tiled in that case 
need net be repeated here. An examination of the record dincloses 
No material 4ifference, Upon the former trial most of thers facte 
were presented by etipulation; woon the present trisi, by the 
testimony ef witnesses, Ae the facts are itn substance the aame, 
it will not be necessary to repeat the recital of facts ae given in 
the former opinion; We there said: 


"Srom this yveview of the decisions, we are persuaded the 
evidence in this case faile to muke prima facie proof of a ease — 
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for plaintiff under the atatute. When the interstate ehipment 
of meat was unloaded at Twelfth street, so far oo the evidence 
here digeloses, the interstate movement of the scar ceased. 
Other movements, Tirat te the track and later to the yarde fer 
repair, were presumptively intrastate movenenta, and there is 
no evidenee from which a jury eould reasonably find that such 
movements were ether than intrastate movements, In fact there 
ie not ae eeintillia of evidence in the reeord showing that the 
Movernents of the car, firet to the track and afterwarde to the 
yards, were in connection with any interstate purpone, The 
Plaintiff eannot establish her ease by « gaueee. It may or may 
met have been that the movement ef the ear te the track und 
aftervaris te the yarde fer repair was only the interruption 
of » general interstate movement; but if mech in the ease, 
thie resord is wholly devoid of any testimony tending te shew 
that material foet,* 


This court is bound by ite former deeision, and we 
apprehend it to be our duty te reverae this judgment witheut 
Femanding the cause and for reasena there Tully stated. 

The judgment will therefore be reversed with finding of 
fact and judgment here for defendant. 
REVERSED WITH FIMDING OF PACT 
ASD JUDGMERT HERE, 


O'Conner, ”. 7., and KeSurely, J., coneur, 





Pease b) vr efit ees a 
eS tg: agree hintnte Bae ye ted io’ Pex 


Pr acetel vst ud Samed at sxmen ahdy 


itttets ‘qieneigme lee 


tase i Pawan els sateven of yteh tHe os ‘ot eh 
Laat, igh -. ae I] ye 8% Pie Sy By WH weet # >? haa’ 
sbevase ade oxen aneeast Tot dae pause apes ba 

“te elites terns 5 satin eto, = ? 
: , 6 By 443% BTAL ue Hes kaha 























OSH ey RE en)" 
eye a J “saa 
Ht phe a ‘ * $ Seam BAS 7 atip ae ls 
won - element bao wphig 
ee a 2 % : m Seis 
F i i I ar m en. 3 ne é j 
me" we Ne a ba ” Cenk apt : * 
eR a Bee? ie * ee 
ri ¢ ‘He wes 
*~ a ve a eee ry re 
’ 

i , ati i 1 * 
* y & & a 
Pitt Big 

n © oe j 
. a? Yee ee Rae ite ae 
io” (tee tek 9% ‘ya 
. 4 os neh ase Tn, Sa, eee <a* 
r v4 DRING. BS thet ened gtat 2% oon hive 
os ine 





32076 PISDING OF Facer, 


Wo find as os fact that at the time deceased reeeived 
the injuries which reovlted in his death and on account of which 
the adminietrater brings suit, neither defendent nor sald deceased 
was engaged in interstate commerce within the meaning of the 
Federal Smployers' Liability «et. 
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e497 A. B44 
VHARLES DICKINSON BOYLES, ) 
Appellant, 
APPEAL FROM SUPESRIOR 


COURT OF COOK COUNTY. 


vs. 

GHARLES &, QUINLAN, Executor of 

the Entate of Albert Dickineon, 
Deceased, EMMA BENHAM DICKINSOR, ) 
ILLINOIS MERCHANTS TRUST COMPABY, | 


an Illineise Cerporation, etc., @t al., 
Appellees. 


wR, RAXEXEXKG JUSTICN KATOEET? 
DELIVERED THE OPINION OF FHS Covert. 


This sppeal ie by Beyles, ome of the legatees, from 
a decree construing the will of Albert Dickinson. The 4eesaced 
in hie lifetime was interested in the seed business. Boyles, a 
nephew, began working for him in 1937 as an offiee boy, Te cone 
tinued te work with hie uncle until 1988, when the Albert Dickine 
son Company was organized to continue the same business, and 
Boyles became the secretary of the company. 

Charles Dickinson, a brother cf the testator, was a 
stockholder, ond in 1912 obtained control of the company through 
securing the vete of certain etock which up te that time was ornad 
and gontrelled by anether brother of the testator, Hathan Dickin- 
son, now alse Accesses. When Charles Diekinson obtained control 
of the company, Albert praetically retired therefrom and fer eight | 
years thereafter took no part in ites affaires, The nephew Zoyles, 
hovrever, remained on the Beard of Director# and xept Albert Dicke 
inson informed about the business. 

’ Cn Bay 160, 1920, Boyles amd Albert Dickinvon egoin 
acquired control of the cerperstion as the result of an agreement 
with Charles Dickinson, by “hich they gusranteed to nim certain 
dividends on his stock in the company, Te secure this guaranty 


shares of stock of different companies which had been organised 
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in conneetion vith the business were placed in the name of Henry 
Rabson as trustee. Boyles and Albert Dickinsen further agreed that 
the Chicaro Deck Company (ancther eorperation whieh thay eontrelled) 
Wouldilendto the Albert Dickinson Company 71,000,000. The loan wae 
needed. The statenent of the company as of June 50, 1920, showed 
losses for the previous twelve months amounting te $471,866.30, 

As a reault of thie agreement Charles Dickinson ree 
tired from the business, Beyles was elested preaident of the core 
poration and hes held the office sinve tuat time. Boyles was then 
$4 yeare of age and Albert Dickineon 178. 

During the five flseal yoors prior te Jume 20, 1920, 
the combined net earninge of the allled Diekinson companies amounted 
to $1,454,186.62. From June 9, 19%, to Gatober 27, 1923, there 
same companies showed a total lows of 91,011 ,324.10, 

The will of Albert Dickineon, which is construed by 
the “ecrer, wan executed on Jume ©, 1920, It genve certain spetiric 
properties te the testator's wife and to her alac further a legacy 
ef $200,000, It named the nephew Charlier ©. Boyleu executor, and 
bequesthed to iim on undivided one-third interest in s parcel of 
real estate. Article 4, whieh the decree sonatrued, ie ae follows: 

“IL aleo give and bequeath unto my said neyhow Charles Dicke 
inson Eoyler ané The Zergsante’ Lean and Trust Company, as 
Trustees, ami te the survivor ef them, fer the benefit ef my 
seid nephew, evil the shares of capital stock whieh I may own, 
at the date of my decease, cf the following corporations: 

The Albert Dickineom Coupany, a eerporation ef Lllineia; 

bungesser-Dickinson Seed Company, a corporation of New 
areas 
in City Trading Company, a corporation of Ainnesota; 
Edward Jonea Company, © corporation of Minnesota; 
Craver-Piekinson Seed Gompany, a corporation of New York; 
the Albert Dickinson Cowpany of Kassachusetts, a corperatia 
ef Kaganchusetts; 
or the shares of stock in any corporation or cerveratione for 
whieh I may have exchanged said stocks during my lifetime; said 
aheres shall inelude any shaves belonging to me and atanding in 
the name of Henry Babson, Trustee, or his successor in trust, an 
this bequest ie upon condition that my eaid nephew shall aecume 


any obligations for the security of which said shares may have 
been deposited with the eaid Babson as Truste#, and shall holaé 
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the remainder of my estate harmless from any claim, demand, expense, 
loss or damage on account of said obligations, to have and to hold 
upon the following trusts and for the following purposes, that is 
to say:. 


(1) To pay the entire net income from said trust estate 
to my said nephew, Charles Dickinson Boyles, during the term of 
his naturel life," *«# 

The Article further provided that upon the death of 
Boyles the trustee should convey the fund te the lLegatees and devisees 
of the residusry estate; previded that if all the legavies and be- 
quests should not have been paid in full, the trust estate should be 
first avelied to the payment of these legacies. Another section 
a@ranted power to hold and manage the trust estate and provided: 

"If said shares of etock constituting this trust estate shall 
be, before or after my death, sold, exchanged, or otherwise dige 
pesed of, the proceeds of auch sale, exchange or other ‘isanosi tion 
ghall pase to or be retained by saia Trustees upon the seme trust 
as here inabeve provided,” 

The will gave specific legacies to certain of the 
testator's nephews, nieces and cousins, to hie sister Frances, to 
the mn of his nephew, thomas D, Boyles, and alter the payment of 
these, provided for legacies to a number of charitable organizations, 
including the ¥.#.C,A. and the (ld People's dome of the City of 
Chicago, which/are designated residuery legatees. 

At the time of the execution of this will the testator 
owned 3,161 shares of the capital stock of the Chicage Pook Company, 
the corporation already mentioned, end on August 3rd thereafter the 
Deck company loaned to the Albert Dickinsen Company, as had been 
agreed, $1,000,000. On September 16th thereafter the certificate of 
ineosrperation ef the Albert Diekéimon Comoany wae amended and ites 
capital steek changed to shares of common stock of no par value and 
shares of preferred stock of ne per value, In December, 1922, 9490 
shares of this preferred stock were gelivered by the Albert Dickinson 
Company to the Deck Coupany in satisfaction of the indebtedness to it 
whieh at that time had been reduced te $949,000, This was the only 


preferred stock of the Albert Dickinson Company ever issued, The 
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assets of the Deck Company were distributed to the stoakholders 
thereafter on July 31, 1923, and et that time there were transferred 
to Albert Dickinson, wit other securities, 742 shares of this pre- 
ferred stock, These shares were delivered by the Deck Company 60 
William PF. Hale, who at that time had become the attorney of Albert 
Mickineon. The certificates of steak representing these shares were 
enferged in blank by Albert Dickinson, and he centinued te owm them 
wntil the time of his death. 

Boyles, a esicokholéd«r and viee-president of the 
Chicage Dock Company, participated in these transactions, was present 
and voted for al. the necessary resolutions, Albert Dickinson, who 
then held about 78% of the outstanding stock of the Doek Company, 
also participated in these proceedings snd sontinued to be a director 
of the Chicago Deck Compamy until July 10, 1923, when his place was 
taken by his attorney, Hale. Albert Dickingon did not personally 
attend any of the meetings of the esteckholders or beard of directors 
of either the Deck Company or Albert Diekincon Company after the year 
1920, but he was represented by proxy and his representatives had full 
information in regar4 to the affelra ef these companies ‘uring the 
years 1971, 19972 and 1923. The preferred stoek of the Albert Digkin- 
son Company kas not peld any dividends since it was ieued, 

Om August 14, 1922, a sorperation was organised under 
the laws cf the State of Delarare, taxing the name of Dickizeon Come 
pany, with a total authorised issue of 65,000 shares of stock. On or 
about January 19, 19245, Albert Dickinson exchanged all the shares of 
eommon stock which he owned in the various companier in which he was 
then interested, except his shares ef steck in the Chicage Deck Com- 
pany, for 10646 shares of stock of thie Diekineon Company, the 
Delaware corporation. At that time Albert Dickinson did net own any 


preferred stock of the Albert Dickinson Company. The Delaware Company 
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was organize’ gursuant te a plan formed prior te the execution of the 
will and was intended te be used as a holding company which would seo 
quire the stock of the Albert Diekinson Company of Illineie and ites 
allied corporations, 

After the execution of the will there ware ne substantial 
change in the ascvets owned by the decedent with the exeeption that ene 
piece of real estate which had been specificully devised by the will 
Was conveyed te Boyd Dickinson. 

On Ostober 27, 1923, the teetator executed a codicil 
to his wibl im which he gave a further specific bequest of $10,000 to a 
relative, and stated: 

"In view of the fact that there may be no ready market for 
the sale of some of the assete of my eatate I direct that my 
property after the ‘incositions made in made im Articlea I, II 
and Itt ef my ¥111 shall be paid to my Trustees and that they 
ahnall set up the trusts and pay all the legacies without in- 
terest which are mentioned in my F411 and this Codicil, and my 
said Trustees may 4elay the onyment of such Legacies in erder to 
fully realize upon my estate or for any other reason in their 
@iseretion; but emid legacies shall be paid ae ranidly as pessible 
in the order in whieh they sre named an4 all ef then #hall be patd 
within ten (16) yesre after mp death." 

Thiea eodicil noses Charles 5. Quinlen as executor ine 
stead of Charles 3. Boyles, The eodieil 4i4 not expressly republish 
the original will. It wae prepared for the testator by hie then 
atterney, Hale, who personally represented the deceased after October, 
1921, amd whe prior te that time had represented him as executor of 
the estate of his sister. 

Kr, Hale testified thet juet prior to the making of the 
eodielil Er, Albert Dickinson was very herd ef hearing and that it 
wae very (iffieult te cormunicate with nim. jiis evidence aise tends 
te show that Beyles head caused the Albert Dickinzon Company to enter 
inte some kin¢ of an arrangement fer consolidating with another com- 
pany known as the Continental See4 Cempany, of which « Er. Heath was 
“the guiding enirit;* thet Albert Dickinson was not entirely satise 


fied with the vray Mr. Boyles handled this matter; that what Albert 
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Dickinson really desired was te get the services of ir. Heath 
without any consolidation. Mr. Hale, however, says that Albert 
Diekinson at no time made any statement in which he direetly 
blamed Boyles for the losses of the Albert Dickinson Company, and 
he explains the faet that an additional trustee under the will was 
added by saying aha Anon suggestion by himself in order to comply 
with the laws of the State of Plorida where Albert Dickinson and 
his family then resided. 

the tact 

‘Kr. Hale's evidence further showg/that there probably 
would not be available assets fer the payment of all the legacies 
provided for in the eriinal will was made known to the testator 
prior to the execution ef the codicil; that having that matter in 
mind Kr. Hale prepared a draft of a new will and went through the 
a4ifferent provisions of it with Albert Dickinson and Kre. Dickin- 
gon; that Albert Dickinson himeelf took the new will and spent a 
Leng time looking it over and when he got through reading it he 
shook his head and said, “I don't understand;" that Mr. Hale then 
inquired particularly of the testator as to what it was he did not 
understand and the testator said that he understood the fact that 
he might not have ough money te pay all the legacies but that he 
could not remember distinctly the different charities and what thgy 
were. He said, “he reealled a few of them, but when he attempted to 
tell me what they were, he became uncertain and eaid, 'I don't 
remember.'* Mr, Hale than agked him whether he would like te 
abandon the draft ef the will and prepare « codicil and he said he 
would and this was done and the cedicil executed. 

On January 3, 1925, a trust estate amounting in value 
to about $35,000 was created by Albert Dickinson for the benefit 
of certain of his relatives. He died om April 5, 1925, being 
at that time more than 83 years of age, and left his surviving as 


his only heirs at law and next of kin, Emma Benham Dickinson, his 
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widow; Charles Dickineon, hier brother; Frances Dickinson, his sis 
ter; Charles Mckinson Foyles and Albert Boyd Dickinson, his 
nephews; Xatherine Boyles and Ruth Dickinson, his nieees, and 
Thomas D. Soyles, his grandnephew. 

The deores finds that the #111 is ambiguous ond that 
@ proper conetruction of the will ond cedicll ia that all the 
shares of the cowson etock of tha Diekineen Company of Deleware 
whieh the testator oened at the time of his death and the identi- 
fied proceeds of sale of other stock of the eaid Diekinson Company 
of Delaware constituted the whole ef the trust fund created by 
article 4 of the will; that the shares of the preferred stock of 
the Albert Dickinson Company of Lilinois, whick the testater owned 
at hin death, were not = part of the trust fund, and that this 
conatruction of the will and eodicil ia aesording to the intent 
of the testator. A degree wae entered in accordance with theee 
findings. 

In the foregoing statewent we have recited the faete 
a@ disclosed without any attempt to distinguish the evidence which 
Was vreperly afimitted from that deproperly reeeived. We rave found 
it unnecessary to diecriminate in this reward, 

‘two briefs have been filed im suppert of the feeree, 
one by the Young Ken's Christian Assoolation of Chicage and the 
other by various erhoritable organizations and certain legatees whe 
join in presenting their views. 

The brief of the ¥. i, ©. A. of Chioage urges that 
the proper construction ef the 4th flause of the testator’s will 
is that the testator bequeathed all the shares ef capital stock 
whieh I nox om of tne follewing correrations: The Albert Diekin- 
son Company.” snouee The other legatees ineslst that the groper 


construction of that clause ie: 
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"I alec give and bequeath unto my said nephew, Charles 
Diekinson Boyles, and the herchents Loan and Trust Company, as 
Trustees, ans to the survivors of them, for the benefit of my 
said nephew, all the shares of capital stock which I may own at 
the date of my decease, remsining from these I now own, of the 
follovring corverations: The Albert Dickinson Company, *****" 

Charles D, Boyles contends that the language of the 
tentater, naxely, “all the shares of eapital stock which I may 
own, at the date of my decease, of ~~ follewing corporationa: 

The Albert Dickineon Commany,***"** " fe unambigueus and mone 
@xactiy shat it says; that ia, that the traat for Beyles was te 
include al] the shares of the capital stock of the Albert D1okine 
gon Company which the testator might own at the date of his dee 
eense, and there being no dispute sbout the facet that he owned the 
preferred steck of the Albert Diekinoon Comnany at that time, 1% 
of necessity follows that the trustees ore entitled to take the 
game snd that the court erred in conetruing the will sotherwiee, 

it is quite impossible te review im detail the numer- 
ous cases which have been cited in the exhaustive briefs filed, 
The parties are agretd that the primary rule in the interpretation 
of wills is that the purnose of euch construction must be to find 
the intention eof the testator as expressed in the words used; that 
this rule dominates al] others, an¢ that for the purpore of anger- 
taining the true intent the eourt will sit tn the testator's are 
chair. It is also esnesded that subjeet to thie primary rule the 
primary intention rather thar «a apecial intentien controls; that 
all words were used for a murpese; that every werd will be serutie 
nized and given effeet if possible, andi thst the whele will mat 
be considered. These and many other rules are eupperted by the 
authorities cited. 

It is contended in support of the construetion adopted 
by the deeree that it carries out the intention of the testater, and 


a8 sustaining thie contention it is suggssted that the eriginal will 
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gave pecuniary legacies to the amount of $900,000, shout one-half 
of which rent to relatives of the testator; that ether than the 
investment in the Chicage Dock Company there would have been a 
Aeficteney of nearly $400,000 in ageets available for payment of 
the pecuniary legacies; that tue shares of the Dock Company which 
the testater owned when he made his will were worth about %900 000 
and constituted the prisicipal liquid asset of his estate; that if 
he had intended that Boyles should receive the income of this Dock 
company steck or any of it, he would have included it smong the 
stocks nased in Article IV, but that he did not do this, and conse ~ 
quently it is said to be “spparent that he earmarked that investment 
for the payment of the pecuniary legacies, so far as necessary, and 
the balance for the residuary legatees.* It is anid that then the 
teateator gave to Boyles o life interest in hia stock in the Albert 
Dickinesen company, that gift was an interest in & company which 
owed, or war about to owe, a million dollara, md obviously it was 
in the mind of the testater te make hie bequest to Boyles eubject 
to that debt; that later by the transactions in which Leyles hed a 
part, the equitable interest in the debt, to which Boyle's gift 
Was subject, was converted into the preferred stock whieh ts tere 
in controversy end came into the pessesaion of the teatater in that 
form before the sodiecil was made, 

It ie said that before the execution of the esdiecil 
Seyles had failed to improve the condition ef the Albert Dickinson 
company and it hed suffered great losses and had become involved 
in the proposed consolidation vith the Continental Seed Company; 
that the Albert Dickinson Company had been sued for an seccunting 
and that the testator had made good about one-third or $65,000 ef 
the #ireet loes and hed obligeted himself under contract to the 
extent of possibly one-third of $600,000 more; that the testator's 


liability to Charles Dickinsen on the guaranty contract as te 
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dividends had changed from a mere posaibility to an setuality; 
that the interest in the semi-liquid debt of the Albert Dickinson 
Company Lad become a frozen asset in the siape of preferred stack 
fer which there was no morket; that before the codicil wae made 
the testator had taken oway his powers of attorney from Boyles, 
and by the codieil removed Doyles as exeoutor; that subsequent to 
the execution of the eedicil he deeded to wether nephew real en- 
tate ehich by Article III of hia original will he had devised te 
Boyles. It is therefore inferred that it wae beeauee of the un- 
salable eondition of certain real estate and this preferred stock, 
an4 not beeause he intended te give Boyles the preferred stogk for 
Aife, that the testator, at bis atterney's suggestion, ineluded in 
his eoficil the previeien that ae there might be no ready market 
fer the eale of some of the agsets of hie estate, the trustees 
should have a maximum 6f ten years in which to pay the legacies. 
It is said there were only two unsalable assets to which tha 
teatator could have referred - the Ulsrk etreet real estate and 
the preferred atock - and that thie provision of the cedicil would 
be imperssible of execution if the preferred stock were tied up fer 
Boyles’ Lifetime ond Heylee lived out his expectancy, which was 
between fourteen and eighteen yeara; that the testator's sicter 
Frances had an expectaney of leas than ten years when the testater 
4ied; that the bequest for her Life was next te the last of these 
given by the will to the testator's ern relatives; that the eedieil 
Provided that the legacies should be paid se ranidly ae poesetble 
in the order named; that it ie unreasonable te supnece that the 
testator was willing to deprive hie sister fer the whele of her 
Life of the income of the trust ¢reated for her benefit, in order 
that Boyles might get the ineame from the preferred stock as wall 
as from the common stock during the fourteen or more yeare of his 


expectancy; that if the testator had intended to give Rovies an 
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interest in the business as distinguished from invucwe, he would 
have given him the stock himoolf, or at least have given mim full 
“Woting pever, that on the contrary he net only gave Uevles nothing 
but the income but vorted tho title originally in two trustees, 
ef which Boyles was one; that even in the cift ef that income the 
testator made it conditional upon Boyles holding the tesatator's 
estate harclese frou liability on the guaranty sontract held by 
Charlies Piskingen. Thier ineome from the teetator’s stecks under 
Charlies Dickinson's nunagenent had amgunted to about $4,000 a year, 
and the effect of the construction for which Soyles now contends 
would be to give him thie and in addition a prior lien on the cor- 
perats assets of the albert Dickinson Company, for hie life,to the 
extent of about $45,060 a year income represented by the cumulative 
dividends on thie preferred stock, | 

It is urged that the same inferences are to be draw 
from paragraph 4 of Article IV of the will, whieh inaileates that 
the teetater contemplated the poswible sale by nimeslf during his 
lifetime of the stocks conetituting the trust, ond from the facet 
that the will iteelf conferred power on the trustees te sell these. 

From ali these faste it 1s areued that there never was 
& Moment wher the testator intended that the income from the pre-e 
ferred stoek of the Albert Dickinacn Coopany should co te Eoylea, 

Ve are not, for several reasone, impreseed with these 
contentions, in the first pleee, it aypears that Albert Dickinson 
had the benefit of counsel at the time be drew the will and at the 
time he drew the ecticil, and if it had been hie desire or intene 
tion to save the liguid aaset of stoek in the Dock Company applied 
to the payment of legseles, it would have been on easy matter fer 
him to have said eo. iie 414 mot say it, and in view of that con- 
trolling fact the other cirgumstenees recited are not at all per- 
suasive. 
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The evidenoe indicates that Albert Dickinson was a 
business man of ability; he uncerstoed the exigencies of the 
buginese on4 evidently was of the opinion that thone exivenctes 
might be such ae te make it umwise and inexpedient fer him to 
tie “p the available cash or ite sguivelent belonwines to nia ese 
tate, thus making it peseible to wreek the entire business in 
which he and Boyles were engaged, resulting ultimately in the 
poselbility that the legactes could not be paid at all. He 414 not 
esrmerk the Dock Company investment, but on the contrary Left it 
where hie executor might make that use of it which would beat con+ 
serve the business. UnAoubtediy he intended that the legacies 
given by him should be paid, but the codicil shows slearly, we 
think, that he 414 not desire that thie should be Aone at the ex- 
pense of ruin te the business, “e are unable te extract from this 
evidence that isek ef confidence of the teatater in the business 
abliity of Boyles which the legatees seem te regard as a necessary 
inference, ‘the fact that in the codicil he named a cowtrustee ia 
@zphained by the testimony of Br. Male, whe afwieet it fer the 
purpose of complying with the laws of Florida, «nd while he removed 
Koylee as executor of hie will, there was a very good reason for 
that ether than any lack of confidence in his business ability, 
fhamely, that as executor of the will Boyles wight be placed in 
an inconsistent situation, hie duty as executor eonflicting with 
hie private interest. 

All the extrinsic evidence which was subsitted is, we 
think, whelly insurfiecient either te establish the intention of the 
teatater that the preferred eatock should be devoted to the payment 
of legaeies or te prove a lack of csenfidenece in the business soumen 
an’ shility ef BPeyles. Sueh inferences rest upon mere conjecture. 


When the will was executed and later, after mest of the matters 


recited had ocurred, the testator had the opportunity te Aewete 
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the Meck Company assets or the preferred took to the payment of 
legacier, At each time he was acting under the advide of ex 
perienced counesl, and just prier to the exeeution of the eodicil 
he discussed the matter quite fully with Mre, Diekinson. ‘The Fact 
that molther in the will ner in the eodicil did he express the 
intention, makes it imposelbie to infer from these faecte and 
cireumetsnces that the intentien existed other than possibly as 
a hope. 

if we are correct in tule conclusion, the next con« 
tention of the legatees (nomely, that the changing of the form 
of the property from liquid assete of the Deak Company into the 
preferred’ stock of the Albert Dickineon Company, should net be 
permitted to defeat the intention of the téeetater) falls to the 
ground. It 18 true that the mere ieonen tn form of property deo 
vised or bequeathed will net dateoat the intention ef the teatater 
and that rule has been applied where the property fuvclved vas shawes 
of steck in corporations, as shown by the eases cited, namely, 
Hevens v, Hayeng, 2 Sandi. Uh. (H.¥.) 324; 
B. J. Eq. 221, but in those cases the devises were of apecific 





property. As we have already pointed out, if the testater hed de- 
sired either in will or in gedietl to sceomplish thie result, he 
could have dome so by epecifically devoting that part of his propergy 
te the payment of the legacies, 

The legatees next contend that the Language of the 
firet part of the testator's bequest as stated in Article IV ine 
Sieated a clear intention te refer only to the stock omed by the 
tesatater at the time he made hie will, and they urge in thine cen- 
nestion the properition that where it ies clear from the faee of the 
Wili that the teetater has net accurately or completely exoressed 


his meaning, and it is aleo clear what the words sre which he has 
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omitted, those words may be supplied. It is, we think, a fair 
inference from the language used in the will (and if it is not a 
fair inferenee 1t is established by the extrineie evidence) that 
the testator in the fourth clause of the will referred to stocks 
which he owned at that time, The whole language of the section, « 
well as other parte of the will, indicates this; and we knew it ia 
true because the seation exnressly referred te etock whieh had bee 
deposited with Babson under the cusrenty., However, when we eensider 
the language of the will it ia Just ae clear that the teatater also 
referred to stecks in these companies which he wight own at the time 
of his décease, lic other possible sonetruction oan be given te the 
phrase, “all the sheres of capital stock wiieh I may own, at the date 
of my decease;" and we think the difficulty in construing thie see- 
tion will disappear when note is taken of the foaet that the language 
of the will ie te be apolied, first, te stock whieh the testater 
owned at the time he made the will, wid, second, to the stock whieh 
he owned at the date of hie decease. The legateea sayt 
"Strange as it may seem, the BReyles trust would not receive 
a share either of the atecke of the companies mamed in the will, 
whieh the testator owned when he made hin will, or of the steeke 
Tor whieh thore stoeke were exchanged, if the literal isnguage of 
the firet clauee of the bequest were follored,* 

It must be conceded, we think, that the literal lan} 
guage of thia first clause gives to the Poyles trust 41] the shares 
ef the capital stoek which the Tey «Al at the date of hia de» 
cease in the named companies; ani that lenguage bs eo clear end une 
quivecal that 1% cannot be explained away; but it by no means follows 
that thie ie all the steek the Soyles trust would receive under that 
provision. 

There ie another clause in this Article which states, 


“or the shares of stock in any corceration or corporations for 


which I may have exchanged said stocks during my lifetime.” Here 
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the double aspect in which the teatator regarded thie bequest is 
made to mpear, fe 4do not think it is ambiguous at all if we ree 
member the actual situation, which was that the parties contemmlated 
the orgenization of a holding eompany which would take title to all 
these shares of stock. ‘That event might, as the tentater at the 
time of the exeoution of the will knew, take effect before hie 
death. if any part of the stoe: of any one of these named companies 
was transferred to the holding company, the form of the property 
Would be changed but its value and essential character would not be 
affected. The stoek might have value as representing shares in the 
ericinal companies ar as representing stares in the hol¢ding company 
to be erganized, but it weuld net have value as te both, and we think 
the plain meaning ef this paragrach, in view ef the eituation which 
existed, if that the changing of the stoek from the individual come 
panies to the holding company would make no difference as to the 
bequest. Whether the one comsitien or the other existed, the share 
ef eteok eoul4 beoome a part of the trust for the benefit of Boyles. 

Whether the word “or” much discussed in the bdrief's . 
with numerous citetions of autocorities, shell be construed ae “*er* 
or “and” would seke no difference in our opinion, ®e cannet agree 
with the contention of the legatees that the use of this vord *or" 
in introducing the elause which follews it oreates an alternative 
@iepesition of thie stock which would put Boyles to his election, 
as the whole language of the will preeludes any auch construction. 
If an alternative bequest hed been intended, certainly there would 
have been some provision in the fill deseribing the means by which 
the eleetion should be made or the alternative should be exercieed. 
Bo such provision is found either in the will or in the esdicil, and 
apparently beth were prepated by lawyers “learne4 in the law," 

Buch is made ef paragraph 4 of Article IV, which cpeake 
of the shearers of stock constituting the trust estete an being #014, 
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exchanged or otherwise disposed of, before or after the death or 
the testator and direets that im case of such sale or exchange the 
same shail be passed to or be retained by the trustees upon the 
seme trust as therein provided. What we have already said covers 
this point, and we think the difficulty disappears when the double 
aspect in which the testator undoubtedly ragarded the property 
devoted to this truet is considered, It ie apparent, however, 
from the manner in which the testater and others treated the 
atecks referred to in thie bequest during hia Lifetime, that he 
had no intention whatcoaver of impreeeing the same with a trust 
prior to hie death, This sopesre clearly from the fact that when 
stock amounting te $21,000 in the Delaware Company was sold for 
eagh, the teatator, although then acting under the advice of a 
lawyer, (14 mot set omide the enne or attiavpt to earmark it in any 
way. 

We find nothing in the subsequmt lenguage of thia 
will construed in the ligit ef the extrinaie evidence indieating 
that the original bequest ic in any way modified or controlled 
by the subsequent language of Article IV or any part of the will. 
It will therefore be unnecessary to examine the numerous cases 
cited on that point. 

The legatece, hovever, furthet contend that the words 
"91) capital stock” aa ueed in Article EV of the will should be 
eonetrued to mean only 11 common eanital ateck. They base this 
contention unven the extrinsie evidence to the effeet that the only 
stook of the Albert Dickinson Company at the time the tostator 
made hie will was commen stock; that nene of the Dickinson compankes 
had ever iseuea preferred stoek and 414 net have gueh iseue in 
contemplintion at the time; that the preferred stoek which after. 


warde iesued, was substitated for the debt of the Albert 
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Dickinson Company to the Chicago Dock Company whieh (they again 
ancert) wae Aesiqned by the testator for someone other than Boyles, 
an‘, deseribing the different qualities of thin eteck, they say 
that the preferred stock was in effect a debt which could net be 
ealled for payment. As a matter of faet, the stoek could be 
@allied, and, if paid in full, it Left the holder of the preferred 
stock without further interest in the assets of the company. 

It ia said that it wae evidently not intended te be 
& persanent share ¢f the capltal of the company, but was a temporary 
expedient to reuiove the callable feature of the demand loan; that 
frem the mere fact that it was designated as “stock” it would net 
follew that it was included within the designation of the word as 
used by the testator, 

These observations would not be without some roree ir 
it were not for the controlling faet that after the insuance of 
this preferred stock the teetater executed the ecdicil te hie will. 
It is unneceesary, ~e think, te d4icseuse at length the nice distinc- 
tions of the caser cited os te how far the execution of the eodicil, 
if at all, smounted te 4 revublication of the will. The competency 
of the testator te execute a eodiell is not questioned and cannot 
be, but it is esld that he wae not competent mough te understand 
and republish hie will. We think that contention is hardly sue} 
tained by the evidence, but even if it were, we do not think that 
fact would be controlling. There is no evidence tenting to show 
that Albert Dickinson at the time of the execution of thie codicil 
did net understend the distinetion between the cosmen and the pre- 
ferred stock. He may not have been able te keep in mind all the 
aifferent charitable ineatitutions that he wished te remember and 


their necessities and the wisdom of his bequests te them, but he 


understood that he 414 not wish Beyles te sect as the executer of 
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hie will, and if he knew that much he also knew wnether he desired 
to have the preferred stoek placed in 4 trust where Boyles would get 
the benefit of it. We may not altogether disregard the effeet of 
the execution and publication of this codicil. Im Taft vy. Shears, 
234 Mase. 27%, discussing the execution of a eodicil as & republ ica- 
tion ef a will as of that date, the court said: 

"Tie principle dos net rest unen the presence in the 
eodieil of technical words in termes affirming and republish ing 
the original will, but unen the broader consideration that the 
execution of an inatrument denominated a codicil imports in the 
mind of the person executing the codicil the axiatence ef a will 
which can be gugplemented and modified, and that the reference in 
a codicil to a will implies the continuance or vivifieation of 
that writing as a vital teetanentary (iapeait len and the tte 
adoption or sriyinel Aeglaration of ite provisione.* 

In Dumn v. hearney, ga8 tll. 40, our Supreme Court aids 

“While the execution of a eodicil operates 66 & republica- 
tien of the will, *** yet a codicil doce net operate te alter 
the original wit except where it se designates.” 

In Jarman on Wille (6th ede} pe 206, the editor says! 

“At the present day, however, the tendency of the courte 
seems to be to give greater effeet to republication than Rte 
Jarman thought werranted wy the 014 authorities." 

It would be a useless task to review at Length all the 
different cases. ®hether ve consider this deeree from the etande- 
point of the extrinsic evidence introduced, from a fair and reasone- 
able construction of the entire language ef the will, or in the 
Light of beth the languase of the will and the extrineia evidence, 
we think the court erre? in holding that the preferred stack of the 
Albert Dickinson Company 444 net pase to the trust ereated under 
Article IV of the will, wm? for that reason the deeree will be Fre- 
versed an’ the cause remanded with direetione to enter a decree in 
conformity with the views expressed herein. 


REVERSED AND REMANDED. 
WITH DIRECTIONS, 


O'Connor and MeSursly,°JJ., concur, 
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MASSACHUSETTS BONDING ABD INGURANGE } 
COMPABY, a Corporation, ) 
Appellee, 
APPRAL FROM CLHCUIT COURT 
va, 


STAVDARD TRUST AND SAVINGS BAKK, 
a Corporation, 


OF COOK GOUNTY, 


Appeliant, 


BR, FJUATICR NATCHMTT ORLIVERED THR OPINION GF THE COURT, 


One Frank T. Joyrer was anpeinted reeelver of the Mid 
land Casualty Ceupany by the Girgult court of Cook county on May 
29, 1917. At different times thereafter he gave bond ae required 
by the court with the Kassachueette bonding and Inaurance Company 
as surety. Asa such reesiver he opened an account vith the defend- 
ant Standard Trust ond Savings Bank ond from time to time deposited 
in this account funds coming inte hie hands ss meh receiver. 
Thereafter Joyner defaulted in hie aecounts as receiver to the 

amount of $33,286.54, absconded and hie whereabouts are unknown. 
He wae remove’ an reoeiver and the Chiengo Title and Trust Company 
appointed in hie stead. | 

In compliance with « order of the court, the Masea- 
ohusetts Von4ing and Insurance Company paid the anount of Joyner'a 
defalegations and by deeree of that sourt was gubrogated to the 
righte of the Chisago Title an4 Trust Compuony as successor to the 
receiver, It then filed its 411 to establish the liability of 
the defendant bank upon the theory that Joyner drew cheeks ageinet 
his account in favor of the bank in payment of his personel obliga- 
tions to it and for his own personal use, which the bank paid with 
knowledge of such fxets., The bill prayed an accounting and a de- 


eree for the smount due, 
The bank anewered, detiying the equities of the bill, 


and the cause was put at issue and thereafter referred to a master 
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to “take the testimony herein according to law on the question of 
the liability, if any, of the defendant herein, and that said 
master file hin report herein covering the testimony, together 
with his conclusions ef fact ond law on seid question and there- 
after await the further erder of court.” 

The master reported his findings at length as te 
numerous transactions, but found that complainant failed toe prove 
the material allegations ef ite bill by a preponderance of the 
evidence; that defendant wae therefore not liable and reeommended 
the bill be dicmissed for want of equity. Chjeectione filed be-~ 
fore the master were over-ruled and, upon the hearing before the 
chancellor, stood a* exeeptions, The chancellor in part sustained 
and in part overeruled these exeeptions and found a lisbility against 
the bank to the amount of $21,615.35, for whieh sum a decree was 
entered. This decree the bank seeks by this appeal te reverse. 

The deeree finds the defendant liable for the alleged 
misappropriation of a check for $54 dated December 7, 1917, and the 
eee, eehete, sine. sake htt ts ot ovirtntned Wy tee ert uangs 
It is to the order of the defendant bank and in the handwriting of 
Joyner, the receiver. 

James BM, Wiles, a nephew of the receiver, was at this 
time a yvyieoeprenident of the defendant bank. Ne was thereafter 
eonvieted on 4 charee of exbezrlement an’ sentenced to the peni- 
tentiary at Joliet. %e wae produced at the hearing by a writ of 
habeas corpus and testified in regard to this transaction that the 
seid notation appearing on the check, “Discount Teller, Dee. 7, 
1917," indicated that the check was received by the defendant bank 
and applied by way of interest or discount; that the cheek indi- 
cated on ite face that it was charged to Joyner's account as ree 
geiver and that the bank reeeived the money. - 


One Kuhn, « eashier ef the defendant bank, was called 
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ae a witness ani questioned in regard’ to this cheek and other nate 
ters in connection with the business of the defendant bank. He 
stated that there wae ne way of ascertaining what the $54 wae fer, 
eel Parivar questioning counsel Sor the defendant, “te save time 
and ascertain the facts,” stated that he would produce everything 
out of the bank records that had any bearing om any of the issues 6f 
the case, without subpoeaning witnesses, and that he would go over 
the transcript and ses just what information was called fer on bee 
half of the complainant. Thereafter he submitted a letter which was 
by stipulation received into the reeord. Gounsel tor the defendant 
stated: “The letter tells the whele story and speaks the truth. I 
wrote the letter and it atates the fucte." Whereupon Kr. Ferguson 
aeked, “These are facts of the bank's aceounte?" and Mr. Long an- 
ewered yer, Thie letter says: “The bank's records of Decerber 

7, 1917, sow the reosipt of $54 as partial payment ef a note of 
$204, signed by W. E. ant fva B, Joyner." 

The entire losm aceeunt of Joyner with the bank wae 
aleo put in evidence an¢ 4iseclosed the apniicntion ef the °54 item 
to thatsaccount. it also appesrs that on that ‘tate Joyner had no 
funds in his personal account with the defendant bank, 

The defendant contends that there is no preef that 
Joyner, the receiver, gave this cheek to the bank in part payment 
of this note nor preot that it was applied on the mete of ¥. BE. and 
Bva B, Joyner. The bank says that it is fair te infer that if 
Frank T. Joyner presented the cheek to the bank, he 4id ae for the 
purpose of payment; that he received the money on it, and that 
thie is not an unususl practice, since Frank T. Joyner was known 
to the 4iscount teller; that the reeord of the bank would have been 
the same whether currency was paif en the ahack or whether the cheek 


was applied in partial payment of the nete., It is further urged 


that if the check wae used by ¥. B, and Bva B. Joyner in part payment 
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of the note, the inference would be that the sane was in their 
possession rightfully and for a good consideration, there being no 
proof to the contrary. [t is also suggested that ¥. 8. and Bye B. 
Toyner, or one of them, may have given $54 in money te the receiver 
and got his receiver's cheek in return, and that this is not an 
unusunl practice, or that pessibly there may have been some other 
Goneideration for the cheek. It in Lneiested that this apoears the 
more reasonable since the evidence shows that the different menbere 
ef the Joyner family were dealing with each other, and defendant says: 
Why infer that the benk acted Aishonerably sn4 became a party to a 
plain fravd when infereness of honorable conduct are Just ae rearon- 
able? Fraud is a fact to be proven as any other faucet." 

There might be some weight to these argumente if the 
check presented wae to the order of either WW. &. or Ewa BY Joyner, 
but it is in the handwriting of Frank T. Joyner and io payable to 
the order of the defendant bank. It is also undisputed that he was 
liable on the note ae an endorser and that the original transaction 
wae with him through the diseounting er the note with the defendant. 
We think that these inferences (which defendant suggests) must be 
Pegaréed as somewhat fanciful in view of the fact that the statement 
which apreare in the record is by defendant's own counsel. It is 
quite true that the tremesaction sight posaibly have been eurried out 
in the different wayé suggested, but thie would have deen quite 
unusual under the cireumstances, and if any such unusual fsete exe 
isted it isa ineorieeivable that in the writing of this letter these 
unusual facts vould not have been stated, It igs not unfair, we 
think, to assume that the letter of the counsel stated all the 
facts which aould be properly and appropriately stated an4 which 
were favorable to the defenmiant. Such a statement made after de- 


liberation by a defendant and through the advice of counsel must be 


strictly construed against the party in whose fovor it ie made, Ne 































tier wees Boe po ey f, iyeacwp bug saomdiv @ ry 
mton, Bk eer Dome, amg. 8 taut af pre ~ respond iaigileted 
| om atte omadit stolterehinsos boo @ tot baw yhtutt ayy ms 
Cgvh how 6 .¥ test Detasgyee ote at st aediea? $n 
wovioges edt of yorom of DAF mevdy syed. yam. gmat Ye 960, 70,88 
sp - Me tom ah mide tant bog ,etytot mt toedo s tennis An 
Tato, smon aoe syed Yam orn dt. eldhegng sont to °o 
sae aRrnges ght Fert hedetent at 41 .z9edo ade at 
Te cacuppabaicta eat dndt, wrede sonshim eft evoke teem 
" set teen amten fim «taste ome tte vabinod ate eoa® 9 
Soh NAR a oman Fim, Ctaxenadets Setee hoe ott sagt, 
; met ne taut ote Pouhwoa Sfiaresost Ie ae9nete TA? mo a 
“a uve Set@gh tte WOM em gevery af. 0% dont 2 et dugah | 
oat tt ston mute asirld, og sdgiaw amon od tdybe qtedt ok ao av 
ateareglh, 9 net te .0 .W tedtio te tehte set oF sey Dednsasty ae -“ 
od eiiéogey at hom annget. +f knead Yo galytawba 1, ast, at oh oh ba 
now of tect Dagucaition opie eh 41, -Aned tanhueTOh gu To webee 

13 aoiteanast! Loakgive a3 dect baa teatehae me sa atoa eat O99 
|| sfmahste Yoh oat athe eben 942 V9 gatenuonath edt dywords mbsf we 
of taum (starunoe Iuaban ted dotdy) esomeretad guedt taut | 


ga eon crt ie 43 





ai s edenaion avo e' taehasteh yd. ad. breoos ont at ateegqe ats 
| te Setrro med oved yidtaseg tila moltenemnts od? tadd outd ip tiny 
ating seg aved tivew atid tug hotnounae aver toege Th tb oe ae 
“xp affect Savgune dome yng Tf hae ,atountumgerio gat Aghaw inane 
ova) tattet olde ‘to gatelae edt m2 Poet olfavivoneont wt tf wise | 
ax gtiatans om at 1 shosase nood oven ton bivow etoet haw 
eae tie hecase Locaires aad Ye astent pet pane eowena oe Aosta 
_ Kotte tne betate vista liqorgen nese yfteaot of bhuoo Hota og” 
<> soda wins tnsmatate # sows .toapae tp ent of efdatovat etow a 


5 gid cap 
og tone founsos to oolvie eas aguas iy ecpcagadaage * we mokseuedte 


—- vehadh ek th tove't pstiene mt eit iad paper hooxtames insite 


Fee ee ST eee ee ee a EEE ee 


ean we accede to the further contention of defendant that “there is 
no preof that any officer or executive of the bank had any knorledge 
of the transaction,” since euch a conclusion is entirely inconsistent 
with this statement of its counsel, The counsel spoke for the bank, 
and the bank in hound, therefore, by the etatement, Sinee the trans- 
action was by the duly constituted agents of the bank, the presump- 
tion is that these agente acted within their Linee ef duty until 

the contrary is shown. Sorthwestern Sat'l Bank 
St, Bank, 242 111, App. 22; Lownden y. City Wat') Bank, 82 Conn. 8, 
72 Atl. 150, 





Ye think the court was justified in finding that when 
the defendant received this payment of $54 from Frank 1, Joyner by 
hia check ae receiver, defendant knew that Joyner wae thereby con- 
verting the funds of the receivership to his own use for the pure 
pose of applying the seme upon an obligation that was then due te 
the defendant end that the defendant was therefore liable to come 
Pleinant for said sum of $84. Allen vy, Puritan Trust Co., 211 
Wass, 409; 07 HE. 916, 1. KR. A. 1915, ©. 8134, 

Defendant next contends that the court erred im find. 
ing a liability against the benk in the amount of $3500, in connece 
tien with a tranzaction of June 29, 1914, 

The deeree finde that eon that date Joyner told Biles 
that he, Joyner, hed withdrawn $3560 from the receivership account 
without an order from the court; that he was about to make an ace 
counting and for that purpose wished to restere the amount tempo- 
rarily; that the defendant then louued Joyner $3500 individually 
and eredited it te his receivership account; that on July 3, 1918, 
Joyner as receiver made a cheek for $3500 to his own order, en- 
f4orsed it and delivered the same to the defendant for payment to 
iteelf; that on duly 5th the defendant did pay iteeif by charging 
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this check to the receivership account. 

the defendant contends that this finding is not sus. 
tained by the evidence. It is admitted that Joyner borrowed $3500 
from the bank on June 29, 1918, and that this money was deposited 
to the credit of his account as receiver after first passing through 
his individual account. 

A note for this amount was signed but whether by 
Joyner individually er as receiver, or whether it was a note by a 
third party joes not appear, there being no reeord ef the lean in 
the 4iscount or loan reeords of the bank for the reason that this 
wae a temporary lean earrie? ae cash, There ie no suestion that 
thie nete wan paid by the cheek of Joyner as receiver on July 5th 
and the fair inference from the statement in regard to the trane- 
action made in tha letter by defendant's coungel is that the note 
was the individual note ef Joyner. It woul’ have been a0 made 
in the usual course of business, snd had the fact been otherwise 
the letter would ne doubt have so stated. 

The gvidenece of Kkiles tends to show that Joyner at 
the time of this transaction told him that the $§3500,to whieh he 
Claimed to be entitled for receivership fees, had been withdrawn 
en the advice of his attorney. Yormer Judge Cleland, who wan the 
attorney for the receiver at this time, testified in the case, 
but he wae not questioned on this matter. 

The finding ef the master on this point, which the 
defendant aske be accepted, is to the effect that when Joyner 
procured the lean ef $3500 and deposited the preemede In his 
account as receiver, defeniant was not bound to regard’ it as a 
personal contribution of Joyner te the receivership account but 
wae justified in assuming that the lean and the placing of the 
proseeds of it in the receivership aecount were both receivership 


transactions; that the bank was therefore justified in accepting 
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the check of Joyner as reaesiver in payment of the lean. It is 
Claimed that the finding of the master in this respect is coneietent 
with the law as inid down in Benk vy, Hyde Park, 101 211. 898. We 
40 not accede to this view, 

The loan of Jane 29 th wars for the purpere of replenish 
fing the trust fund, and Miles, vice-president of the bank, was 80 
informed. Yhen the bank heaned Joyner the money on eredit other 
than that of the receivership for the pursose of replenishing 
the receivership account, this money wae passed inte that account 
and became a part of the trust fund clear of any claim of the bank 
againet it, just as much as if it had been obtained by Joyner from 
some other source, By accepting this $3800 as a deposit in the 
reseivership account, defendant estopped itself from thereafter 
“@laiming that the same waa not a part of the trust fund, 

Guster County v. Walker, 10 3. D. 594, 74 H. ¥. 1040, 
is a esee in which a similar situation was considered, There a 
bank which held an account with the county treasurer made a per- 
sonal loan to him, which was dencelted in his account as treasurer. 
The court sais: 

"When the bank accepted the 41,000 loaned as a Aevorit in 
the name of Tunley as county treasurer, 1t then lest ite right 
to bold a lien upon it fer any balsnce that might become due it 
from Tunley as an individual, The money then becawe the money - 
of the county, and wae no longer subject to his individual aebte. 
State v, Hevetridge, 34 Wie. 473, 54 5. ¥. 1998." 

The Supreme court ef Kansas made a eimiiar ruling in 


the case of Yashhbe 





Bank, 87 Kan. 698, 125 Pac. 17. 
Sor is Bonk vy. Hyde Park, supra, contrary, as des endant contends. 
in that case one Yaldrom wae a eity treasurer whe deposited the 
funde coming into hie hands as such treasurer in his personal ace 
count, smd w ile the saceount was in his name torrowed on his per- 
sonal nete money from the benk to be used for the purposes of the 
Village of 4yde Park to pay warrants in anticipation of the eollee- 


tien of taxes, The saecount was thereafter changed and kept under 
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the name of Waldron as treasurer, and by means of cheeks theree 
after drawn an treasurer, Yaldron paid the bank 957,959.05 on age 
eount of the loans whieh had been previously made to him in hie 
individual name but in behalf of the city. It was there held, « 
two of the Judges dissenting - that the bank wae not liable. Tha 
@ase is clearly distinguishable from the instamt one, in that the 
leans made by Waldron were authorised and for the benefit of the 
truat estate, while here the loan was @ pereonal one to the ree 
ceiver for the purpese of permitting him to make a showing of ad- 
ditional aseets that woul’ cover up am improper payment. A re- 
ceiver, whether with or without the adviee of his attorney, who 
pays Tees to himeelf from the estate without on order of court, 
does so at his own risk; an4 a bank which aanietes him in such an 
apprepriation cannot claim that it has acted for the benefit of 
the eatate, On this item the defendant te clearly liable beeauee 
it accepted a cieck of the receiver on the trust satate for a debt 
due defendant from the receiver personally. 

Defendant next gemplaina that it is held liable on 
account of m transaction of November 18, 1919, in witoh the bank 
(which at that time held two past due motes of Joyner, one for 
$2976 and the ether for $975) paid both of ‘hese by charging the 
same against the receivership account. It is admitted that the 
bank had no right te do this, and it is not denied that its ac- 
tion in this respect amounted to « conversion of the funds, Dee 
fendant says in substance, hovrever,that thie transaction was con~ 
summated without authority from the pregident of the bank, and it 
is sugeeeted that the transaction was due to the ignorance of a 
teller who received Joyner's reeeivership cheeks on that date in 
payment of hie personal notes. This view of the matter is hardly 


sustained by the evidence, *hich indicates that the president of 


defendant bank ¢4i4 not know about this traneaction, but dees not 
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disclose the fxots with reference to other effieiale, It dees 
not seem probable that an ignorant teller, without directions rrom 
some person of autherity, would have made the eredits necessary te 
Complete this transaction. However that may be, the defense of 
the bank is that om December 8, 191, the president of the bank, 
desiring to correct the ud etake of the teller, required Joyner to 
make good in the matter by depositing $3950 in the recsivership 
account, The evidence, however, discloses that on the same day 
teins deposit was made by Joyner, he took the same anount out of 
the account by meane of two cheeks, one for 52975, the other for 
$975, drawn to the order of currency. 

The defentant urges that an inference that this $3950 
was withdrawn for the purcose of making the doporit is an unjustie 
fiable <ueas, without any evidence whatever te eupeert it. In view 
ef all the cireumstances, we do not regard the inference as entirely 
unjuatifiable. The record chows that Joyner's notes were past due 
and that this wae not an unugual situation in his lean aceounts 
There is avery reason to infer from the evidence that Joyner wan 
not a sian of independent means but in falling clreumstances at thie 
time. oreover, since the defendant admits prima facie ite liability 
as to this item and presents on sffirmwative defense of reimbursenent, 
we think the burden of proof wae unen the defendant to show that the 
account was reimbursed. Acimbursement is not established by evi- 
denee that the receiver drew out and put in $3950 on the same day. 
Ae the plaintiff eugeeuta, if it wan the purnose in good faith te 
unde whet happened on November 13th, 211 that was neacenaty wae to 
order the bookkeever ef the bank te strike out toe item ef $3950 
entered againet the receivership account on that day. Ineofar as 
this item in concernet, ** think it was neesasary er the defentant 
to establish the affireative defense pleaded; having failed to do 
ao, the decree rightly finds it liable, 
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Defendant next complains of a Ifabllity fer $2,000 
which the deoree finds on aceount of a transaction on Nay 12, 
1919. It appears that on that date Joyner drew his check for 
that sum to the order of ¥. H. Coivin and Company on the defendat 
bank and signe’ the same pertonally. This cheek came to the pore 
gonmal attention of Miles, viee-prestdent of the bank, who was in 
charge of the transactions between the bank and Joyner, Miles 
wrote his initiale, “7. HB." wren thie cheek and alee wrote with a 
Lead poneil after Joyner's name, "Ree,* The check was then charged 
to Joyner's receivership account, At this time Joyner aia net 
have funds in hie personal account sufficient to meet the cheek, 
Miles testified that he ealled Joyner on the ‘phone and Joyner 
told him that he had intended te sign the cheek as receiver an4 
that he would come over later and ae eign it, Miles esid that he 
wrote in "Keo.* pursuant to the direction and on autherity of Joye 
ner givaby ‘phone. As a wmatier of fact, Joyner never signed the 
cheek as he promiced to do, although he never made any complaint 
about the payment of the same out of the receivership fund, 

The evidence shors that the cheek wae delivered and 
applied upon the perecnal aceount of Joyner whe wae then earrying 
en speculative traneaectione in seourities and eetton through this 
firm as brokers. There is evidense from wiien wea think the eourt 
wae fustified in finding that Miles had netiee of these faete, 
Biles was dull indeed, the evidence indicates, if he wae not 
reasonably certain that the payment of thie check amounted to a mbs- 
apprepriation of the trust funds in the reesiversahip secourt. The 
court finds that he did know and that the bank is chargeable with 
the knowledge ef Joyner in this respect. Ye are not able te say 
that the finding is clearly and manifastly against the evidence, 

Complaint is alse made of an item of liability as 


found by the deeree on account of a transaction had on July 11, 
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1918, In that traneaetion the defendant bank transferred $1,800 
from the receivership aceount of Joyner te hie personal accouht, 
The basis of this transaction was a check which is in the hande 
writing of vice-president Riles. Miles testified that Joyner 
"phoned te him that he wae going to Green Bay, Wisconsin, and 
asked him to make a tranefer of thie omeunt frem hia reeeiver~ 
ship account to his personal account, promising that when he, 
Joyner, came back he would give Miles “his regular cheek for it.* 
Miles thereupon made the transfer, writing the neeessary cheek. 
With reference to thie transaction Miles was asked: 

"Well, you knew at that time there wae not any $1,800 in his 
personal account, did you not? A. Yea, sir, mo dowbt i did 
know that. 

Q And that thie cheek was being traueferred to the personal 
account to be used for his personal purposes? Ae Tomporarily, 
I knew that." 

Efles further said that he 444 not knew what Joyner 
aid with thie $1,800 and etated that he 414 not knew that Joyner 
war at this time misappropriating the receivership funda; that 
Joyner saif he wae going out of town that evening and he wanted 
the tranefer of that smount from hie reveiverahip account to his 
persenal account; that when he came back he would give hie cheek 
ae receiver for the transferred amount, wiich check was never 
given. ‘the defendantesays, however, that as Miles did net know 
what Joyner 414 with the $1,500 nor what he was going to do with 
it and did not knew that he was misappropriating the receiverehip 
funds, it could not be said that the bank had knowledge that the 
transfer was made for the purpose of consummating a misappropria- 
tion by Joyner of the receivership funds, It is alee argued that 
Joyner not only sutherized but ratified the action of Biles by 
receiving the eancelled cheek with the monthly statement of his 
account end making ne objection te it, 


The evidence shows, hovever, a8 compluinant pointes 


out, not ome wrongdeor in this matter but two, nomely, Eiles and 
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Joyner, and it is difficult to coneeive of any theory upon which the 
Fatification of the acts of ome wrongdoer by the other wrongdoer 
oould make the action right. It may be that Zoyner, so for es he 
Was personally concerne4, might obligate himself in thie way, but 
the wrongful act wae a wrong to the truat estate, not te Joyner 
personally, and thie evidenee shore conclusively that Miles and 
Joyner participated therein. Cages holding thie view are collected 
in ih Hunk, 86 2d, 400, 38 Atl. 943. 





The knowledge of Wiles as te Joyner's permonal use of 
these receivership funds wae sequired in the reguler course of his 
duties aa viee-president of the bank, ond the bank is therefore 
charged with the knowledge of Miles im these respeets. The facet 
that Miles in other trensactions stole sosey from the bank and was 
convicted on the complaint of the bank, would not change the rule. 
fr. Ge., 198 Ala, 120, 69 Go. 08, L.K.A.1916, 
© 767; ist Net'l Bk, of Monmouth vy. Dunbar, 113 Ili. 625; Let Bot’: 
Bk, v. Burns, 96 Gh, St. 434, 103 BH, 8. 93, 40 LRA, (H.S.) 764; 

Bee, 20 BE, BD. 270, 127 BLY, 








Out of the recetverabin account and won the pereomal 
eheek of Isyner the defendant paid the following: 

December 15, 1917, 715, to Cleland, Lee anti Phelps. 
December 31, 1917, 9100 te tT. J. Hurley. 

Vetruary 4, 10915, 995.9% to ©, &. Karraker, 
Yebruary 4, 1918, 96.87 to #, &, Canady, Can. 
January ®, 1918, $11 te Union League Club. 

At the times ef all these payments Joyner hed vo funds 
in his personel aceount in the defendant bank, Yhese fects prima 
facie establish a liability which there ie no proof in the record 
tending te overcome, The court therefore properly found a liability 
on the defendant ae to each cof these items. As to one of the cheeks 


it is claimed that the failure to align as receiver was an inadvertence 


but there is no preef of this, and the burden in this reepeet was upon 
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the defendant. We think there oan be no question of liability as 
te these items. Oefemdant had neo more right te pay @ personal 
‘eheek of Joyner out of the reeeivership agoount of Jeyner as ree 
ceiver than 1% would have hed to charge the same to any other see 
count in the bank, 

Defendant alee comploins of a finding of liability én 
the sum of $221.75 on account of a traneaction of December 10, 1918, 
on which date Joyner aa revelver drew « check for that smount which 
defendant received in payment of five drafts aggregating the same 
mount, these drafts being made payable to the order of Joyner par- 
sonsily. At the time of thie transaction Joyner wae indebted to the 
dank for these drefte, and the anplication of a receivership cheek 
to the payment of the same amounted in mabetance to the puyment of 
& personal ebliigation of Joyner to the bank out of the reocivership 
frunde, 

We think the 4eeres aleo preperly finds that defendant 
is liable in the further eum of $208,%1 in o transaction of Hay 248, 
1919, in whieh Joyner iseued a oneek on receiver for that wnount, 
and thereby aspropriated that eum from the receivership account in 
payment of a draft againet Joyner drawn by the First National Bank 
of Harrisburg, lilincis, This transaction was sueh that the bank, 
through ite ane handling the matter, eould not have been without 
knowledge that the effect was to apply the assets of the trast fund 
to the satisfaction of a personal lisbility against Joyner. 

Defendant alse complnaine of Finding No, % of the decree 
with reference te the payment by 1¢ of a Lliet of checker whieh are 
Glasecified in groups from *A* te "F" inelueive, These inelude twe 
gheeks te T. 7. Turley and Conpany agerecating $269; nine checks 
for household expenses of the Joyner fantly segreaating $215.20; 
thirty-four cheeks to the Union League Club acererating $330.70; 


sixteen cheeks drayvn to the order of ourrency or to Frank T. 
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Joyner's own order, aggregating $1,065.50; eight cheeks with mine 
Celianeous endorsements aggregating $40; eighteen checks to mia 
Oellancous payees aggregating $11,654.8%, making o total ef eighty. 
seven checks amounting to 915,565.22. “he deerew finds that ali 
these cheeke (with two exceptions hereafter noted) were paid out of 
the receivership account used by Joyner for personal purpeses; that 
from the face, form and contents of the cheeks, with the knowledge 
already sequired by the officers of the defendant bank in other 
trenenactions an to Joyner's misuse of the receivership funde, the 
defendant was chargeable with the knowledge that in paying them it 
Was partieipating with Joyner in misaprropriation of the truet fund 
and was therefore liable. Defendant says that as to the sixtyenine 
checks sgezregating $1,910.49, thore ie ee prosf that tha bank knew 
when it paid the asme what the cheeks were for and thet at that time 
Ait did not know that they were used by Joyner for personal purposes. 
As to the llurley checks, Miles knew that Y. J. flurley and Joyner 
were copartners in o small business at that time. Deferdant ie 
charged with that knowledge. 

cs ) eeupladiubbaddeiate out, the evidence indicates that 
as to nine of the checks described ag “Joyner family and household 
ehecks,* three went to the family grecer, one to the Rogers Fark 
Woman's Olub in payment of dues, one to Careom, Pirie, Seett & Co. 
in payment of Kre, Jayner's account with the store, one to the 
Poople's Gas Light ant Coke Company for gas supplied te Joyner's 
reeidence, and one te the Commonwealth M4isonm Company for eleetrice =. 
service et Joyner's home, There could be little doubt “hat the 
thirty-four ahecks paid te the Union League Club were for, and if 
there should be any doubt there is evidenee from whies the court 
could find that the cheeks were fer poracnal eazpenses of Joyner. The 


sixteen cheeks to curreney were paid in gash, and the eight eurreney 


anecks for $9 each here miscellaneous endorsesents, 
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There were ten cheeks to mi seallaneous payees, upon 
which the deeree holds defendant liable, whieh include tro 38 checks 
of the same kind we have slready desoribed. There Le one cheek te 
the County clerk of Sook eounty for 9660.72 which wae paid by the 
@efendant bank Mareh 18, 32918, and enother cheek to one Aaron Johnaon 
whose identity is not disclosed by the evidence, tix checks were toe 
other bonke, | | 

One cheek for $191.90 to the Continental sand Commereial 
National Bank, wae in payment of a draft dram on the 7. T. Joyner 
Compeny, forwarded t® the Continental and Commereial Rational Bank 
for collection by ‘he “iret Rational Pank of Harwey, Thiitcots, 

There were two cheeks made by Joyner a receiver, con 
cerning which clear and couvinelng evidenoe was given, shoring that 
on January 17, 1912, Joyner drew a check as recoiver to the order of 
the First sational Sank of Harvey, Lilinois, ond on Coteber 26,1915, 
another cheek to the order of that benk, each for tha sum ef $5,000, 
It acopears that the first ef these cheeks was credited to an secount 
opened by Joyner as receiver with the Firet National Bank of Harvey, 
and that in exchange for the second check fer $5,000 the First 
Baticonal Bank of Harvey issued two certificates of devosit fer 
$2,500 eseh in the name of Joyner as receiver. The decree finds 
that the bank ie net liable as to these two checks, There was no 
much oreef fortheeming, however, a9 to the other checks beesuse of 
the paymert of which the decree finde a Linbility on the defenfant 
bank. 

It ie contended by the complainant that ae te all items 
subsequent te December 7, 1917, the burden of proof was om the deo 
fendant to show that the funds ef the receiversiip held by it as 
depositary were disbursed by Joyner for receivership purposes only. 
Complainant eomtends for the proposition that when a bank kas been 


definitely put om notice of the sissopropriation of truest funds by 
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a fiduelsry depositary and faile te intercede and prevent further 
misappropriations, it is liable. Biseheff vy, Yorkville Benk, 718 

B. XY. 106, 112 Bb. BS. 760, Lb. KR. A. 1916 F. 1099, is cited and relied 
on. the courts ef this stete have never approved the rule of lia- 
bility ac announced in that case, In the latter ease of Whiting y, 
Hudson Trust Ge., 234 8. ¥. 394, the iew York Court of Appeals, while 
following the Bischoff case, said that the tranasetions of banking 
in a great finaneial center are not to be clogged or their pace 
flackoned by overburdensome restrictions. This statement was 

quoted with aperoval by the Supreme court of the United States in 
Bavire Trust Co. v, Cannan, 47 Sup. Ct. Rep., 661; 274 0, GS. 473. 

That decision revermed the fudement of the Cirault Court of Ee 

pesle for the Second Cirevit in Cahan 
Rep. (2nd series) 715. 





fon, 9 Fed. 


Witheut appreving the proposition fer whieh esnoplainmt 
contends, a careful consideration of the fracte ie thie reeord makes 
it impossible for ue ts conclude that the finding of the court as 
te knowledge of the defendant of the eigaporepriation of this trust 
fund by Joyner is not sustained by the evidence. The relationahip 
between Miles end Joyner wae wich (for Biles wan in charge of this 
particular account), the traneactions in whieh misapphioation of 
the funds were made were aq many and wariled, the disclosures te 
Miles by Joyner were #0 clear and frequent, that we think it cannet 
be held that the defendant acted im good faith in these different 
transactions, tut that as a matter of faat it is sharged with 
knowledge in all those tranasetione in whic: it was held liable, 

It «as of couree unfertunsts fer the 4efendant bank that this ae 
eount was in charge of Miles, » @ishenent official, but that dees 
not relieve it of legal responsibility Ser his knerledge and aetiona 
Affirmanee of the decree is not a refleetion on other offietals or 


on the bank iteelf. Miles represented the bank; his authority 
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cannot be dehied, and him knowledge of and acquiescence in the 
thefte of Joyner from this trust funa are abundantly preved by the 
evidence, 

Defendant, however, further contends that the allowanee | 
of interest uven the amounts converted was improper, We have already 


Gonsidered and passed on thet question in Kageaghunettes Yonding & 
8 Re or OF Ta eben, © he y St - Sank , RAD B35. ADD. 691, ana are 4iaresed 





to adhere to that decision, 

Defendant aleo contends that the court erred in denying 
ite motion for a reereferanee of the eaune to take the necount. 
Since the accounting had been slready tasen, the defendant particle 
pating therein, we think the motion for a re-referenee, after the 
chancellor had made hie findings without diselesing any evidence 
which in anyvmay could affeet the liability ae found, cane toe late. 
There is no error in this reepect, 

Fer the reasons indicated the decree ia affirmed, 
A¥FIAMED, 


O'Cennor, *?. J., ond Mefurely, J., concur, 
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GREGORY T, WAN METER, Adwiniatrator 
of the Betate of WRERY Cc, BCKART, 
nee, 

Appellee, 


ie APPEAL FROK SUPERIOR couRT 


REV. B, J, BOBK ot al. OF COOK GoUNTY, 





SGCISTY G¥ THR DIVINE WORD 
Corporation of Tllingis, . 
Appellant, 
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Nii ‘ 
¢ ya ie i y U 
tv KR, CRRSIDING IUSTICR NARGHET 
DELIVERED THR OPINION OF THE COURT, 


Rev. Senry ¢, Rekart, = orioet of the Rowan Catholic 
Ghureh, ‘ied intestate st Gan Yilego, Galifornis, on April 16, 1923. 
At the time of bis desth he left him surviving an nie only heire 
at law and next of kin, Ide tekart, suguetea 5, Wolter and Clare ¥, 
Brezinesky, his sisters; John *. Eekart and Osear B, Bokart, his 
brothers, emd Alice ©. Stratten, his niege, : 
sugusts & Wolter died Kovember 3), 1954, testate, 
having devised all her estate to her husband. She also left her 
surviving a sen, Serenus Yolter, snd a daughter, Dorethy Yoiter. 
The defendant Seciety of the Divine Werd is an edu} 
eational,huttaniterian and cheritable organization organized under 
the laws ef the State of [liineis and affiliated with the Reman 
Gathelie Church, At the time of the transactions involved in this 
suit, ite neeretary and treasurer wae Rev, i, J, Bonk, whe is also 
er as a defendant. 

At the reauest of some of taa nelre and saxt of kin 
the complainant wae appointed administrater «f the estate on Janu- 
ary 2, 1924, by the Probate court of Cook county, and he brings 
this suit im equity te secure an segounting ané reeover 44 notes 


of the face value of $84, 160, 
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The bili as awended chargee that the deceased retained 
the ownership and control of enon of these notes up to the time of 
his death; that complainant hae made demand on the defendant Soo 
ciety to turn over the notes, whieh it has declined te do, aesert- 
ing that it has become the owner as trusted and ia entitled to the 
possession of the sume, The avended b111 praye for an agenunting 
and that the defendante may be required te deliver the notes te 
the comelainsnt and fer ceneral relief, 

The anewer of the defendants denied that the deceased 
Left any personal property in Tliimeis at the time of hie death 
and denied that he wan the owner of and entitled te the pessegeion 
of any of the notes, ond averred that the deceared during his lifee 
time voluntarily ereated certain irrevousble and valid truste of 
personal property for religious, charitable, educational md ether 
purposes, and appointed defendant Seclety trauetee in that behalf; 
that os such trustee the Geciety reeelived there promissory netes 
frow the deceased. 

The anewer alse aseerted that seme of these trusts 
had been completely executed prior to the filing of the bill; that 
the trustee was no longer in seesension or control of such trust 
property; further that «ll of the netes were negetiable instruments 
which were duly assigned, endorsed, transferred and é¢elivered te 
the defendant Seelety as trustee by the decensed in hie Lifetime, 
and that the Legal title veeted im the doointy, 

The cause was before this court on a former appeal, 
and the deeres wae reversed for the reason that the real persons in 
intersst had not been made parties thereto, 248 Lik. App. 614. 
They have now been made defendants te the amended bill, and Ida 
Eekart, John P. Yekart and Oecar 5, Sekart, heirs, filed an appear- 
anee snd anewet sdeitting the allegations ef the second amended bil. 
te be true and joined in the prayer for relief, The institutions 
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affiliated with the Reman Cathelie Chureh whieh were made defendants 
appeared and atopted the amnewer of the defeniants, Honk and the 
Seciety of the Divine Word, 

The notes whieh are the subjeet matter ef the suit 
were by their terms payable to the deceased and wre for the gitneton’. 
ameunte ranging from $300 to $6,006 engh, Fhotegraphic copies of 
36 of the netes and of three receipts hich dewseribe the other 
sight notes are in the record. These eight notes were delivered 
to relatives of the deceased by the defendant Seciety, as it 
Glaims, in pursuance of the terma of the truste with reference 
thereto. 

The decree finds that the 23 notes, which are numbered 
as Exhibits Koa, 2, 21, 27, 23, 24, 26, 27, 28, 29, 30, 31, 41, 42, 
43, 44, 46, 46, 47, 48, 49, 50, Sl and 82, should be accounted for 
and delivered te the complainant, tegether with payments received 
thereon. These notes are fer the aggregate amount of $46,860. The 
decree also finds that the 4efendant Seelety is the legal owner and 
holder of 13 ef the notes which are numbered ae Gomelainant's Bae 
hibits Kos. 33, 34, 35, 36, 37, 53, 54, 58, 56, 57, $8, Be amd 60; 
thet the Seci¢ty helds these as truatee for the use and benefit of 
the beneficiaries named in the respective endorsenentea appearing 
en the notes er in certain lettera in evidesea written by the . 
deceseod, These notes aggregate the principal sum of $28,600. 

A®# to the other notes, eight in number, the decree 
finde that they had been delivered by the Seclety to the beneficia- 
vies, Mra. Bva Sehoenig, Mrz, Clara Brezinsky and irs. Augusta 
Volter, before the filing of the original bill ef complaint; that 
thereby the truata beeame fully executed and the neteos, the property 
of the resneactivo beneficiaries, 

Judement wae entered according te these findings and 


the emuss referred te a master te etate the acesunt, 
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The Society of the Divine Yord assigns as errors 
these findings of the 4deeree which declere the alleged trusts in- 
valid, and aeke the reversal of these parte of the decree. 

«The administrator hae astigned crost-errors and seke 
that the finding that the alleged truste were invalid be affirmed 
and that, insofar as the deeree found any of the alleged trusts to 
be valid, the sane be reversed, 

There is practicaliy no dispute ae to the facts, The 
defendant Society has its prineipal effices at Techny, Cook County, 
Tilineis. Its English is a translastion ef ite Latin nome, 
"Societas Verbi Divini.* it in slac known as “S.¥.D,"%, "Fathers 
of Teehny” and “Techny." It hae been in existence for 27 years. 
Ite secretary 414 not know the deeeaned personally, omd the trans- 
actions in regard to these notes were curried on through corres- 
pendence and for the greater part in German, which wee the mative 
Lenguage cf the deceased. 

The notes appear te be the obligation of variour 
secteties and institutions affiliated with the Keman Cathelie 
Chureh. With ‘ma single exeeption they are made payable te the 
order of “Kev, #, ©, Hekart, Agt." ‘The notes and corresecndence 
were produced by defendant upom notice civen by the adminietrator 
and offered in evidence by him. With excertions hereafter neted, 
these notes are endorsed by the payee and seem te have been sent 
by him through the maile, he writing from Yon Diege, California, 
while he was in 3t. Jeseph's hospitel ot that place, The correse- 
pondence began with e letter by the deceased, dated hoveuber 10, 
1922, aid ended with a ictter from the Society dated April 7,1925, 

Seven of the notes were received by the Society from 
the deceased with a letter dated December 15, 1922, Five of these 
notes appear as Zzhibits 2) to 24, inclusive, and are fer the sums 


ef $2590, #1500, $500, $300 and $500, respectively, After deserib- 
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ing these five notes the letter states: 


“An it ie written to be paid te Burene thirty 4aye after 
my death, Just the way the notes will become due, Should these 
notes tecome due and be paid then Teehny, 111. 3. ¥. BD. ham the 
full right te berrow thie money at 5% interest until my death 
comes, but interests are to be sont te me directly. I, hew- 
ever, reverve ol) rights to change this before my death." 


Bxhibit 20 is endorsed: 


“Pay to the order of feehny, 111. for Europe Braunveiler 
Post Aoxheim &, Krensneacht Sheinprovinee, Gorsany for a new 
Catholic Church, * 


But the endorsement ef this note for $2860 is not 
signed. ‘The note Exhibit M1 hae this endorsement: 

"In aase of my death pay to the Soclety of Divine Vora, 
(Teehny, 111.) for Surepe Sreunweiler Peat Rexheim Kheinproevinee, 
Germany, for a new Catholic Church. (Dee. 3-232,) 

A. G, Rekart, Agt.* 
Exhibit @2 is endorsed: 

‘Pay to the order of 3, V, B. Techny, T11.. for Purope 
(Braurreiier Post Nozheim K, Krenanacht, Rheinprovines, Germany) 
for a new Catholic church Dec, 822, ev, H, GO, Eoekart, Agt., 
Sar Deigo, Calif,” 

Sxhibit 23 is endorsed: 

"Pay to the order of Teehny, 111. for *urope Brounweller 
Yost Hoxheim K, Krenenscht, Kheinprovince, Germany, for a new 
Catholic Chureh. Dec. 8-22. Hav, 41. 0. Sekart, Agt.* 

Szhibit 24 is endersed: 

“Pay to the order of &, V. D. Teehny, T11., for Surepe 
Sraunweller Post Hoxheim Lh. Srenanacht Kasingrovinee Germany 
for a new Catholie Chureh. Dee, 2%. Rev. .C,kekart, Agt.* 

These five netes all beer other prior endersenents which 
appear, however, te have been canoclied, 
After a descriniion of the two other notes, one for 
$500 and one for $406, the letter contains this statement: 
"to be opald as writte: te Eva Secheenig, now Living at Ke. 244 
Unien 3t. Jersey City, 8. J. She ies a cousin of mine and has a 
siak sen (cripsled); she is sister in law ef Reverend 8choenig, 
&. V. D. Mee. Yolter, 3202 Chertnut Street, Hilwaukee, Wie., is 
my sieter and she can later on give yeu the afdrems of Eva 
Seheenig. 
"This is all fer teday.* 


Baoh of the other tro netes which are dencribed in 


Exhibit 28 bears this endorsement: 
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“Pay to the erder of 3. V. D. at Teehny Illinois te Mra, Swa 
Schoenig Jarsey City hi. J. slaty days after wy death. Bea, 
8 1922, Kev. He Ge Hekart Agt,” 


The evidenee also tends to shew that eix notes which 
were marked as Exhibits 26 te 31, inclusive, were received by the 
defendant Society with o« writing which appears in the record as 
Complainant 's Bxhibit 13. Tae writing deseribes these notes and 
states further: 


*l entrust te ©. V¥. >. the feliowing netes for my nephews 
er nieece children of my 2 brothers John PF. Bekart and Oscar 
Bernaré’ Zekart, eho are not Cathelies, The sbove J. PF. and 
Oso. B, were only baptized Catholies-- but never instructed in 
the Cathelie Ghureh (religion.) Up te date J. ®. B. has only 
four daughters. ‘lis 4 boye died. The girls are Olga, Una, 
Agnes, Tia, Gear 8 &. hee © ‘eughters living. 

Alice my brether's, Serman Sekart, daughter is married, 
ané the only child of Herman =, She my nieee by marriage. How 
I entrust to &. VV, B. these notes:*** 

Thie sam of 57006 ie to be divided equal ehares 1. «. 
$1000 each child receive $1000 ehonever such eshild gives written 
proof frem any Catholie parish priest in eriting of having 
studied and joined the Catholie Chureh ai'ter one (1) years time, 
having Jeined the Cathelie Cnureh and te 1 youre old and 6 montha 
after my death, Ali sueh, whe 714 net study and Join the Cathee 
Lie Chureh forfeit their elaim en the $1000 snd such part $1000 

ees to the heathen missions ef the 5.V.0. under their eharge. 

The respeetive interest aceru on these entrusted neters is to 
be pald me during my natural life and afterwards ( alter. my 
éeath) the interest is te be aided to the respeetive capital of 
each note till paid each converted niece or nephew of these 
poor children being noglected religiously. 4. ¥. BD. is te ine 

quire aveut theee nieces or nephewe and inform them, each one 
individually regarding deposited swe and conditione te receive 
thelxy bequeaet from Rev. Uncle denry, ae i am knewn by these. 
John ®, Sekart and Osear 8. Sexart are at this time living in 
Guttenberg, Glaytom Gounty, lowa. ‘They most likely will remain 
there fer life. They are bankers (G@. State Bank). These can 
give address of my niece Alice nee Eexart. 

Should none or only seme nleces or nephews join then only 
such 91000 respectively is te be paid and the balance of the 
$7000 eoes after 2 yeare after each niece or nephew iss attained 
the age of 71 net having become Cathelie this money forfeited 
goes te the heathen missione under charge of 5.V.D. Such ia my 
intention and will. 

Signed byme in presenee of my God and Judge. ; 

Rev. 4. %, Sekart, 
Sam Diego, Gai,” 
“My two natural sistere ire, Yolter, ¥ra. Clara KH, Sresinaky 
gan give infeoreation about taeese nieces or nephews, 

Mya. Yoiter, 3703 Chestnut Str. Hiiwankee, Fis, 

irs, Srezineky Lives now et 1116 80. State Ave. Freeport, 
Illimeis. There are good Gatholios, my firet convert after 
erdimation {1388a8).* 


the writing tha@ describes three other notes for $1000 


each and says thet theae notes «« 
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“sre entrusted to 8. V. DB. fer my Catholic nephew and nieces 
1. ¢. Serenus i, Wolter, son of my sirter Augusta Yolter, and 
Derothy Yolter, eiater to Serenua %, each ia to have 91000 
6 months after my death and 72 years o14 eneh child, Harie B, 
Brezinaky, daughter of re. Clara KM, Brezinsky in to have 71000 
when #1 years old and 6 months after my death. I au te have the 
annual interest phid »e till death or otherwise diverted vy me 
in writing. After my death the aceruing interest on each 91060 
is to form a part of the capital with 6% 4111 paid each reapec- 
tive heir. The 3.V¥.D, is to have all these loans at 6% till 
paid out on abeve conditions. ‘thie is my will signed in presence 
of my God, Creator and my Judge. Dee. 8, 192%. 

Rey. i, C. Sekart, 

Sam Diege, California.” 


fhe endorsements uoon the netes appearing as Exhibits 
Bos. 26, 27 and 28 are substantially ae Tollews: 


"Pay te the order of S.V.D. at Yeehny, 111., for Kekart 
heirs, in trust. Bee, 8/82 Kev. H. . Eokart, Agt. San Diego, 
Cal. 


Upen the note marked ag Uxhibit 29 anpeera this en- 


deregexent: 


"Pay to the order of & V, DB. at Teshny, [11. in trust for 
Eokarte' Metre; Serenue %. Solter $1000 & Dorothy Yolter 51000; 
aecerding to sontitione laid to 3.V,D. Revd. 0. Sekert, Agt. 
Dee. 3/22 San Diego, Calif.* 


The note marked as Sxhibit 0 ie mdéorsed: 
"Pay to the order of &.¥.D. at Techny, 111. in trust for 
Sekart Heire Serenus i. Yolter & Dorethy Yolter in equal shares 
as conditions laid down rith 6,V.D. Teenny, 111. bee, 8/22, 
i. ©. Sekart, Agt. San Diego, Calif,* 
ke. 31 is endorsed: 
"Pay to the order of 3.¥.D. at Teehny, 11i. in trust for 
Sekarte heirs. ere D, Bresineky ae conditions laid down with 
&. V. dD. (Rev.) a, C. Bekart, Agt. Sen Di oge, Calif, bec. 8/28." 
Thies note ie stamped samcelled, September 17, 12926. 
In a letter written in December, 1922, the precise date 
being omitted, the deceased tranemitted to the defendant Seciety 
five notes for the agaregete sum eof $76,800, which saopear in the 
reeord os Exhibits 33 te 37, inclusive. In the letter he said: 
*Herewith I send you seme notes transferred te the 3.4.5, 
te be deposited vith the 5.V¥.0. for the following purposes: **** 
Thies sum Twenty Thousand ia to ereate 4 student burses for 


heathen mission werk after my death only. i ax te have thie 
annual interest sent me direetly during my Life, uniesn I 
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otherwise direct in writing to your House, 

1 burse in bh. of Divine Seart of Jesus. 

1 burse in h. of Immaculate Heart of Mary. 

1 burse in hk. of Ut. Konry my patron Saint, 

1 buree for the Poor Souls in gemeral and speci lly fer all 
Eokarte deceased (Poor Souls. ) 

The $500 is to be given direetly to Moly Vather the Pope 
then in Rome for the moat needy oetion's poor people then prefer- 
able te the Germans.* 


In thie letter three other netea, one for $4000, one 
for $3506 and one for 3500 are mentioned, and the writer states: 


“ITIt, I note $4000; date Mary let 1990 due 1997/6" signed 
over to my dear natural sieter, “re, Augueta Yolter nee Fekart. 
The society D. ¥. is entrusted this note to give in full the 
above heir 10 days after my death. If thie nete falle due bee 
fore my fewiee I will give im full right this whole sum $4000 
ae 8 lean till my netural death at 6% interest payable to me 
till death of mine, unless otherwiae directed by me, 

IV. 1 note $3600; dated Mareh lat 1919 due 10238/6¢. This 
note ie signed over to my dear naturel sinter, ire, Clara w. 
enaee 65. nee Kekart same conditions ag above, 

(1% Jin trust held by 5.¥.D. tili my death, 

Ve. 1 note $500; date Nov. 12/1920 due 1927/6" signed ever 
to drs, Clara kh. brezin my Natural sleter all conditions as in 
(IIL) in trust held by 4,¥.D, till my death. 

Gedicil showld these sintere above die bafore me, their 
ohildren fali heire to their msethers. This respective eum is 
money in their (sisters) own right and net te be coxumunity prop- 
erty of their respective husbands. Only when each respective 
ehiid reaches the age of 2 yeare they are te have their pre- 
portioned share paid out in full by 5.V.2. ‘the reavective an- 
nual interest is to be paid regularly by &.V¥.B. to each child 
tii1 it reaches 21 years then pay in full, ‘he &.V¥.D. is te 
heve oll such money ae ao loam after these reepeciive notes mae 
ture and sare peid in full by the original makers of much notes. 
This day feaet of the Inmaculate Conception 3. VY. MB. J sign my 
respective name to thie in the divine oresence of God my Creator 


and Judge. 
Rev. H. &, Eokart.* 
Exhibit Bo. 33, being a note for $2700, Be. 34 being a 
hete for $4506, No. 38 being a note fer $3800 ant Noe 37 being a 
note for $6000, are in evidence and are each endorsed substantially 
as follows: 


"Pay to the order of 3. V. 2. at Teehny, I11. fev. 8.C. 
Eekart Agt. Dec, 8/22 San Diego, Calif." 


Buhibit Be. 36, being a note for $3860, Lie as feliews: 


“Pay te the order Kev. 4. ©. Bekart, Agt. Dee, 8/22, Gan 
Diege, Calif,* 


Compleinant's Exhibit Se. 34, which is a receipt of 


Augusta Yolter, deseribes a note for $4,000, dated Harch 1, 1920, 
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payable to the order of Kev. 4. 0, Aekart and is mdorsed as follows: 


"Pay to Ere. ¥. A. Yolter in her own right after death 
S/ist, 1920, Rev, H. G, Bekart, Agt. in trust with 5.¥.D., 
Teehny, Til. wntii my death, Kev. H. CG, Kekart, Agte Dee. 9/22." 


Another note for $1500, payable te the order ef the de-~ 
ceased is deseribed in this receipt and bears the follewing endorse- 
ment: 


"In ease of my death pay to Ure, Augusta Ycolter in ber own 
right. By 3. V. D. Teehny, t11. 2/26/23, Rev. 4. GC. Bekart, 
+ Pay the annual intorest t111 note is due to tire, A, ¥, 
ter my denth.* 


Said receipt alse deacribee a note fer 21900 to the 
erder of Father Sekart, which beare the following endorsement: 


"In cases of sy death pay to rs, Augusta Folter, Rev. 
4, &. Sokart Agt. 12/30/%. Sra, Augusta Yolter is to pay to 
the Benedictine Sisters in Duluth, Winn, Villa 3t.Sehelastica 
$500 out of this note, These sisters are te record me as their 
benefactor of their order. by 3. ¥. BD. at Vechny, 111." 


The réeeipt of Clara &, Sresinaky appears in the resord 
as Complainant's Sxhnibit 39 and deseribes a note dated Kovember 12, 
1920, for $500 to the order of Kev, 4,C.Bekart, Agt., ond beare the 
follewing endorsexent: 


"Pay te the order of rs. Clara Erezinsky in her own right 
after my death, In trust with ©.¥.D. at Teehny, 121., Dee, 822"; 


also a note dated Bareh 1, 1991, fer $2600, containing thereon the 
following endorsexent: 


"In ease of my death pay to the Society of the Divine Word, 

Teehn Til., in trust. Feb, 26th, 1923. Kev, 1.0. Sekart,Agt. 
ay thie nete te Ure. Ciera H. Brezineky in her own right. 

She is my materal sister as sieo Ere, Augusta Wolter; inquire 
from her the Eilwaukee, Yis., home of Mrs. Glarn K. B. So. 
3203 Chestrut St. 

"Pay the annual interest till mete fa ¢4ue to Mre. C.%.B, 
after my A4eath. Rew, . Ge B73 


alee ao note dated Marek 1, 191°, fer $3800 te the order sf Rey. 
He G. Sekart, Agt., which beara the feliewing endorsenent: 


"Pay to Mee, Clara &. Sresinzky in ner orn right after my 
death. ev. #.C.iekart. in trust with &.V.D. at Techny, Ti. 
tili By G@eath. Hav. He Egkart, an Diege, Cal. Dee. 8/22. 
SB. B. i wish the above assignment to ire, Clara li. Hrezineky 
stand. See on top of note. Kev, H. C, Bekart, Dec, 8/22, San 


Diege, Calif, as 
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10 
to aid him in preeurimg an education. The record alse discloses 
sever notes which are marked ae Exhibits 83 end 55 te 60, inclusive. 
The record fails to disclose that these notes were accompaukied by 
letters, “whibit 53 is a note for 31,000, unen which acpeare the 
folloving endorsement: 
"In ease of my death pay to Sisters of Merey in Gan Blego, 
Galif, $600. 12/30/71, The other $800 pay to Mise Ida Bekart, 
Guttenberg, Iowa. Kev. 1, 0. Zokart, Agt. 
The Sleters of Serey--Ten Diego, Calif, have recorded me 
rot H.C... ae a benefactor of their erder. Rew. 4.0.2. 
12/30/71. 
Pay to 6.V.D., Teehmy, 1li.--trugt for the above.* 
Bxhibit $4 is a mote fer 31,000, which beara the fol- 
lewing endorsement: 
"in ease of my death pay to &.V.0, at Teehny, T11., the 


Beciety of the Divine Word in Trust. July @1/22 Rev. 4,6. 
Sekart Agt. Towards a colored student burse,” 


The nete iw stamped "Coneelled, November $, 1923." 
Bxhibit 55 is a note fer $1,006 bearing the fellowing endorsement: 


"Pay to S.V.D. at Teehny, Tl]. in trust, In ense of my 
death pay this 4+ $500 mete te the House of Good Ghepherd in 
Spokene, Gash. in full as per request by me. Rev, H. CC, Hokurt, 
Agt. July 28/22. 

The other + $800 to &.V.%, at Teehny for hely masses in 
Mother House at Techny, 11. for my poor woul. Rev. 4.0.8." 


Wxhibit 56 ise a nete fer 3600 which bears the fol owing endorsements 


"Pay te the order of 5.V,0. st Teehny, tll. After my death, 
im trust fer the Holy Land. Pay te Commissariat, Wt. Saint 
Sepulchre, Yashington b ©, Rev, 1.C,2evart, San Diege,Calif, 
Dee. + 


This note is stamped “Cancelied July 3, 1924," 
Bzhibit 87 is a note for $2000 endorsed as follows: 

"Pay to the order of 5.V¥.D. Teehny, Ill. in trust, they pay 
the 6.3.8, Yankton $1000 as benefactor gift. $500 for holp 
Masses to be said or sung in thelr chapel soon after my death. 
$800 for hely Masses to be sald ox sung by 0.5.8, Fathers in 
Conception, Me. Rev, H.C,tekart March 21/93 San Diego, Calif. ® 

Complainant's Exhibit 58 is a note fer $800 which 


beare the following endorsement: 


"In gage of my death pay to the Carmelite Sisters 3.¢.7. 
at Gan Antonic, Texas Gan Seba St. Bo. 803 7/25/22 Rev... ¢. 


Bekart Agt, 
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"Pay to 5.V.D. Teehny, 111. in trust for the abeve.* 
Bzhibit 59 ie « note for 91,060, bearing this endorsement: 


“In ease of wy death pay to the Gacisety of Divine Vord at 
Teehny, [11., for holy masees of ev, H. GC. Bekart read these 
h. ees guaw plimum by 5.V.D. patres. Kev. 4H, G. Eokart 
12/30/21." 


The note is stamped “Cancelled April 19, 1923." 
a note 
Bzhibit 6° is/for $1106, bearing the following endorsement: 


“In ene of my death pay to the Society of Divine Yord, 
Teehny, 111. for holy Mase of Sekarte family deanased. Rey, 
a, 6, Bekert 12/20/217" 


This note is aleo stamped "“Cnneelled April 19, 1993, * 

With reference to the notes marked aa Comploinant's 
Rxhibite 41 to 60 inelusive, Vather Bonk etated that the notes were 
reeoived between Kovenber 19, 1977, and Marek 31 er April 2, 1923, 
and at aifferent times, He was net able te pick eat any notes which 
were reeeived at 4 particular time and identify them. We said he 
eould pick eut only those mentioned apesiflealiy in the Lotters. 

©, 3. B. meane the Urder of Saint Senediet. 

Gn February 27, 1983, the deceased wrote te the dee 
Tendant Seciety: 


"Reverend Father: 

Enclesed find # few more notes of ming that ought to 
be entruste4 te your house, Gee that all are copied accurately; 
some have mot destination yet so they are given to you in trae 
only. Kindly wark this en your copy to enable me to give you the 
prover destination later on. 1 am not well teday so 1 would like 
te get rid of thia, Ae requested before kindly hove these that 
have the notes cand the interest directly to me. Later on I might 
change this. 

Now you ore recuested kindly let me knew soon whether 
I can have a grave in your pleee in cane I desire it, Here 
anongst strangers I de not like it eo well, and { will have mere 
prayerar there, the location would be more centraliy for my relaeq 
tives. I wish te have only a ameali tombstone and the fame as 
you “ave them in your cemetery. [ 40 not like that my exeene 
tien aboul4d be made, [ leave that mugs money. Fav I am aheut 
through only « few swell netes and the annual intorest that I 
have coming. Eindly let me know at once if you receive this 
Letter, even if it is a few lines, that I know the Letter 
Fresehes you. iuter on you can let mo Rave the copier ef the notes. 
With regards (Sg4.) Rev. 8.6. %ekart. 


Sindly send me enly a few Lines, whether you have re. 
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eeived my letter. iater on in shout tro or three weeks send me 
@ copy of ali papers to me, but not until J write again. J am 
not well to . 

in ense i should die before please take all notes as noted 
on the reverse side, and see what is written there, Take one 
free skholarship for American Kegroes, or if sufficient two free 
scholarships, one for white free seholarehip in the Orient, and 
ali the reat of the money for the finishing ef the large chureh 
that is now in the state ef erection. IL have something elee 
gg trom St. Louis, Hiceourd. Thie is to Teghny. at pray 
or me, 


On March 5, 1923, the Society of the Divine Vora wrote 
Father Eckert at San Diego, California; 


"A short letter in haste befere closing of the maila. 

Taet reeaived your letter--read it, and counted the notes, If 
moO error wae made in hastily counting them, there were 17 notes 
amounting toe $39,860.00, Yes, surely, wa shall #ond you « copy 
of these notes, just ae soon a8 we poseibly cum. 

Regarding the other matter, 1. ¢. grave and a emsll monue 
ment, we junt new were *¢ fortunate to mect Father Nectore-ehy 
to be sure, he said, we shail giadiy atten’ te this; henea, you 
may consider this mutter settled.” 


On SNareh Sist deceased wrote to defendants thin letter indicating 
that he knew the end was very near: 


“All notes not assigned te any purpose ge Tiret te a negre 
burse 76,000, the reet to other heathen bureses, Of course pay 
ail expenses. i may leave for ecusket here, If | have net 
plenty in the bank here you settle this from first cash interest 
income, Devand bill or reoeipt always. Gmne isy man will ace 
company rewains te Seehny, a Mr, John Uchwenk, 

Should i met have full ¢ash to hie exmenses he will advance 
game for me, Yeu sek the a¢eount from Aim and pay him full with 
$56 extra bonus, for time lost. If he would not accept then tet 
te heave $25 masses sald for me.*** Upon my death te you notify 
10 days leter a3] my debtors se they know where to pay their 
notes and get their bequeste from me also as oredits in their 
nete. iL request « solem requiem from 5. VY. 5. Father, The 
stip. is to be $56 a1] included, choir, eto. If any visitors, 
priesta I knew, wich to take part let them do so, no remunera- 
tion for their services, all gratia dats. Even ir my bishep 
vould velunteer, secent the services, no pay. If any my rele- 
tives should come treat generously ond take 36 ver oapite as 
pay for same,.**** 

Make notica of eame in your tooks, That makes 3 bureees 
fully established a4 paid in to vaur house up to ¢ate Apri /2%3. 
i may give you another ble surorise around May 15/23. 

lew far in the loly Ghost Chure finissed? Be you intend 
to finish same in 1925 with sear encugh means on hang,*»9e* 


On April 7, 10925, the Society wrote Fatner Kokart at 
San Diego, Califernia: 


“In haste we wish to inform you herewith briefly, that we 
have just received your registered letter of April 2, eontaining 
note Ko. 107 of the Benedictine Convent of the Sacred lieart, 
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Yankton, %. Dak. for $2 006,00, 
Sincerest thenks, «awd may God reward you. *%¢ hose that 
Brother can ist you have a copy of the List of the last notes 
during the course of nort week." 
fwe days prior to this time, om April 5, 1925, the 
Society wrote Futher Ackart at Gan Slego, stating that in roply te 
his letters of Merch 22 amd 31, they were glad to inform hin that 
they had suceeded in finding the hooked for note; that it wae amorm 
these sent a month age that day; that it was included in the 
$32,660 acknovledged by the Society on Mareh 5. They further sala: 
"Se aleo note your request to have $5,000.00 applied for a 
Hegre burse andi the reat fer other heathen burses, Also your 
Fequest concerning *r, Sehwenk ond other instructions as ta the 
« Right here we wish te say that we hope and pray that 
Ged may spare you and restere your health. 
We shell alee fellee your lastructionsa concerning the two 


eontreete held by your sister, re. 7. X. Wolter, one for here 
self and one for lira, Bresinsky. Yes, including these you will 


have somplete4 three Burses.**##* 

There ie ne suestion under the evidence ag to what the 
intektion of the deceaced wae vith reference to the diepesitien of 
hie vroperty, There is no claim ef fraud or undue influence, If 

“Ris intentien is to fall, it must be because that in some essential | 
matter he misapprehended or failed te comply with the rules of law 
by which such disvesition ef preperty eculd be made. It is net 

at all easy (ae om exesination ef the authorities dicelores) te 
distinguish between a diesesition of property by trust and a dis- | 
positien of the came by will. There is, of course, the distinction 
te begin with, that «2 will Le breught into existence by reason of 
@eompliance with special provisions of the statute and that it 

always assumes to dienose ef property in future, while a trust 
usually sete in praesenti. In Page on Wille, 2nd ed-, vol+ 1, 

eee. 63, p. 115, the autor saye: 

"Trusts and wille are @peecially likely te be confused, since 
they are frequently used te accomplish the same purpose; that is, 
to provide « plan fer adminietering and distributing the estate 
of the former owner after hie death; and the intentien ef the 
former owner is frequently 4ireeted te the results hich he 


wishes te acecmplish rather than the meane by which he wishes te 
accomplish it, 
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“If the instrument takes effect and pageen an interest be~ 
fore the death of the doner, it is a trust am distinguished from 
a will, although enjoyment of the property is not to paes until 
after the death ciuthe donor, as where the inetrument which 
ereates the trust provides for the support of the grantor during 
hie 1ife, or reserves power to change the bonefictari oe, 

"A provision that the trust shall terminate upen the donor's 
death an¢ thet the fund ehall be poid to a certain decignated 
peregon, or a declaration by one who holds the legal tithe that he 
holds it to pretect the interest of another, to whom he will give 
am deed later, or the act of a wife in paying the poner te 
trustees unter her husband's will, erestes « trust; and it is 
mot testamentary. 

"If the instrument passes no interest until the death of 
the ¢enor, it is a will as distinguished from a trust. 

"A deposit by the depesiter as truntee, and payable on his 
@enth to a certain designated person, or a provision that in 
ease of accident, a certain rereon is to take charge of the 
Aoner's estate to dispose of se he seen Tit after debte are 
paid, or a tronefer by A of certain bends in trust, the inoome 
to be pai? te A for Life ond then te X and ¥, A reserving & 
povrer ef revocation, waounts te « will, and not to a truet. 

“If the trust reserves te the settler full power te @iae 
pose of the principal ond ite only present effect is tea grant 
whatever, if anything, may be left at the settior’s death, the 
inetrument is, in effec:, « will.* 


in Giney v, Howe, 39 T1ll. 586, « citation from the 
Sounty court issued te am administratrix te shew cause why she had 
net filed an inventery. #he filed an unewer clsiwing the preperty, 
whieh consisted of a note and other pereomnal goods, a6 her own in- 
dividual property. This claim was based on o written instrument 
made between the administratrix and the deecvased prior te her 
death, whereby the administratrix agreed to furnish the deceaneed 
with a home and suppert during the term of her natural life, in 
consideration of which the deceased {ao the writing stated) sold, 
ansienedt and trensferre4 te the sadministratrix all her prepertios 
and effeeta, eoneieting of household goods, notee and other securi- 
ties, “posevesion of the same te be ghveafand taken by the party 
of the sseond part immediately umon the 4eonane of the party ef 
the first part.” The writing alee provided that the deceased should 
have the interest on the notes during her lifetine and that after 
her decease the party of the first part should pey $300 to a son of 
the deceased, The Supreme Court sald that the instrument contained 


mo declaration of trust; that it 4i4 net appear therefrom that it 
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was the intention eof re. Begart to assame the porition of trustee 
and thereafter hold the property in trust, ae ecertul gue trust; that 
the writing was eesentinliy testamentory in ite noture; that ts eb. 
Jeet wae to make disposition of property after the death of the 
owner, and that it could net huve such el'fect beacause it had not 
been exeouted and witnessed as required by the atatute of willie, 
The court furtner held, reviewing sutherities, that the alleged oone~ 
tract was void for want of mutuslity and that under the Married 
Women's Act, lirs, Gliney, tho was then married od living with her 
husband, could not bind herself with a contract of that kind. 

In Truhey_yv..Pense, 240 T11. 613, an adminietrater te 
eollest, whe was ‘he huwhband of a Aeneaced wife, flied a petition 
for an order requiring Pease to turn over te the eatate certain 
personal property consisting of notes, securities and ether chattel 
property. The Probate court held that the property was arseta of 
the estate, and upon appeal to the Cireult sourt it wan held to the 
eentrary ueon the theory that the deceased in her Lifetime had made 
valid gifte of the property which were fully executed by delivering 
the eame. It appeared that the deceased made « will clving certain 
legscies to two sisters and two brothere and te her husband the 
interest te which he might be entitied under tha statute subject 
te a loan which the wife had made to him, and the remainder of her 
proverty to a mieece. The respondent te the petition, Pense, was an 
attornecy-at-law whe had acted in that relation to kre, Trubey for 
some years. He testified that the deeeased agked him at the time 
of wekine the will if she could make a valid bequest of her personal 
property te Jetthe Richardson and that he advised her that she 
eeui? not; that she self ehe must arrange it in eoeme ether wey. 
Later the degense’ sent for the attorney to come to her house and 
when Arrived Fequested him te <o to her aarety deponit bex and get 


her securities, jewelry, ete., whieh he did; that she then separated 
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the articles into different pareels and told him to whem she wanted 
them to go; that he marked the parcels with the nome and address of 
the perty to whom the different articles were te be given on elips 
of peper and put them with the pareale; that the deceased fixed no 
time at which they were to be given to the parties: that she stated 
it wae her intention te educate the children of Jettie Riehardson 
if whe lived, tut that she believed that she was in her last 411i. 
ness and wanted to make sure that the sroperty was delivered to 
Fettie Richatdaon #0 that she gould use it to educate her ohnil¢ren, 
Pease gave a reecipt to kre. Trubey for the preperty, which eon- 
eluded: "All of the shove deseribed articice to be given to pare 
ties mentioned in memoranda contained in envelope holding seeurtie 
ties," and thin receipt was found pinned te the will when it was 
opened in the Probate court after irs. Trubey's death. At the time 
the receipt was given the attorney asked kre. Trubey if she realised 
what she was doing -- that she had given these thinge away and they 
were going out of her possession, and she said, "Yee, I knew what I 
have done, and I am glad te have it off my mind, for I am liable te 
wink out any minute, end I will write Jettie Richardson end tell 
her what I have done and you will hear from her." The attorney then 
took the property and rented « bex im whieh he plaeed it, with the 
exeertion ef the silwervare which was placed in his private vaults 
in bie offices, Before ire. Trubey delivered the securities she tore 
off seme interest eoupens on4t aeked Pease to eollest them and send 
her the money, whieh he 414. 

Om this state of facets the court sald there could be 
no doubt that Mrs. Trubsy desired the persone designated by her to 
have the property, but held that it was very clear that if the at- 
torney vas the agent ef Ure, Trubey to deliver the property te the 
donews, the agency was revoked by her death before the delivery was 


made and no title therefore passed to the donees. However, it was 
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contended that the attorney eas made the trustee for the denees, 
and it was urged that the delivery te the trustee wae equivalent 
to delivery to them and had the effeet of vesting title in them, 
The court said that the lew was well settled that delivery to « 
trustee was deamed delivery to the donee and would divest the 

donor of all control over or right or title in the preperty ana 
make the gift irrevocable; that when « trust had been perfectly 
Greated 1t wae not revocable by the death nor at the will of the 
party whe created it, citing 3 Oh, LTO Tlie 13%; 

Telford vy. Patton, 144 111. Gill; Light v, Seott, 38 T11. 230; 

Lawrence vy, Lewrenee, 14) Tit. 245, “he court further eaid that 


it was incumbent on the party asserting the trust to prove it by: 





Glear and satisfactery evidenes; that whether a trust existed waa 

te be Avtermined from the preoef, hoving in view all the surreunt- 
ing facte and eireumetanees ont the intention of the parties, 

and that the proof must be clear and explicit; that the werda and 
acts relied on aw ereating the trust must shew alearly and une- 
quivecally the intention oy the donor to oreste a truet: that 

apart from the requirements of the statute, no particuler form was 
eesential to the ereation ef trast, but that the ants or words 
relied on must be unequivocal, admitting of but one interpretation 
and manifesting a completed transaction in praesenti. “he esurt aleo 
said thet it was impossible to escune the conviction that Mrs, Trubey 
made her attorney her agent te deliver the preperty and not a trustee 
for the ‘onees; that whes che gave nim the preperty she had in mind 
notifying them of what she had done se that they might reeeive it 
from him; that if ehe had garried out that intention, there would 
have been a delivery to the fomees before the dent of the 4oner 

and the title to the property woul4 then have vosted in the 4oneee, 


but that fer seme reason the delayed earrying out thia intention 


firing her lifetime and the death revoked the aenoy. Expreseing 
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regret that the effect of this ruling was to prevent the carrying 
out of the intention of irs, Trubey, the court said that hewever 
clear her intention might have been, it could net prevail unless 
she did such sete os the law required te make that intention ef- 
fective; that a court of law would not impute an intention to 
ereate « trust where a trust wae mot in comtemplation; that if the 
trananetion was intended to be effected by a gift and the gift was 
ineomolete for want of delivery, it gould not be enforced ae a dec 
laration of trust for the reason that to to se weuld be te substi- 
tute in place of the setueal intention te tranefer the property 414. 
Freetiy to the donee the intention te make or heeome a trustee, and 
would open the way for every imperfect cift te be converted inte a 
perfect trust. 

in Wileon v. ®ileon, 168 111. 867, Yiliiem Yileen sna 
ethers filed their bill against Yoamuecel Yilsen and others to set 
agige a deed and for partition. It appeared that on Septecber 2, 
188, their common sneestor, Sol. Wilson, was the owner of o farm 
im BeDenough County and made and acknowledged a deed purporting to 
be an asbeolute and unconditional conveyance of this land te the deo 
fendante; that shertiy thereafter he handed the same to one of them, 
hie daughter, oid esid deed remained in her peasession thereafter, 
it wae not recorded until the day follewing the death of the grenter. 
A preponderance ef the evidenee indicsied that after making the 
feeod-Col, Silsen siways treated the lend in question as hie ewn. 
It was om reeord in his nome, Me paid the taxes, made repaire, 
leased the land te tenants and eollested the rents for his own 
use, advertised the lend for sale and made and delivered a mortgage 
against it to secure a lean, and further, that the defendants had 
knowledge of and s¢quiessed in these things, Defendants always 
wooke of the land ae their father's and one of them made ar affi- 
davit to that effect, stating that the land belonged te hie father 
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and that he and his brether were tenants ef their father, 

The court held that under thie state of facts the 
mere plecing of the deed in the hands of one of the grantese 414 
net of iteelf necessarily eonetitute a delivery; that in euch case 
the inquiry vas, what was the intention of the parties at that time, 
and each intention when ascertained’ sheuld govern. It was further 
held that the acte of the sarties anounted to a withdrawal of the 
deed, but that if this were otherwise, the deed wae vold beesuse it 
Was mot to take effect until the death of the grantor, and that this 
Gonstituted an attempt to make a testamentary dieposition of the 
property without complying vith the Gtatute of Filie, 

In Qewald v. Caldwell, 225 11. 224, « bill in chancery 
was filed against scme ef the heirs-atelaw of Anna Caldwell te ob- 
tain an adjudication ae to the iegal effect of a certain warranty 
deed and certain inetruments in writing, by which Anne Caldwell pur- 
ported to convey the real satate te the complainant, filliam G, 
Caldwell, an4 authorized him te make a sale af the same and dis. 
tribute the procesds to persona and secieties mamed. It wae there 
contended by the complsinant that a trust was created by the deed 
and instruments for the benefit sf the persone and societies named, 
while on the other hand it was contended that thie deed and these 
instrumentea were te take effect only after the death of Anne Cald- 
well and were therefore teatamentary in character and void. The 
eourt said that it was well eettled that if the intended discositien 
of the property was of a testamentary character and not to take ef. 
fect during the testater's lifetime, but was ambulatory until her 
death, such disposition was not cperative unless it had been de~ 
slared in writing in etriet conformity with the etatutory enaotmnents 
regulating the making of willis. ‘The deed was absolute in form and 
was handed to her son by Mra, Caldwell, whe wae then 71 years of 
oge. She 4414 net want to make a will but warted to arrange her 
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property e¢ that in ease of her death it would in part co to cere 
tain persons and societies other than her heirs, Yor this purosee 
she made the deed and handed it te her son whe did met reeord it 
but placed it in a safety deposit bex where it remained until after 
her death. Ln the meantime she regeived the net income of the 
property. lt was insured in her name, the taxes and repaire were 
paid out of the gross receipts from the property. There:wae no 
apparent change in the ownership or poerension, the son handling 
the property for the benefit of hie mother after the making of the 
dee4 just the same as before, After the deed was made the mother 
designated in writing the beneficiaries he should teke {nm case of 
her death, saying, "If God sexe fit to take me to himaelf before my 
pronerty tm Chienge 1 scld, I authorize you, my son, te #11 it 
wher you see fit.® The son tenti fied that it was net thought he 
would seli the property prior to bia mother's death, but if 14 had 
been old the proceeds would have gone to her and that he 4i4 net 
Claim the property; that the deed was made only so that he ¢ould 
earry out the wishes of hia mother, ‘She sought te change the 
beneficiaries named in the paper handed te her son on February LOth 
by & subsequent paper, and he reeognised her right to make the change. 
The court said from all these facts “we are inpreaned with the view 
that the disposition of the property was teatamentary® and “a eareful 
reading of this record shows that the intention of the parties was 
that the deed and the twe instrumente in vriting above set forth 
should take the plaee ef and operate as a wili, and that the cireuit 
sourt proverly so hel4.* 


In MeGartiue + 160 TLi, 120, the court stated 





the digtinetion batween an executory and ai executed trust, and 
naié that before a trust seul? arise under the agreement there cone 
strued it was neeensary that there sheult be transferred or conveyed 


to & trustee te be thereafter appointed, money, peracnal proverty 
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and the procecds of the sales ef lond thereafter to bea made; that in 
erder to constitute a valid gift inter vivon, possession and tithe 
muet vest in and pass to the donee or in a trustee for the donee; 
that if anything remaine4 to be done to complete the gift, chat so 
Pemained toa be Jone could net be enforced, os it was based unen no 
@ensideration; that when the cift wae thus incomplete, there was a 
Jeous poenitentine and the gift might be revoked; that where the 
@lleged cift wan of 2 legal estate capable ef legal comveyance and 
me conveyance wae mae, the gift wae reyvoeable. Barnum v. Beed, 
236 111. 388; Fades v, Gay, 73 f1). 415; & Am. & Eng. Enay. of 
Law, pp. 1315-1514; Lelvord v. Patton, 144 Ei. GA. In thie lest 
ease it is said: 

"A gift inter vivog cannot be made to take eflect in pessq 
eesion in future; nor will equity inéesrpose to perfect a defece 
tive giit er voluntary settlement wade without consideration; 
nor can equity convert an isperfeet gift inte a declaration of 
trust merely on scecount of that imperfection. (Young v, Young, 
65 b. ¥. 422.° 

The court further stated that in erder to render a 
voluntary settlement valid aod effectual, the eettlor must have done 
everything whieh, necording te the nature of the property conprised . 
in the settlement, it as necessary te do im order to transfer the 
property and tak @ the settlement binting upen him; that such a 
settlement might be effectual by traneferring the preperty te the 
persons for whem he intended te previde, or by traneaferring it te 
@ trustee for the pursoves cf satilmment, or by declaring that he 
nimself holds it in trust fer these purposes; that if it was ine 
tended to effactuate the settlement by ene of these medes, the 
court would net give effeet to it by applying another of thee; 
that if it was intended that the settlesent shoald take effect by 
transfer, the court would set bol4 the intended transfer te overate 
as ® declaration of trust because if would thereby convert an im- 


perfeet instrument inte a perfect trust; that where the instrument 
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eontemplated that there sheuld be a transfer of the property te « 
trustee, the reletion ef trustee and geatul que trust 41d not arise 
until such transfer was made; that until then the person for whose 
benefit the voluntery settlement wae made, took no ecatate in the 
property and could not enforce the agreement te make the gift or 
eompel the alienation te the trustee; that before the alienation of 
the trustee, the gift was an imperfeet ome and a court of equity 
Would not interfere to complete it. Milroy vy, Jord, 4 De G., F. & 
J. 264; Bridge y, Bridge, 16 beav. 318; Beegh vy. Keep, 18 id. 285; 
Solyear vy, Countess of Mularave, @ Keen, 62; 1 Veisy's Law of 
Settlements, pp. 93, 140, 4143, 145; Jeffreys v. Jerfreys, 1 
Graig 4 Phil. 138; in re D'#ugibon, i. KR. 15 Ch, Div. 228, 

In Gtis v. Beekwith, 49 T1l. 191, a policy of life 
insuranee on the life of agsigner wae voluntarily aselgned by him 
te a trustee for the benefit of hie three children, Notiee of this 
atsignment and trust wae given te the coupany and te the truatee 
whe accepte?. The policy snd asetenment, hawever, resained in the 
possession of the agsigner sm4 after his decease wae found among 
hie papers. The trustee breught mit against the adwinietrater of 
the aseigner to compel a surrender of the peliay te »im and that he 
be declared the owner, and the court, in an opinien by Chief Justices 
Breese, reviewing the authorities in England and thie country, held 
that this constituted a sufficient delivery of the assignment and 
resulted in a complete tramsfer of the title, saying: 

"We place the most stress upon the firet peint discussed, 
and that is, the intention of the dener, He oreated the fund, 
apporentiy for the benefFit of bis setherless children, he did 
all in his power te confer upon the trustee the neceseary aue 
therity to reesive thie fund for theses children, when he should 


be mo more; he wae prompt in keeping the policy alive, by the 
payment of the premiums; at mo time did he manifest any desire 


te retract, ond theugh he occupied locus poeniben thas, he 4i4 
not repent of hie act, tut left the world with the coneeption 


that those so dear ta him hed been provided for,” 
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HB, 308 111. 434, Jovephine 
Wittmeler exequte? » deed conveying to St. Clare's Roman Cathelie 
Chureh of Altamount certain real estate, The deed wae for the 
eonsideration of one dolia® and contained « provision that the 
Chureh “shall pay to Charles Wittmeler the oum of 356 per month, 
beginning one month alter my death, for and during his life, and 
shall pay the dector's ond howpital bill, if any, and upon his death 
provide him with » Christian burial and pay hie funeral expenses and 
inter hie body on the lot owned by me in the cemetery at Altamount, 
Tliimeis.* This deed wae held void because an unincorporated reli- 
gious seciety wae incapable in lew of taking by deed, amd Charles 
Wittmeier then filed hie bill fer the purpese of having the premises 
impresved with a trust in his fever, This bill wan dismissed for 
want of equity. The deed to 6t. Clare's Church was ordered canesl ied 
an’ the property partitioned among the heirs, Upon aneeal toe the 
Supreme Court it wae held that, although void ae « deed, the inetru- 
ment ereated a valid trust. The court gald that no particular form 
of words was necessary to create a truet; thet the word "“traust® need 
not be used; toat it was » rule of equitable construction that there 
was mo wmagle in periticular worde; that “any expression which shows 
unequivecally the intention to create a trust will have that effect. 
1 Perry on Trusts, Sth ed., see, 82; Hill on Trustees, 65; 2 Spence 
en Eq. Jr. 5$2.% The eourt quoted as foliows: 

"‘any agreement or contract im writing made by « person 
having the power of disposal aver property, whereby such person 
agrees or direete that a particuler pareel ef property or a cere 
tain fund shall be held or dealt with in o particular mamer for 
the benefit eof another, in « court of equity raises a truet in 
faver of guek other person against the person making such agree- 
ment, or other person claiming under him voluntarily er with 
notice.’ (1 Perry on Trusts, Sth od., see. 82). ‘Sor doen the 
rule thet a ¢onveyanee without a grantee eavable of receiving 
the grant is void apply to equitable rights growing eut of such 
m conveyance.’ (18 Corpus Jurie, see, 36.) ‘The inability ef the 
trustee te take will not invalidate a deed where the settler and 


the sestui que trust are both eompertent an¢ the property is of 
such a nature that it ean be legally pleeed in truet. 1 Perry 


om Truste,sec.240; Millie v, Alvey,30 Tex. div. app.96;9mith y, 
Davis, 90 Gal. 25,* 
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We have now reviewed all of the cases cited to this 
particular point by the parties to the controversy. The gifts 
which the donor here attempted to make were for the mest part of a 
gharitabdje nature, and it ise well settled by the decisions in this 
and other states that the fact that he reserved the interest which 
might acerue upon the notes to himself, would not invalidete these 
trusts, provided the same were suffi ot ent in other respects. The 
leading case #o holding is Beatty v. Yeastern College, 177 Ill. 2&8. 
» 509 Tll. 886, and Hiliiome vy, Svans, 


164 Til. 98, are other cases tending te eatabliah the eame rule. 





It ie undoubtedly true, a2 was held by the Supreme 
court in Jenneon y. Fulk, 282 [ll. 32%, that it is eenential to 
the ereation of a trust that there must be «+ 

*such words or act as clearly manifest an intention that the 
deed shall at onee become operative and effeetual to pass title 
te the lamd somveyed. *** Delivery may be made to an agent of 
the grantee, but such a delivery must be abeolute, with ne right 
of the grantor te reelaiz the deed.* 

in Young v. Payne, 283 111. G49, it was held that the 
failure to reserve a power in the grantor to make full disposition 
in the event of the death of a beneficiary before that of the 
grenter, coupled with the further provision reserving a life eatate 
toe the granter, made the inetrument operate ae s present conveyance 
of the fee immedintely upen the execution and delivery of the deed 
and relieved the transaction of ite teatamentary charseter, 

The ultimate question tn every case of thie kind met 
de: What wae the intention of the party? If, ae « matter of fact, 
he succeeds in divesting himself of the legal title te the property 
irrevocably and placing the same in the contre] of the truetee for 
the benefit ef certain beneficiaries, then the conveyance ie vali4 
notwithstanding any failure to comply with the provisions of the 
Statute ef Wille. We confess our inability te discern any distine- 


_ tion between the alleged trusts that were created by the acts of 
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the truster in this case, an’ the decree doer not give us much 
Light as to the rensons whieh induced the adjudication of a truaet 
as te part of the notes and the failure to adjudge trust aa to the 
remainder of them. the property was all of the same kind, namely, 
prouiseery notes which were payable to the order of tee decedent. 
It is apparent and uncontradicted upon the reeord that he desired 
to put these notes out of his pesseasion and inte the possession 
of the defendant Seciety in order that the preeecds of the came 
might be used for the benefit of certsin persons and for certain 
charitable uses concerning the identity of which there is not a 
shedow of a doubt. He Acliberately teok these notes out of his 
own possession and centrel ond transferred them inte the physieal 
contre] and roseession ef the defeniant Seciety. Before doing so 
(as by the statute he had the right to do and as by the statute it 
wae proper and avprepriate to do) he endorsed each dnd al! of these 
notes, sith two or three exeentions whier were avidently everlecked. 
He not only conveyed these notes to the Seclety, but by certain 
writings aleo delivered’ he made known the ultimate use ef these 
notes, and the Seciety having been ao informed agreed to comply 
with hie wishes, It was of course not necsseary that the benefi- 
Giariee should be informed, and he directed that they should net 
be until sueh time ae he desired netige to be given. This he had a 
perfeet right to de. It wae ealeo the nermal and only wise course 
under all the ciroumetences. there are parts of the writings which 
he executed that might incicate that there was in his mind the 
theught of making a will, 2s, for instance, where he says that it 
ie his will and appeals to his Ged and Judge as to the execution 
ef it, er where he uses the word “aodicil® in regard to a svecifie 
pert of one of the writings. However, it is apparent that he vas 
net expert in the use of the EZmm@ligh language, and ir view of that 


fact it is not surprising thet many words were eo uned, If we may 
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entertain any doubt as to the transfer by deceased of « present ea 
tate and title in this property t: the defendant Seciety as trustee, 
such doubt would be based upon the form of eniorsement of the notes, 
as where in some of them he states, “in ease of my death, pay", ete. 
A promivaory note, however, vould be perfectly good if payable at 
the death of a particular person, that being wertain which wuet in 
all @vente become certain, on? we do not think an endoreewent made 
in a similar way would be any the lege velit and centrelling, If 
eueh a note delivered woul’ be valid and comvey a present interest, 
it seems euch an endorsement would aleo be valid and when delivered 
would convey a present interest. Indeed a delivery with the intene 
tien to pase title is sufficient irrespective of the indoraament. 
Rothwell vy, ‘oyler, 305 121. 226. 

it is net indispensable te the ereatien of «= truet thet 
all the prewisions of it shall be irrevocable, That the condition 
of the owner's health, sot only at the beginning of the tronsaction 
but at ite clese, was poor, his letters indiosting that it wes on- 
parent te him that his death would take place in the near future, 
is a cireumetence whieh indicates etrongly an irrevocable intention 
te convey ao present estate. 

It is much to the credit of the defendant Society that 
thie record discloses nothing which can be construed ag an attempt 
on ite pert te influence the deceased in the tMererition he waa 
making of hie property. 

Ve think the absaclate delivery ef the notes with the 
endereesents thereon had the effeet of ereating a cresent eetate 
in the defendant Seciety; that construing all these instromente 
tegether, the same may not be said te amount to « teetamentary 
dispesition which would teke effeet in the future and upen bie death 
but rather te the creation of « present estate in the defendant fo. 


elety in order that it might carry out the then intentions of the 


dener,. 
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it has been urged that the provisions of these truste 
are uncertain and therefore void. These trusts are of a charitable 
mature, Truste of that nature are (contrary to the rule in some 
state) favored in Lllinois, and the statute of Aligabeth with 
Peference to charitable trusts la a part of the common Law of thin 
state, “e think it cannot be sald that any of there truats are 
more indefinite and uncertain than that sustained in Heuser vy. 
Harrie, 42 111. 495, where a trust was created for the worthy 
poor of a certain sity, the income to be diatributed annually in 
sich manner as a oourt of chancery might direet, or in Bunt y. 
Fovler, 121 11. 269, where « trust for the eicows of and for a 
home and school for orphans of decensed memberea of the Sretherhood 
of Locomotive Engineers, under rules and regulations te be provided 
by the brotherheed, was sustained; or in Srafton vy, Bisek, 187 111. 
36, where the testator left Ahe remainder of his estate to be ap- 
plied by hie trustee “to the erection of church buildings in that 
part of [Llinois bounded on the sorth by the main Line running east 
and weat of the present Baltimore and Ohie Southwestern railway, 
gaeh shurch buildings te be for any of the follewing denominations, 
vie: Keguler Baptist, Kissionery Baptist, Free-Will Baptist and 
Cumberland Presbyterian, or the denemipationa ueualiy called by 
those nemes," In such cases the trustee named by the instrument 
taker powers such as may be necessary to carry out hin duties, and 
the charitable uee will be protected, 





x, 233 
Til, 327; 1 Perry on Truete, see. 262. indeed, it is famiiler law 
that a charitable trust will be upheld even if it ehould be neces- 
gary to invoke the ey preg doetrine in erder to do a0. 

The controlling facta in this omse are a clear inten- 
tien of the ovner ef the property, the entire laek of undue in- 
fluence or fraud, and the compliance of the owner with theee things 


neceseary te vest a legal title in the defendant Seciety as trustee 
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for certain beneficiaries, The record affirmatively shewe that 
no rights of ereditora have intervened, and the deeree ef the 
Superior court is therefore reversed wid the esuse remanded 


with directions to dismiss the bill. 
REVERSED ABD REWAKDED WITH DIAweTIaRNS, 


O'Connor ,and keSurely, JJ,, soneur. 
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IDA ALTSCHULER and ISAAC AL TSCHULER, 249 I.A. 648 
Copartners doing business as 
ALTOCHULER IKGHK & STERL COMPANY, 
Appellees, 
APPEAL PROM MUBICIPAL 
ve. 


CHICAGG SHELTING & REFIRING 
CORPORATION, a Corporation, 
Anpellant, ) ‘ 


COURT OF CHICAGO. 


ER, JUSTICE MATCHETT DTLIVEARD {HE OPINION OF THE COURT. 


The statement ef claim and affidavit of merits dis- 
elese that om November 9, 1925, plaintiffe at Chicage sol4 te de- 
fendant (with a quantity of tin and pewter) 46,800 pounda of 
babbitt droae of the quality known as Now. 1, 2 ama 3 at the 
price of 114 cents a pound; that the goods were on board of car 
which was delivered to defendant and unleaded by it; that it 
accepted the tin and pewter and paid for the same, but on Bovember 
2, 1928, returned the babbitt drows to plaintiffs, who en Deceme 
ber @nd thereafter sold the seme for $8.75 per hundredweight and 
mow sue claiming a loses of $1,287 on the resale and damages in 
that amount plue freight charges of $15. 

The defendant contends that the babbitt droas was not 
of the euslity seld on4 that the same was returned by agreement of 
the partize, defendant consenting to keen and pay fer the pewter 
and tim while plaintiffe agreed to take back the babbitt dross, 

There was » trial by the eourt and a finding for plaine 
tiffs in the amount ef 91,302, on which the court entered Sudemert. 

The contrclling question in the ease is whether the 
evidence sustains the finding as to the smount of dawages. 

it is apparent that the demages allewed were ascer- 
tained by fheading the differenee between the contract price and 
the price obtained by plaintiffs on the resale, plua the charge 
of $15 for freight. 
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The true measure of damages must be determined by the 
provisions of the Uniform Sales act (Smith-Murd's [1l. Kev. Stat. 
1927, chap. 1214, eee. 64-65.) Paragraph 3 of section 64 provides 
in substance that where there is an available market for the 
goods, the measure of damages, in the absence of special circum 
stances, is the difference between the sontract price and the 
market or curre t price at the time or times the goods ought te 
have been accepted, or if no time wae fixed for acceptance, then 
at the time of the refueal te accept. 

The refusal te aecept vas made on November 91, 1925. 
Babbitt dross, the evidence shows, is composed of the residue of 
tin, copper, antimony and lead obtsined by skimming same from the 
pote in which these metals are melted. Ho. 1 is the best gerade 
Deoause it eontaine more tin than the ethers, “he gradea Boe. 1, 
2 and 3 are determined by the tin content ef the babbitt dress, 

Cohen, # witness for plaintirfs,(whe conducted the 
business of the Heorthern Smelting and Sefining Company which 
purchased at the resale on Decewber 2nd) said that there was a 
particular market for babbitt dross in the general market; that 
the prices of tin and lead fluctuated on the market; that there 
was & market report on tin and lead every day and that the price 
of mbbitt droes was determined by the prices of tin and Lead; that 
a concern known as Murphy Metals or Daily Ketals gets quotations 
by wire ench aay from New York which they distribute to different 
deniers who pay for this service. Testifying from memory, he 
said the market eas about the same om tin on Hovember 10th as on 
Becexber %4, a difference of two or three sents a pound, he aid 
net remember, 

We find mo evidenee in the recerd of the fair eash 
market price of babbitt drose on Sovember @ist, the day upon which 
defendant refused to agcept, although Cohen's evidence indicates 


that such a price must have been easily ascertainable, As already 
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said, it is apparent that in computing dasages the court actapted 
the price obtained at the resale ef December 2nd. 

Defendant contends that the resale may not be econ- 
sidered ae determining the value of the babbitt droes because deo 
fendant wae given no notice of the intention to sell or the time 
and place of the alleged sale, and it cites Bagley vy, Findlay, 

82 Til. 524, ond White Walnut Coal Co. v, Coal Co., 264 T11. 368, 


which follows that case, holding that a resale, efter notice te 
the vendee in good faith and fer the best price obtainable, liqui- 
@ated the dasages, and that the vender could then recover the dif- 
ference between the net amount reslized and the contract price. 

Plaintiffs cite the opinion abstracted in Aeme Evang 
Go. v. Hunter, 194@ 111. App. 542, helding in subetance, without, 
however, citing any suthority, that notice of resale is not reo 
quired in saleswhich are eesentially executery. Plaintiffe also 
conten’ that section 60 ef the Seles aet is applicable and that 
mo notice therefomras necessary, Jection 60 provides that in the 
resale of perishable geads, ond in sales eof other classes of 
goede which are enumerated in that section, notice of the resale 
te the vendee is not necessary, This recerd, however, discloses 
no proof that the goods reaclé fall within any of the clagees 
enumerated in that section. It mat therefore be held not applie 
cable. 

Cases cited by the parties do net involve the coneidera- 
tien ef contracts te which the provisions of the Uniform Sales aet 
are applicable, eince that act beeans the law of this state on 
June 2, 1915, subsequent to the time when the contracts construed 
in these cases were made, 

However, section 60 ie not inconsistent with former 


decisions of our Supreme court in construing the same classes of 


transactions which it deseribes, the following decisions holding 
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that mo notice of resale te neoeseary: Ulimann v, Rent, 60 Ti.. 
271; Maulding v. Steele, 108 Ill. 644; Plumb vy, Campbell, 129 111. 
201; Morrie vy. Wibsux, 159 tll. 627; Erigley vw, Cornelius, 162 
Ill. 92. In some of these cases it was held that the right te 
notice had been waived. Seetion 64 of the Uniform Sales act, 
Which is applicable to this transaction, seems to be silent on the 
Fight of the seller to ascertain his daxages by a reeale in cases 
to which it is applicable. Hewever, if we assume that notice of 
the reasle as a watter of law in such case was not necessary, the 
failure to give notice may nevertheless have great weight as a mat- 
ter of fset end may be considered with all the other circumetances 
in determining whether the price obtained should be regarded as 
the fair cash market value on the date defendant refused to ace 
cept the goods, As we have already pointed out, the evidenee for 
Plaintiff shows that the prices of tin ané lead, on tha baeie of 
which the price of babbitt dross was deaterained, varied from day 
te day, and there is no evidence tenting to shew what the price 
Was on the day of refusal, heowember @iset. The resale Decenber 
@nd did not determine the amount of damages which should be al- 
lewed. ‘he cireumetance appearing which constrains us to se 
hold is the lack of notice either te the defendant or to others; 
that the babbitt dross was not sold by itself but in combination 
with other goods of «a different quality; that there is no proof 
that the sale was for the best price obtainable; on’ that proof 
of the price on the day of refuessl could have been ascertained, 
The burden of proof was upon the plaintiffs to estab- 
lish their damages by a preveonderance of the evidence, They were 
ebligate¢ te obtain the highest possible price in order to mitigate 
the damages as much a@ possible, The evidence fails to dleclose 


that such price waa obtained at thie resale. it follews that the 
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5 : 
damages allowed are not sustained by the evidence, and for the 
Feason indicated the judgment is reversed and the cause remanded, 


REVERSED AND KekAsDZD, 


O'Connor, 7. J., and MeSurely, J., coneur, 
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| “49T.A. 648% 
CLARA TARRANT, a 
Plaintiff in Srror, 


BRROR TO SUPRAIOR COURT 
ve. 


AMERICAN MUBUAL INDEMNITY CO., 
a Corporation, a 
Defendant in Error, 


GW COOK COURTY, 


UR, JUSTICE MATCHRT?T DELIVERED TE OPINION OF THE COURT. 


In an aetion of aseumpett, at the close of piain- 
tiff's evidence, the court grante?’ the motion of Aefendant for an 
inatructed verdict, which was returned, and omtered Judoment 
against plsintiff for costes. It La argued here that the court 
erred in directing the verdict. 

The declaration was in two counts and in oubstance 
alleged that on Januery 11, 1926, plaintiff sustained &® personal 
injury through being struck by an automobile negligently driven 
by one Vore; that on Kay 13, 1926, plaintiff inetituted suit 
against Voss for damages on account of this injury; that Voss ap- 
peared and that the cause «as placed ve ates calendar of the 
Superior ecurt; that the couse came on for trial, and in considerae 
tion of the promise of plaintiff to dimmise the auit and give a 
release, the American Butual Indemnity Company agreed to pay 
Plaintiff $350; that plaintiff hae at all times been ready to por- 
form these promices and on several dates offered to do so upon paye 
mont of the money ae agreed, but defenitant refused to pay the same. 
An affidavit ef olaim war attached to the deelaration, 

The defendant filed a plea of the general iasue and an 
affidavit of merits whieh averred that (efendant agreed te pay 
Plaintiff $266 and that Voss agreed te pay her $100; that defendant 
had paid all it had agree? te pay, nately, 326, to plaintiff's 
attorneys, 


Upen the trial the declaration in the tert ease 
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against Vooe was by agreement admitted in evidence with pleas of 
net guilty and non-ownership which were filed in that euit by him. 
Raymond C, Sehnell, on attorney, then testified that 
representing the plaintifr be Baa guciannd the ease for trial and 
brought the witnecses to court; that he apoeared in court on May 
24, 1927, and that he and representatives of the defendant were 
instructed by the court to be present the following morning pre- 
pared to go to trial; that he inetructed all hie witnessan te be 
present; that one Milier afterwards telephoned informing him that 
he was representing the American Sutual Indesnity Company and asked 
him what he would take in settlement of the case. The witness told 
‘Miller he would consider the matter and call him back, and Miller 
asked the witness to stop at his, Miller's, offiee, thich was in 
the same building ae the offlee of the witness; that before calling 
Miller up the witnees telephoned te Kr. Bleomingston, the attorney 
for the defendant, and infermed him that Miller had called with 
reference te a settiement of the case, m4 that Pleemingston told 
the witness te go right shead and make the settlement with Hiller; 
that he telenhoned Miller secordinmly, and sfter talking baek and 
forth Milier said the Ineurance company wae digvosed to pay $350, 
that it would probably take « week herore the money was available, 
and the witness said that would be sll tight; that he wowl4 not 
proceed to foree the case to trial the following morning, and that 
he secured a continuance of the case generally; that at the end 
of the week he taiked with Mr. Cobb of ir. Miller's office and 
asked him when the ¢heek would be fortheoming; that Cobb said it 
would be around in a day or twe, and that he finally sent a draft 
te the witness for $250 with a release on the back of it; that the 
witness informed Biller that he would not have plaintifT sign the 
release unless he reesived a cheek for $350, which Miller refused 


to give; that the vitness tendered a release executed by plaintiff 
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and her husband an4 a stipulation diesieaing the case, and tela 
Miller that he woul’ insist on having that amount and was prepared 
to carry out the agreement ae made; that Miller refused to take the 
draft for $250, refused to accept the release or the stipulation 
and refused to pay 350. Pisaintirf then reeted hia ease, and at 
the request of defendant the court geve the inatruetion as already 
stated, 

. The only contention of the defendant is that in making 
the contract to pay $380 as proved, the Insurance company eeted as 
agent for Vose and that the cause of action as vroved is against 
Vese and not against the Insurance company. There is no evidence 
in the record tending to sustain thie contention, nor is it raised 
in the affidavit of merite, 

The court clearly erred in giving the inatraction and 
for that error the jujgment ic reversed an¢ the cause remanded. 


REVERGED AKD REMANDED, | 


OtGonnor, *. J., and Kedurely, J., concur, 
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WILITAM EVGESE LUGLIZ, a Minor, 
by ADDIE WILLGR, hie Next Friend, 

Appelicnt, 

APPLAL PROM BUPERICR COURT 
vo. 
G¥ COOK COUKTY, 

CITY OF UHIcCaAGo, a Corporation, 

apptilee, 


MR. REMEXKE JUSTICH MaTCHE?? 
DELIVERED THE OPINION OF THR COURT, 


Thie is an appeal by the plaintiff from a judgment 
entered on the verdict of a fury as instructed by the court at 
the close of plaintiff's evidence. 

The saetion war in eaae, the declarstion alleging that 
on June 19, 1925, the City sontrelled certain etreetea within its 
corporate limite whieh i+ waa ite duty to use reagonable care om 
keep in a reasomably eafe condition; “that for a lene time erier 
thereto defendant suffered and permitted large seles end depressions 
to rewain in these atrects, particularily in front of No. 4013-20 
Prairie avenue; tiat defendant had netice thereof, and that upon that 
day plaintiff was » passenger in an sutomobile which was being driven 
north on Prairie avenue in eatd of ty, exercising al] due care and 
@aution for his om safety, ~— the automobile struck a Role or 
depreesion in the street, causing plaintiff te fall from the aue 
tomobile upen the pavement, injuring him. The defendant filed a 
plea of the general issue. 
| Tending te guatein the iagues, plaintiff proved upon 
the trial that st the time sf the injury he was 16 years of age; 
that he was sitting in the back seat of om open touring car beloncing 
te one Martin Hegan; that he was in the rear seat alone, wd Martin 
Hegan ond Tiemie Fitsgibbons, his friends, were in the front seat; 
that Peeve turned off yb aroun ee Ie on te Wesiehe pain 
and ware aa jew: Preatria sweasne whan the antncaht?s whé f ddvn oe +r 
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these large holes in front of bo. 4019 or 4020; that the fa 11 inte 
the first hole bouneed plaintiff up se that he lost his seat; that 
they then hit another sole, he lost hie hold on the tep and rolled 
off, whieh wae the last he could remember, Plaintiff fell to the 
pavement and “as severely injured, 

Ome Stolts was produced as a witness and testified that 
he had lived sroun? the place of the aceident for three years and 
had observed the eon4tition ef the street there, but when asked what 
the condition was, defendant obiseted an? the sourt said, "That 
won't 4o.% This witness was again asked if he had observed the con- 
dition of the street as to repairs, and he said, "Yes," but upon 
objection by the defendant the eourt said, “bet interested in the 
cendition of the street,” and the plaintiff teok an exeeption. 
Another witness, vhe stated that he Aad lived at 4020 Pratrie avenue 
for six years and that he walked seross there nearly every day at 
that time of the year, wae asked if he hod observed the condition 
of the atreet and replied that he had, but upon being questioned 
as to what the condition was, defendant again objacted ond the 
court sustained the ebjeetion, to whieck plaintiff took sn excepe 
tion, “laintiff then reeted, and the instruetion te find fer the 
defendant was civen by the court. 

We think the excluded evidence was admissible as tending 
te shew constructive notice te the City of the condition ef the street 
prier te the aecidert and that the court erred in excluding it. More-~ 
over, there vas some evicence in the record from which notice might 


have been inferred, mi it wae therefore error te instruct the jury te 


find for defendant, 
Yor these errors, the jud@ent is revereesd ané the 
cause Temanded for atcther trial. 
REVERSED ABD ABM ANDED, 


O'Connor and XeSurely, JJ., concur, 
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APPEAL PROK SUPERIOR COURT 


PAUL B, FLUKING, 
Appellant, 


| 
v8. } 


LUCIA A, WARD 
dow 


OF COOK COUNTY. 


#llee, 


MR, JUGTICE KATCHRTT DMLIVERSD THR OPINIGR OF THT cour, 


Thie is an appeal by the complainant from an order 
which suctained a deowurrer to plaintiif's eacom’ amended bil) of 
Cemplaint and digzisased the same fer want of equity, ana the gone 
troliing question i). the case ie whetner the court erred in sustain- 
ing the demurrer and digmissing the bill, 

If the well pleaded facte stated such a case ae that a 
eourt of equity would give relief, the demurrer should net have 
been sustained, 

The facts os set forth in the second amended bill are 
that on July 27, 1911, Paul b, Fleming wae the owner in fee siaple 
of an undivided oneehelf interest in certain premises in Chicago 
deveribed ae Leta 1 and 4 in Bloek 12 in Bgandale, ste.; that on 
that date he was alee seized of the entire legal title in fee 
simole of eurtein premises located im Chieago, desaribed ae let 
16, except, ete., and lot 17 in Yadevorth's Subfivision of Block § 
in the second plat of Woodlawn, ste.; that this last desertbed 
property was om that date subject to ‘the equitable right of John 
%, Tard, who haw since died, to am undivided one-half interest, 
whieh right arose tnrough a mutual mistake in a deed of canveyance 
dated Haren 14, 1911, from said John &. Yard to Poul Bleming; that 
both pleces of property were on July 27, 1911, subject to a first 
mortgage of $75,600 and to a second mortgage ef $25,000; that prior 
to that dete Poul 8, Fleming and John 2. Ward had been engaged in 
the business of trading im cattle and real estate under an oral 













“en Or he i CRS. + Te beeg. se, prowl ae * 


‘4 pal The (0 sean tega oo Ben, 
r ree Mott awa . 

“009, vs ety aw tae Dechy quan, ge er 

“1 ‘ 


Wh BoB 
is Ue, Pie he 


| Yravoo O00 xO 
be ahh ad pe Et 


: soot 
V5 AS. RES See ae 




























+i toni Tr ‘ : 
T7000 mE $0 ATAIGO MRT GENEVE RPaTDTAN LOTTO OH 
29htH of Mex) Foatolqnoo ont ed Ladqqw td a bakat or 
1o fLld bendond Moves a Yehiaha Le of woTKiND a bom 
“ange ode had Sgdkupe Le seme cet ‘oman ‘ests ‘pews Lam bb dima 
ener - bore | adios Git voKtodw HL 0a O6d AR nOhIesNp y 
hhh ott getan tow th hae to 
ao fast ad SHA0‘n dee Hedade eteat Debdoke Skew esg-2 © 
0 peta Pee bLvede toetueed edt, tebtor phaprneestenss' , 
He. 4 Arn Nan edd ween Beddow oe dmdh | ‘sbombe oi 
ote LtkT habtban haeoee ost Gt KIToD ton He 200% oat io on 
efdinte #67 ne “ene 649 daw gatmo rt .w° Kua! (cer: BE. “48 
opantd® at asékietg mladvas af Peeredeh tind.one bebivinas e am 
md tedy pods otabeegt mt AE toOLe ad S bee £ atod te : 
“eet AL oft bY Roget @thdaw ont Vo. howted oeLh Raw ait: stat. : 
tok an hodtranch jopontid mt S4FNSel Whatmore Abaoues ToobitRl 
& Xyotl Yo avletrtedit 2) aetowehsW MP TL Sok bas, oH 100K 
hediteaeh deer ated fadd pote , awethoo® “tev sates | 
fe ho Pag ty sitaitie eh of dowtdee Gtah temo-me gar 
due te dak “Rhainwne Aebivibaw ae ba (OT eomte east ont y 
“  qpasyereny te hooh # nt exitdale fontem @ Agvet owots dept! sod 
ted? jgniue i Sow of dao «K mio’ Blan moxt £608 01 MowaM el 
gexit w of nape thes we eiut. ne. rin ysueqosg ke sonst ny 


ab Sopenae aed hart bua .% aol Hite qenkne 0 MT teat oan. s00 od 
favo am tehon etetes ieot bas eLivea a2 gather? to eeomtead edt i 





agreenent: that the real estate was purehased by the partnership 

on Vebruary 91, 1911, from Daniel Dulin and wife and lsabella 
Curran and husband; that compleinant and Jehn &. Yard eaeh cone 
tributed one-half of the purchase price maid fer thir real estate 
and that they jointly assumed the obligations existing upen the 
Peal estate at the time of ite purchaee; that on July 1%, 1911, a 
bill in chencery was flied in the Superior court of Cook eounty 

by John ¥. Ward against the complainant, alleging among é¢her 
things, the existence of the partnership and praying fer an account~ 
ing and settlement eof the affeire of it; that about the same date 
@ similer bill in chancery was filed in the Cireuit court of Beadle 
County, South Deketa, an’ that subsequent therete complainant and 
John @%. Ward entered inte an agreement for a settlement of the 
affsire of the partnership; that unter this agreement Yard promised 
te diemise these billa in chancery ond assume an indebtedness of 
the partnership ageregating $30,000; that the complainant agreed 
among other things te convey certain Seuth Dakota landta to John 8. 
Ward ond to sxecute and eliver te John &, Yard three promissory 
notes for $5,000 each, payable on or before July 27, 1913, July 27, 
1914, and July 27, 1915, respectively, with interest at the rate or 
eight per cent per annum; that it was agreed between complainant and 
Ward mutually that these notes aggregating $15,000 esheuld be in 
payment of the complainant's share of the $30,000 partnership in- 
éebteiness which Jonn B. Yard aesumed; further, thet to secure the 
notes, complainant shewld convey te John HB. Ward an undivided ones 
half interest in ané to the real estate deseribed, which conveyance 
shoul?d be security only, and that John &, Yard should re-oonvey 

to the complainant om undivided oneehalf interest in and to said 
Peal estate upon the payment of the notes; that om July 27, 1911, 
Complainant 414 exeeute the three notes and made the conveyance by 


two deeds abeolute in form; that the desdw vere anted July 27,1911, 
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and recorded in the Keeorder's office, copies of which were atteahed 
to the bills as Exhibits “A* ond "B" oid by reference made a part 
ef it, ! 

The bill averred that these notes were renewed on 
September 235, 1915, each for the principal sum ef $5,650 due 
Oetober 1, 1917, July 1, 1915, October 1, 1918, respectively, with 
interest at eix per cent, «nd that on November 30, 1917, these 
Retes were assigned by Yard to the defendant, lucia A. Ward; that 
the assignment wae gratuitous, and that at the time of the ame 
eignment the defendant, lucin A, Ward, had notice of the rights 
of complainant in and to the real estate, The bill aleo averred 
that defendant obtained futement on said renewal notea on Osteber 
6, 1924, in the Cireuit court of Beadle county, South Dakota, of 
$34,272.30. 

The bill aleo averred that prior te the execution of 
the two deeds, Bxhibite "A" and "B", Ward executed and delivered 
te complainant « conveyance dated Mareh 14, 1911, which is marked 
as Exhibit “C* and made « part of the bill; that it was mutually 
intented that thie deed should convey and vest in Fleming only an 
undivided one-half interest to «11 the premises described in 
paragraph 1 of the bill, but that by 8 mutual mistake the interest 
te be conveyed wae misdesoribed; that prior to September 73, 1915, 
and ofter the exegution and delivery of the deeds of July 27, 1911, 
Ward 4iseevered this error and on September 24, 19145, represented 
te the complainant that hecause of the error complainant was still 
the helder of the record title of an undivided one-half interest 
in Lote 16 an4 17 in ¥Yadsworth's subdivision, whereas 1t wae the 
intention that ster the execution and delivery of the decde of 
July 27, 1911, the legal title by way of seourity to oll the 
property should be vested in Ward te seeure the indebtedness of 


the complainant evidenced by the three notes fer $5,000 each which 
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have been dencribed; that Ward represented that in order te renew 
the mortgage exircting upon the premises for the benefit of beth 
the complainant and Ward, the cerreotion of the error in the rece 
ord title wae necessary; that he requested complainant te execute 
@ quiteclaim deed to the property and a consent te proceedings 
being taken for the sole purpose of placing the reeord title in 
Ward; that the complainant indicated his willingness to 4o this 
te carry out the intention of the parties and to convey the whele 
Legal title to Bard ae seourity for the indebtedness of the come 
Plainant, and that on September 25, 1915, he executed and delivered 
@ quiteclaim deed which was afterwardea recerded and which is attache 
ed te md made a part of the bill as Bxhivit"B;" that he also 
executed and delivered a power of attorney dated Septexber 25, 1915, 
which is by reference made a part of the bill as Exhibit "2"; thet 
on August 27, 1971, Yard filed a bill in chancery in the Cirouit 
court of Seok county, « copy of which is attached to and made a 
part of the bill ae Bxhibit *F*; that by hie bill he orayed that the 
deed fated July 27, 1911, whien is marked Exhibit "A" should be ree 
formed; that an attorney entered the appearanes of the complainant 
in that cause ana flied an sfewer to said bili, » copy of whieh ie 
attached to the bill; that @ decree Wae entered in that cauee on 
September 22, 1921, by consent (#hich deeree is aleo made a part 
of the bill) reforming the deed of the complainant to John Z. Ward, 
The bill averred that no consideration was given te 
Fleming for the quit-claim deed, the power of attorney, or the 
consent decree; that when the documents were executed Ward re- 
affirmed the interest of the complainant in said property and repre- 
sented that the proceedings so taken were for the mutual benefit of 
the complainant and Ward, and that it was net intended by the pre- 
ceedings to cut off the complainant's equity of redemption in the 


prenines, tut on the contrary, at the time of the execution of the 
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quiteclaim deed and powar of attorney, namely, September 23, 1918, 
the complainant renewed the indebtedness by delivering the notes 
deseribed in paragraph 2 of the bill; that the proeeedinge to core 
Feet the deed were tuken solely for the purpese of consummating 

the trananctions besween the complainant and Yard of July 27, 1911, 
ae intended by them at the time, hereby complainant was to convey 
to Ward an undivided one-half interest in the real estate deseribed, 
as security for the indebtedness represented by the notes; that the 
consent of the complainant given te the consent deeree witheut con- 
sideration, was not intended by the partles, mor did the decree pur- 
pert te out off the equity ef redewotion of Fleming nor adjudicate 
the question of whether the conveyances by the complainant te John 
B, Ward were tndefess dle conveyances er given by way ef security. 

The bill aleo averreé that Yard conveyed the premises 
on August 7, 197°, to defendant Lucia A, Ward, his wife, and that 
she gave no consideration for the sonveyance; that ate had notice 
of the rights of the compiainant in and te the premises and notice 
that her grantor held an undivided one-half interest in the 
preaises as security énly for the payment of the notes which were 
aseigned on Hovenber 30, 1917, by John &. Ward to the defendant 
lucia A. Ward. 

The bill also averred that John B. Ward wae in posseas- 
ion of the prosisesa and eolliested the rents and profits frem July 
27, 19011, to Sovember 30, 1917, amd that Lucia A. Ward has been 
in possession since an4 up to the present time,colleeting the rents 
and profits. The bill averred the death of John &, Yard in Auguet, 
192°, and says thet he never during his lifetime, by conduct or 
words, denice’ the right ef complainant to redeem, but on the cone- 
trary repeatedly im writing eonfirmed complainant's interest therein 
and promised to recenvey. 


The bill waived anewer under oath ant prayed for an 
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accounting, a reconveyanee after payment of the debt due ang for 
ether and further relief, 

It is contended by the defendant that the bill eannet 
be maintained because it constitutes a collateral attack upon the 
consent deeree entered September 22, 1921, and it ie argued that 
the effect of that decree was to vest a fee simple title ebsolute 
in John B, Word and that Lucia A. Yard, being in privity with 
Joon ¥, Yord, hae a eimilar title not eubseet to attack. Irres- 
peetive of the point made by the complainant that two separate and 
Aietinet properties are here involved, only ene of whieh was ine 
volved in that euit, we 4o net think that thie sententien can be 
sustained, The bili set up the whole decree entered by consent 
as well ap the pleadings upon whieh it was entered, and an examina 
tion of the sane discloses that there wae ne intention of the 
parties that the issue whic is here raised sheuld be determined 
in that suit. Whether the deed was absolute or a mortgage, is not 
even remotely referred’ to in the pleadings nor in the deeree ene 
tered. The sole purpose of that decree, so far as the pleadings 
Sisclose, was to correet wiat wae conceded to be an error by the 
perties te the deed. It 414 not undertake to adjudicate the 
nature ef the conveyance, As ia stated in 34 Corpus Juris, 915: 


"The true tert of the conclusivences of a former futmrent 
in respect te particular matters is identity of tssues.* 


It is disfieult te esnesive that oan fescue hae been 
adjudicated where the pleadings shew that it was net in the minds 
ef the parties at all, 

In the next place it is contended that the dewurrer was 
properly suetmined beesuse the bill upen ite face shows that the com- 
plainant was guilty of laches. In thie eonmection it is pointed out 
that complainant's deed te Yard is dated July 27, 1911; that in 1915 


complainsnt gave a quit-claim deed to Word; thet the suit to reform 
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the deed was thereafter instituted, ond that the consent decree 
was entered on September 27, 1921; that complainant was in default 
on his notes vhich became due in 1913, 1924 and 1918, and after ree 
newal the notes become due in 1917 and 1915, since which time he 
has been continually in default, and that the original bill in 

the present ease te declare the 4eed a mortgage was not filed 
wntil 1923, and the second anented b11] whieh we are new consi dare 
ing wae not filed until Jovember 9, 1927. 

it is urged that the rule ia that laches depend upon 
the facts and cireumstances of sach case and that while 1t ia true 
in some cases that the period of time fer the purpose of fixing 
laches is that of the statute of limitations, which ie ten years, 
yet a shorter period will constitute laches if it appears that the 
perty chargeable was under duty to speak and should have done s¢9 
under the circumstances, 

It is urged that thers is ao reason shown for the dee 
lay until 19°93, and following the ori;inal bill no exeune for 4e- 
laying more than four yeare after the original bill was riled bee 
fere filing the seeond awended bill of camplaint. There are two 
answers te thie contention - firat, that the blll exeuses the delay 
up to the time of the death of Joon EZ. Bard by the averment that at 
all times he recognized tne rights of compiainant as set ferth in 
the bill, ond the other that in Logke vy. Caldwell, 91 Ill. 417, a 
follewed in Jackson vy, Lynoh, 129 Ill. 72, the doctrine seems te be 


affirmatively established with reference to the time witkin whieh 
mertgagera may redeem from moritgagecsin poezession, that their 
Fights are mutual and that the only Limitation which may be applied 
by « court of equity ie that of the statute of Limitations, 


We think the court erred in sustaining the demurrer 
and in dtbeiesing the bill, end for that error the decree is ree 


versed and the eause remanded, 
REVERSED AND REMANDED. 


G'Conner, ?. J,, ané@ KeGurely, J., soneur, 
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NSLi BELP EORRPRL, 
Appellant, 
APPEAL FROM MUNICIPAL COURT 


OF CHIGAQS, 


 ¥8. 
UNION BANK CF CHICAGO, 


a Corporation, 
Appellee, 


BA, JUSTICE MATCHETT DALIVERSD TAM OPIBRION OF THE COURT, 


The plaintiff sued te recover the eum ef $2502.68 
paid te defendant under o written contract for the purchase of 
three lets in a subdivision known as “Calumet Terrace Deluxe. * 

She alleged im her statement of e¢lauim that about Febru- 
ary 12, 1928, she made a contract with the defendant for the purchase 
of Lote 18, 19 and 20 in Bleek 6 of this subdivision, and that by 
the terme of the sontraet the purchase price wan $3,750, payable in 
instalimente; that she peid $2902.68 thereen; that at the time ef 
the execution of the contract defendant exhibited to her a plat of 
the subdivision purporting te shew the lecation and dimensiones ef 
the property purchased, which was represented te be a true and core 
reot copy of the original plat ef the subdivicion; that these repe 
resentations were yalse and untrue, made for the purpose of induce 
ing her to enter ints the centract; that she relied thereon and was 
damaged thereby. | 

The statement sleo sverred that on or about March 4, 
31925, the defendant caused o plat of o subdivision of that name to 
be recorded in the Recorder's office, whieh wae entirely different 
from the plat exhibited te plaintiff at the time she entered into 
the centrast; that the atreets and blocks in the piat reeerded 
were enticely different from these shown in the plat from whieh 
she made her purchase and the location of the lote purchased Was 
entirely 4ifferent; that this plat was recorded without her knowl- 


sige, and that through causing the same te be resorded it has beeome 
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impossible for defendant to perform ite contract, Ghe averred that 
immediately upon learning ef the recording of this plat she demande 
the return of paymente made by her, which demand was refused, and 
she therefore claimed the right to receive the return of the money 
paid by her with interest. 

The affidavit ef merite averred that defendant entered 
inte the contract of February llth as trustee; admitted that plein 
tiff paid to defendant as trustes the sum of $2802.68, buat denied 
the false representations as 211 seed and denied that on er abeut 
Mareh 4th the defendant caused a plat of the subdivision te be ree 
corded in the Recorder's office as alleged, or that it did eny- 
thing to make impossible the performance ef the eontract. The 
affidavit also denied sony immediate demand of plaintiff for the 
return of her money as alleged, but averred on the contrary that 
Plaintiff went upon ithe property and saw how the streets and blecks 
had been laid out om a plat of the same kind as was recorded and 
that she continued thereafter to make payments, 

There was a trial by the court, a finding for the de- 
Tentant, and judgment fer coste against the plaintiff, 

The defendant contende, siting no suthority, however, 
that since the tithe of record to the real estate in question was 
in the mame of defendant as truetee, and since the contract was 
Siened by defendant ap trustees, vlaintiff was charged with notice 
that defendant waa not personally liable. 

the word “trustee” written after the neme of defend 
ant in the documents is 4escriptio personae and eithout legal ef- 
fect so for as liability is eencorned, in view of the absence of a 
stipulation in the contract fer non-liability. Davali v, Craig, 

2 Wheat. 45; Taylor vy, Davig, 110 U, &, 350; Wah) v, Sohmigt, 307 


Tli. 331; Austin vy, Parker, 317 111. 348; Sehugann-eink v. Folsom, 
$28 Til. 321. 


——-  et eer T 








4 
Bing iy. 
yeree 
Wee “ag 
Soa By 






















dons aderwve eat bbcbtnee etl axotcaqg of commen 2 i stat a, 


ab assaoh ote tuiq aiid VO gatbrooes aad 0 autotest aoe 
pee bondten eew hnnsnb ‘dalite , tad vt whos atoeuyeq he 


‘wanen eas Xo crntex sil evionen ot anabe oat, nomtase 


Oe ee 


fotesae tnehae teh gant berreva siliee te tivebltte aA? 


~uhaly tact hettimhe pwaduued we MOLL qrasrdet to sont ale 
be ireh ta inlaid to ied shied ootauTd a taahawteg, ef sag 


ait iaaN Gh AR 


wete to ao J baw be * tbe * ite ee “a 
+ to att be bao 2 yond eno etapoercey, ed 


oy DBR 


«ot ad of aitetvibdus one to uty * e beacuse taabns tod Lill 


ee ae ae ae ee Be 


vei ad gt “Past ‘n0 is boge te oo wolrte a! veh 109Ns oa? ab he! ‘ © 
a goadaes “eae to soaamto reg ‘ee nhiisonent ai ots 


sialy Bt ae SRR my pens 


pide not Wragade te is banwad ‘stethoumt ym, Saeed 0 onto ahve 


dads qretines oat ae Bextor sl hone £0. ee yenon vost 1° 7H 


me anal aes ey pie ee 


etootd tno ateotte ald woul ves bw vimeore ee nnoee: Sane oh ba 

bina’ “Bobceows anv aw bats oma ait 6 tet om fm Dia) ee | 
aeroaag sine of tae teored doula oe nein os 

oh ott vet antes ry | ftw89 ssid we tats * tae B srry ren 

sThadato te out tantage stae0 wot Pout, hme Mpsee toe 

Hetewed pethiodeee on att be 1 abe deo “taabnw'teb oat sail ) i: : . : 


eav Belinouwp ah etates ‘tae ont o} broves ‘te hy edt 









Sui’ 


‘aeW dexttaos ost enate baa vooteuts na tanbae ted % woman 


wives 


eniton ih bw ihnong nav Tigmlete ,ooteune an umnanten wet api 
cen etek VE tanoeeg ten enw Roe 


en YA 





stnstes, te dane sath roo sot bem “outuuns” baae oat 


a %o Soaeeds oct Yo wety ub «dasmve neon ok ctbktdene ao 2 a0 9 os toe? i 
ater? o¥ Siavet io bhda Llano tot toanzaap mult al cine | j 
cot .ghimind v tdee 706 8 0 ore smite ety | ae. gt 4 

PRL 4 


whey * ba) 


Ce eee Bae ot vat mote «Yalta 2486 LSE 
ft ME 











Defendant aleo contends that since no oropoesitions of 
law were tendered nor errora argued as to the admission or exelue 
sion of evidenes, no question is presented for the determination 
of this ecurt, olting Lon 


Apo. 7, on4 Seating vy, Sovinger, 146 111. 491, The latest au. 
therities do not sustain the rule for which defendant contende,. 








20+, 248 111. Apo. 
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Plaintas® contends that the contract is void and that 
she is entitled te the return of her money beeause the contract was 
wade im violation of section 5, chapter 109 of the lilinois Kev. 
Stat. (See SnitheHurd’s f11. Rev. Stat. 1927, po. 2065-66.) 

We think Coddincton v. Soeblit, 49 211. App. 66, holds to the con- 
trary. 

The contrelling queation in the case is whether the 
finding and judgment of the trisl court are manifestly against the 
preventersnes of the evidence, The finding of the court is en- 
titled to the same weight ae o verdict of a fury. The ¢eterminae 
tion of thie question requires a consideration of the evidence. 

the eontract is in writing, and a phetostatic copy of 
it is im evidende, It apnears to have been executed February ‘.. 
1925. By its terms the defendant agreed to convey te plaintiff, 
upon certain paynents being made by her, lets 19, 19 and 20 in 
Calumet Terrace Deluse, a subdivision, ete., in Cook county, 
fliinois, The contract is in printed form, describes iteclf as 
"Articles of Agrewnent for Deed,” has printed thereon "H. 8. 
Reaging, Chi cage.” The date, the name and address of the 
vendee, the number of the lets, the number of the block, the con- 
sideration and terms of payment are typewritten in apvropriate 
blenks, The name of the official executing for defendant and 


the nome of the plaintiff are written in ink, and the word "Seal" & 


ah = ae 42 Yue ay 
ic : 
P hs, 












 enlexe te cekee tate off of Ab Re gto Mats ane heenbieet 
enaniiny ota ene tet oe ew od danagnnatied:- 





eat tomrsmos O31 ommend Youon ted Te atWIHT OM OF Deft hi ad eEwE 
wei atond fit eat Ye COL totGade ,2 motors We nodeLole ab eha 
(.dae8R0e' Lee TROL e098 Lem HT si piaicmipattiais: tat 

wc eth 02 whit 00 vee EEE WO #9 ot 


¥ 





a St eas ae fos eee. deat white ki teh ue vet te, ‘ * 
tte tetterty 82 eawe oft ef tal teeinh YeEEC vette oun oo™ RLM 
242 Fendege (ky ee TPoit wes duboo Tabxe ost to seboy it’ beh guithel 
ot @f ttioo ont To galenl? wtf eae biee aire Ng: ” vo 
eesticenssh ont Jena, 2 Yo Folkirow wai Paty hoe wim ott ot Be LtRS 
Leomabirs with Ye mmtvereshenee w seviipew abt veowy okey Melee 
nie’ Wegeib od hetewsriily a. snd’ \GmiePew ere F vnieedinns wilt 
(LE rtowrse€ Setupeee aed covet of ormeuee YT Jebaebtve” 
we leale ty OY cornet oF Setups Teebae ted AY aeted oth yh 








gk GS Bete OL 6 efok , teil ed shaw goled wiasayag sib ‘ ‘ 
sUtawog Aood al ,.08% ,dokelwibdew © ,exaled esanre? son 4 

64. Yfeut) aodiioweh ,wro't hetelag wl et Yoatenoe Gat atoskhee a 
.¢ .H* moowis bednleg aad bow tot YaomeayAr ‘to vetetr am ’ 
oilt Yo eserTdhe haw oman wt yotuh welt. Cogan bs yamine A 


neo O29 ,doeid ont Yo redue wet adel vue Ye wade wih ener a 
etalvqotqge of aadtiiwed~? ete tasargny Ye martes Sine mottewbis 
bite Cnakee'tet ait yaifvsene fa lol to wae ‘to oawal wat |. 





| a Maek* prow edt baw .tnt ak mgt bow ous Tttatele odd Te oat 1. 


4 


is printed after plaintiff's name, The document is acknowl edged 
before a notary public, On the back of this agreewent appears a 
plat of a subdivision, sbeve which appears, in print of the same 
Size as that of the same words on the face of the contract, | 
"Calumet Terrace Deluxe.“ At the bottom of the plat appear the 
words, "Hi, BK, Rending, Realtor, 6 3. Sichigem boul., Chicageo.* 
Te the left of this plat sre appropriate columns in which appear 
the dates and emounte of paynents as made by plaintiff and eredited 
by defendant from time to time. To the right and adjoining the 
plat is an appropriate blank evidently designed to be Filled out 
in ense the contract ie assigned, 

fhe plaintiff testified (and her evidence in this 
Pespect ie corroborated and not contradicted) that the agent ef 
the defendant solicited the centract of sale on the day prier to 
ite execution, namely, February l¢th. She says she met the eales- 
man, Xr. O'Keara, in the office of Attorney Shanesy in the Tlite 
noise Yerchants Bank buildings that at that tine she was shown a 
vlat of a proposed subdivision and that the plat wag similar to 
the plat on the baek of the contract; that she had net seen the 
property; that she signed the contract the next day and that this 
plat was on the back of 1% when she signed it. 

@ne further says that the firet intimation she had 
that the plat upen the back of the doqument was different from 
the plat whieh had been recerded was about Bareh 1, 1928. the 
says: 

"St lay on a plat vith tre rectangular ourved pieces in the 
eenter. I doen't know what street it was on. 1 picked out these 
particular lete beesuse they vers suggested te me by Mr.0 ieara 
ae having sreeulative value, I 4a net knew whether they were 
tisiness or residence lets, ner 4o I knew on wheat etreets they 
were," 

the plat which appears on the bask of her contract was 


not reourded. Another plat of the land was prepared heving the 


Same name but with the lets and blocks laid eur and numbered in a 
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aifferent manner, This second plat was recorded Kareh 4, 1925. 

A photeatatic copy of this plat also appears in the reeord, It 
was certified by the Accurate Survey Company on February 11, 1925, 
and by defendant on February 14, 1925. 

Wr. Kettleson, civil engineer, who prepared this see. 
end plat which was recorded, testified that he drew up these plates 
fer &. &. Reading. He says the reeerded plat was 4reen and com- 
pleted February 11, 1695, an¢ signed on that date; that he had ne 
blueprinte prior te February 11; that it would take him about a 
day and 2 half or two days to draw a plat mot ineluding the laying 
eut of it; that he went on the subdivision and staked it with the 
assistance of Mr. Nash. 

ur. Shenesy, whe was present al the time plaintiff was 
solicited to make the agreement, testified that he would net say 
whether the plat shewn te slaintiff wae a duplicate cf the unre- 
corded plat, but he did say that on the plat exhibited come of the 
streets ren diagonally serose the pliet, making a square in the cene 
ter. He also said the reeorded plat was net similar te the one 
shomm sinaintiff, Lecking at a copy of the recorded plat, he sald 
he woul¢ not call any of the strecte curved, 

Er, O'Keara, the salesuan, testified that at the time 
ef the sale plaintiff and Br, Ghanesy piak<4 out three residential 
“Yots from his plat whieh he 014 was the Ghreseraed plat. Me eal! - 

"I would say it waa slong sbout the LOth of Yebruary that I 
Soafers sutesinn af ths tate, "ttf veeall property ‘acre vos 
one saie from the ether plat.*** Some of these contracts were 
canecelleé as soon as the plats vere found, tut 1 don't know. 
That is merely guesswork." 

iy, Reading testified fer defendant to the effect ‘hat 
the sales plat subsequently recorded was used only a shert interval 
before February 11, 1925. He said, "I do mot resember the number 


of daye, effehand.* He further testified that the value ef lots 
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18, 19 and 20 in Flock 6 em February 11, 1925, aa shown by the une © 
recorded plat, was about $30,000, while the value of the aame 
lots as shown by the recorded plat wae about $3,780, 

On September @, 1997, plaintiff wrote defendant fee 
manding a new contract for the lots, which she claimed che had in 
fact purchased, or a refund’ of her money. 

The defendant sentenda on the autherity of Summers y, 
Hibbard & Co., 153 111. App. 102, thet the plat on the baek of the 
eontract is mot a part of it. That cage holde the general rule 
that the written part of s contract takes preeedence over the 
printed part when it varies frow it, but ne such question ariaes 
here. The name of the eubdivieion sppears in the written body 
of the contract snd, as thus written, it corresponds to and is net 
ineonsistent with the same eon the bask of the contract describing 
the subdivision. In fact the same are identical. | 

Plaintiff contends, citing ead v, Bartiett, 255 112. 
76; Reowle ox rah. Comeron vy. New, 214 111. 287; Zrustess of 
Soneckhe vy. Schnoid, 19° 111, 504; Ploor v. Comnally, 104 Ili. 646, 
that a vias or map referred to in a deed er contract is as much a 
part thereof ae if convied therein, This contract dees not in ex- 
preas worde make the olat om the back « part of it, but that it is 
a part of it is an inference frem o11 the facte and ciroumstances 
which appeser in evidence. If it ia net ror the purpose of dice 
closing the locatie: of the property deseribed, why is it there? 
Tt ies Gifrieult te conceive of any purpose ether than it might 
serve te iliustrate the location of property contracted te be seld. 
Since the language of the contract does net expresely make the 
plet a part of it, an inference to that effect might be rebutted, 
but the only evidence tending to rebut it ie that of O'Meara, the 
feleeman, and his testimony is quite uncertain and indefinite. As 


againet it, there ie the positive tastimony ef plaintiff, the tes- 
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timeny of Ghanesy and the almost conclusive evidence of the surveyor. 
The sum of the whole matter is that the uncertain evidence of 
O'Meara, which is inconsistent with the evidence ef the plaintiff, 
Shanesy and the surveyer, cannet overcome the inferenee which 

arises from the fact that the plat, purverting te shew « subdivision 
with a nome identical with that of the subdivision deseribed in the 
contract, was used by the parties in making the contract. 

We conclude therefore that the finding of the court is 
directly contrary to the manifest weicht of the evidence, and for 
that reason the judgment is reversed with a finding €or the plain- 
tiff of $2802.69 with interest thereon from Septexber 9, 1927, at 
the rate of five per cent per annum, amounting te the sum of 
$111.35, and making a total of $2914.02. 

REVERSED With FINDIRG GF FACTS AD 
JUDGMENT HERS, 


O'Conner, FP. J., and Medurely, J., or 
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32714 PIBDIRG OF FACTS, 

We find ae facts in this ease that on February 11, 
1925, the plaintiff, Hell Belp Koempel, made a contract with the 
defendant for the purchase ef Lets 18, 19 and 26 im Bleek 6 ef 
Calumet Terrase De Luxe, « eubdivision of the Southeast quarter 
of the Kortheast quarter (except that part thereof lying South- 
west of Michigan City Road) in Seetion Mleven, Townchip 36 Kerth, 
Range 14 East of the Third Principal Meridian, in Cook County, 
Thiimeis; that a plat of said Calumet Terrace De Luxe, showing 
the lots, tleecks and etrests thereo!, appeara on the baek of sata 
contract snd was used by the parties in negotiations leading up to 
the making of the same and upen the making of the same became o 
part thereof; that suid plat was never recerded but another plat 
of the same subdivision showing a different location of atreete, 
lets, bloexe, ote., wae recorded by the defendant in the Kee 
corder's office of Cook County; that thereby the defendant has 
disabled itself from conveying to the plaintiff the property which 
she sontracted to buy in said contract of February 11, 1925; that 
after discovering the faet as to the recording of a plat ef said 
subdivision different from that appearing on the back of the con-~ 
tract, on September 9, 1927, pleintiff demanded that defmdant 
either eonvey the lote whieh she had setually bought or return 
the money which she had pald unter the contract; that up toe that 
time she had paid te defendant under eaid contract the sum of 
$2802.68, whieh said eum, with interest thereon from the date ef 
gaid demand at five per cent per annum, amounting to $111.35, 
maket a total eum ef $2914.02, for which plaintiff te entitied 
to fudement against the defendant, 
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WILLIAK A. FURRY, 
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Appellee, APPEAL FROM 
CLTY COURT OF 
CHICAGO HEIGHTS, 


Ve 


MICHIGAN CENTRAL KAILROAD 
COMPANY, 2 corporation, 


Opinion filed June 27, 1928 


MQ, PRECTOING JUSTICE HOLOGH delivered the opinion 
of the court. 


This is an setion which involved the spplicetion of 
the "Federal Bmployers' Liability Act." The plaintiff was in 
the exploy of defendant whose railroad was an interstate road, 
so that each were at the tise the accident occurred, for shich 
plaintiff eeeks damegee from defendant, engaged in interstate 
Comeeree. 

The Aecleration consists of tre counts, in the first 
ef which plaintiff charges thet on Auguet 2, 1926, defendent wae 
& common carrier engaged in interstate commerce; thet plaintiff 
at the thae wae working for defendant ae a croesing repair man, 
and that he wae riding in the due course of his employment on a 
certain power driven oar known as # *specder", and that the 
geome was driven and operated by other servante of defendant on 
ite right-of-way in » westerly direction through » part of the 
City of Hammond, in the Sgnte of Indiens, an interstate highwey, 
and weed in interstate transportation. Tye speeder was being used 
to convey plaintiff and other servants of defendant over its 
Tailread for the purpose of maintaining end repairing ite tracke 
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at crossings slong defendant's interetste highways, which were 
used by defendant in interstate commerce; that defendant was 
subject to the federal Bwployers’ Liability Act; that it wae then 
and there the duty of defendant to exercise ordinary and resson- 
able care in the sanagement, operation end control of said speed- 
er 80 se not to injure plaintiff; that defendant failed to exer- 
eise auch duty, but on the contrary, while plaintiff me riding 
upon said speeder in due course of his employment, other servants 
of defendant not regerding their duty im the premises, 86 care- 
lessly, negligently, wrongfully and improperly drove, sanaged, 
operated snd controlled eaid speeder in ® westerly direction upon 
and along ssid reilroad that ae a direct and proximate result of 
euch conduct ssid speeder wee ceused to and did then and there 
become derailed, and ss & reeult thereof plaintiff lost one of 
hie lege and wes otherwice injured, 


The second count avers, after reciting the inducement 
set forth in the first count, that while pleintiff eae riding 
upon eaid speeder at said time and place, the other servants of 
defendant in charge thereof, eontrary to their duty, carelessly 
and negligently failed and neglected to keep & reasonably onreful 
lookout abesd for obstructions upon and slong said railrosd; that 
they could then and there in the exereise of ordinary oare have 
discovered the presence of a dog travelling slong, upon end soroes 
eaid reilrosd in tice te stop the epeeder or to diminish its 
speed and thereby avoid the secident and the resulting injury to 
plaintiff; that it failed so to do and so carelesely end neglig- 
ently operated seid epeeder without keeping and mainteining « 
reasonably careful lockout shead thet in consequence thereof 
said epeeder was caused to end did run upon and against the dog, 


whioh wee then and there upon or near the railroad, and in con- 
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sequence thereof the speeder beoame derailed with the resulting 
injury to pleintiff, oe charged in the firet count, 


Defendant interposed 2 ples of the general issue, 

On the issues thus joined there was « trial before 
court and jury with « resulting verdiet for plaintiff of $17,500, 
upon which the court entered « judguent after overruling defend- 
ant’s motions for « new trial and in arrest of judgwent; and de~ 
fendant brings the record here for review by appeal, and urges 
fer error ond argues for reversal that the verdict and judgment 
are contrary to the weight of the evidence, and the court's deny- 
ing defendant's motion for a new trial; that plaintiff eseused the 
risk of the collision and derailment of the speeder and therefore 
cannot recover deaages for his injury; that the court erred in ad- 
mitting isproper svidenes, partiqularly evidence in relation te 
the bole in the fenee; errer in the court's giving iaproper ine 
‘structions at the request of plaintiff, and likewise refusing to 
give to the jury certain instructions requested by defendantsja- 
cluding defendant's refused instruction aumber four; alse in 
permitting counsel for plaintiff te sake inflaematory and improper 
remarks, @te, to the jury; and that the conduct of plaintiff's 
counsel in repeatedly seking improper questions of witnesses and 
requiring defendant's counsel to object thereto is reversible 
error; and lastly thet the verdict and judgment are manifestly ex- 
cessive snd the reeult of peasion ond prejudice, 


Plaintiff assiens cross-errore in the refueal of the 
eourt to adait competent, relevant and material evidence offered 
by plaintiff end in giving 211 of the instructions asked by defend- 
ant. 

We will dispose of plaintiff's crose-errore first. 
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4 oareful examination of the evidence does not disclose the re- 
fusel of the court to admit competent, relevant and aaterial 
evidence offered by sné on behelf of plaintiff. ‘the rulings of 
the court in this regerd were liberal, and we find no just cause 
for complzint, 


Ag to the sevond cross-error, the giving by the court 
of each and 611 of the instructions offered on behalf of defend- 
ant, we would cay thet instructions are not given on behalf of 
either party. The inetructions given by the court are inetruc- 
tions upon the law of the osae, and furthermore plaintiff does not 
argue «11 of such instructions or eny of them. Therefore such 


assignment of crces-errer is without avail for our review. 


iIn the defendent's reply brief counsel complain that 
plaintiff haw violeted in ite brief Rules 18 and 19 of this court, 
in that Rule 18 provides that the abetract will be taken as acoure 
ate end sufficient fer 2 full understanding of the questions pre- 
sented for decision unlese the opposite party shall file a fur- 
ther sbetract, making nececeary corrections or additions, which 
he may do if he deems it neceseery to a full understanding of the 
merite of the cause. Ineatesd of so doing plaintiff bas inserted 
in his brief elleged references to supposed inconsistencies and 
omissiona in defendant's brief and abstract; and that slaintiff 
Likewise violated Rule 19 in repestedly quoting alleged important 
evidence at Length from the evidence, fheee criticians are rell 
taken, particularly ehere pleintif? hae in more then one instance 
quoted at length from the record what he terns important evidence, 


when @n examination of the abstract revesie that it contains a 


fairly abridged statement ef ell the evidence in conformity with 
the rele, The ¢xeeption which defendant's counsel tekes to the 
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repested statexent in pleintiff's orief that *many material facts 
are omitted’ and "their ststement is a one-sided, partial present- 
ation of the evidence’, ete., is well taken as such repeated 
statements of plaintiff's counsel are entirely gratuitious and 
find no support in the record. 


it ia the burden of plaintiff to sustain the material 
avermente of hie declareticn that the accident to him wae caused 
by the onrelese, wrongful and impreper manner in shiech the sere 
vente of defendente drove, managed, operated and controlled the 
speeder at the tine of the seoident, and that the aecident was 
the direct, proximate result of such iaproper aanagenent by the 
servents of defendant causing the derailment of the speeder ond 
the injuries to plaintiff, ac in the first count charged, and 
aleo as charged in the second count, that the servants in charge 
of the speeder could by the exercise of ordinary oore have dise 
covered the presence of the dog travelling slong and acresa the 
railroad in tine to have etopped said speeder, or to have digin~- 
ished ite speed and thereby avoided the accident and injury to 
plaintiff, and that the servents of defendant not regarding t*eir 
duty, carelessly end negligently operated said epeeder ucon end 
slong the reilroad without keeping ant maintaining ® reseonably 
eureful lockout shead, and thet in consequence of seid negligence 
enid speeder ese caused to and did run upon and against the dog, 
which wes then and there upon or near said railread, and in cone 
gequence thereof snid speeder was onused to and did become de- 
reiled resulting in the injuries suffered by the plaintiff. This 
ia the burden of plaintiff's proef made neceessry by the ever- 
mente cf his declarstion and is the aeneure of defendant's duty 


and responsibllity under the Federal Employers’ Liability Act. 
From the evidence we gather the following facta: 
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That in the neighborhood of 8 e'clock A. &. on August 2, 1926, 
plaintiff with five other section laborers in the eaploy of de- 
fendant, among whom wae one Bursey, the pong foreman, was ri¢ing 
in a westerly direction on a geeoline motor, or as it is co~ 
Lloquilly called, » "speeder", upon and along defendant's weet 
bound mein track about 800 feet enst of Columbia avenue, in the 
Gity of Hemmond, when « oeall dog about 18 inches high crawled 
through « hole in the fenee paralleling said track, and jumped 
or ran about eight feet to the track, was struck by the speeder 
derailing it, throwing plaintiff beneath one of ite wheels and 

#0 injuring hie right leg thet it had to be end was amputated 
abart tro inches above the knee; that thie seetion gang left 
folleston, Indiana, about seven o'clock in the morning on the 
speeder for the purpose of repairing a crossing at Hammond, Toll- 
eston being ebout 7 miles east of Hammond; that the tools used 
consisting of pieks, shovele, bara, ¢te., were carried on the 
speeder, lying Looeely in troughs on either side of the elevated 
sent in the epeeder; the epeeder woe 7 feet long and 4 feet 5 
inches wide over all; the seat which was @levated above the floor 
of the speeder was 2 feet ® inches wide ond 6 feet 4 inches long; 
the seat was 2 feet 19 inches above the top of the rail; the 
troughs on either side st the baee of the sent were 16 inches wide; 
the brake rod extended stove the top of the sent abeut 3 feet and 
Was located sbout « foot and « half to 2 = inohes from the front 
end of the car in which ess @ large bell; hanging down from the 
rod, near the bell, ene « spike, which was used to strike the 
bell ae a warning signal; such striking sade a lowd noise, which 
gould be heard a considerable distance; the speeder in travelling 


meade quech noise due to the rattling of the tools, the whir of 
wheels, and the chug chug noise of the gasoline speeder; = the 
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speeder noved in a westerly direction pleintiff sat in front on 
the left side,with his baek to the north, his feet hanging over 
the seat towards the south and his head and body turned towerd 
the weet; across frog him on the right hand side of the car sat 
Harry Swem, with his back towarde plaintiff’, sitting in about 

the seme position as plaintiff; behind plaintiff on the left hand 
side, wae the foremen Hursey, sho operated the speeder; back of 
him was Jesus Bartinez, 4 Wexican; back of Swem on the right of 
the speeder was Pablo Hermandos, & Mexieen, and on the rear right 
side of the speeder wae Joc Mara, 2 third Mexican; plaintiff from 
his position on the sest could easily reach the spike used to 
etrike the gong and he cowlé alee reach the breke rod used te 
control the movement of the speederj vleintiff knew how te oper 
ate the speeder and stop it with the brake lever; that he could 
have shifted the lever to the east and stopped the apeeder; thet 
after leaving Tollesten at 7 o'oleck in the morning the speeder 
first etopped at « place called Gibson, ehere it was lifted over 
& derail; about 1000 feet rest of that point it was again stopped 
and Lifted over another derail; ech of these operstions delayed 
the sen about treo cinutes; there were no other stops until the 
seeident ceourred, about 8 o'clock that aorning; sbout 1500 feet 
east of Golumbie avenue and 705 feet enet of the point of dersil- 
ment is the weet end of ® curve in defendant's weet bound asin 
track; on the west side of thet curve, extending to the east side 
ef Columbie Avenue, the track is etraight; there wee a wire fenes 
® feet north of defendant's weet bound track, which paralleled 
the tracks for a long distance; the fence is sbout 6 feet high 
and iemediately north of the fence at the tise of the accident 


were grass and weeds from 32 inches to 4 feet high, which extended 


north fer some distance to Logen etreet, east end weet from 
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the point of derailment; all of the occupants of the speeder 

at the tiwe of the accident in question, except the three texe 
ioune, testified at the trial; while the speeder moved west on 
the straight track, after rounding the curve, it wes travelling - 
about 15 or 20 wiles en hovrj plaintiff, foreman Bursey, end 
Swem were ell looking ahead during the time the speeder appronche- 
ed the scene of the accident; when it was sbout 800 feet esat 

of Columbia avenue, the deg, which esused the derailment, crawled 
through the wire fenoe herctofore described, jusped or ran upon 
the track when the speeder was from 4 to 19 feet east of the 

dog and sefore any of the cecupants of the speeder could stop 
the speeder it struck the dog end wae derailed, as a result of 
which derailment plaintiff eae threwn frow the epeeder and his 
right leg crushed; sn sabclence was ocnlled and he was taken, 
within 10 or 15 minutes of the time of the eccident,te ot. Mare 
garet' s Hospital in Hammond, where hie leg was amputated; he 
was confimed to the hospitel for 12 weeks; the stump wae healed 
but somewhat sore and so reaained for two or three monthe there- 
after; prier te the accident plaintiff hed been in the employ of 
defendsat as crossing eetebeun and section hand about three yeare 
prier Shereto he had verformecé the seme kind of work for the *, 
dj. & B. Reilesy Gompany st Hammond, and for 20 years before the 
accident he had sany different jobs of the laboring character 
not etesdy but * just odde end ends*; slamtiff hed ridden on the 
game speeder beck and forth past the point ef dersil#ent prace 
tically every day fer at least tee sonthe before the accident; 
during thet time dogs were in the habit of runeing slong Logan 
street chasieg autemobiles and running after speeders on ehich 
Plaintiff we riding; thet plaintiff kuer there was @ tole in 
the wire fence ae he bed seen it many tiges before the sccident; 
he wes slac chargeable sith knowledge thet if dogs got out on 
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the reilroad track they might be struck by a speeder and that 
if the speeder was going feet enough it would be derailed; that 
guch speeder trevelled at and neer the point of the accident 
usually at the rate of about 20 wiles an hour, sonetimes slower, 


sometises faster. 


Plaintiff testified that shen the speeder was 360 
feet east of the point of dersilaent running sbout 25 wiles an 
hour, he saw the offending dog jump on the track, whereupon he 
hollered * look out for the dog’; that he then turned around and 
Looked beek and sae Hureey «tending up and looking back; that 
plaintiff did net do anything else ae the speeder approsched 
the dog, but looked towards the dog; shen the speeder was shout 
100 feet esst of the dog, plaintiff again hellered *lesk out 
for the dog"; that when the speeder hit the dog it left the rail 
end went a distance of € or 8 feet; that when plaintiff first 
eae the dog it wae probebly 18 or 20 inches north of the north 
rail; between the time of the first shout end the tine of the 
second shout he did net sake any effort to get hold of the brake 
on the car, 

It appears thet four daye after the aceldent an en- 
ployee of defendant, Harry & Folk, # court reporter, intervier= 
ed plaintiff in the hospitel at Heamond; that plaintiff stated 
in substance te such reperter thet et the tine of the accident 
the dog came right through the right-of-sesy fence and jumped 
right wp on the rail; and the speeder was derailed; thet the 
eveeder wae not running very fest; that he had no idea of the 
epeed; he firet sew the dog ehen he enw its head coming right 
through the fence and he commenced hollering at the dog trying 
to get him back when he was coming up on the track; when he first 
sar the dog plaintiff wae 8 or 10 feet from him and the dog rvs 
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then coming through the fenee; that plaintiff did not think the 
dog was going to get through the hole; that it sas about «#11 the 
dog could Go to pet threugh the hole; thet plaintiff did not 
think the dog was coming on the track, but thought the dog might 
run slongside of it; that the dog was a pretty fair sized dog; 
that plaintiff did net see the dog before the dog came through 
the fence; thet on previous cecaeione when plaintiff seved over 
the track at the point of the accident he noticed the dog on 
Logan street, but the dog rowld sever come right up om the right 
of wag; he would come 2nd rem slong Logen street, and that he 
never sav sny dogs come right up on the railroad, but there sere 
three or four down there that would chase soters, sutozobiles and 
other vehicles aleng the street; thet on several previous scese- 
jens the offending éo¢ would run sliong and chase the speeder upon 
which plaintiff was riding, bet he newer came through the wire 
fence; that foreman Hursey was opersting the epeeder in 2 care- 
fful and oreper senner; that he would throes on the * juice* ar4 
then shut it off se that the apeeder sould not get up high speed; 
that Hursey always did that whenever he was in & torn, but that 
the speeder vas running slewly because if it hed been running the 
regular speed lize they generally do "shooting in the juice* 

the *thole bunch* would have been killed; and that the speeder was 
not more than @ feet froe the hole when the dog came through and 
jumped right up on the track just as the wheels caught him; thet 
the speeder wes not runmning shead of a west bound train, and taat 
the speeder had plenty of time; that he had no ides ae to the 
size ef the hole the dog came through; thet it looked to hia as 
though the dog had some trouble getting through the hole; he hed 
to crowd hiaself in erder to crael through} that plaintiff did 
HOt see the dog until he wae coming through the fence, Sut thet 
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plaintiff understood that the gan eho took his testigony wee a 
etencgrapher, «nd was taking down a record of whet was said, and 
that what plaintiff eaid wes tree, 


It developed on cress examinetion of Hursey, the fore 
wea operating the speeder, that there eas & passenger train Cus 
in Hammond at 7:36, sad that en the morning of the accident it 
was late; that be knew bow late the train was, and that be was 
not in any sore of a hurry that sorming than generally; that be 
was net concerned about the train catching up with him; that 
fivreey looked back ss well as forwerd in running the speeder; tha: 
if the train bed been close he would have wsited until it went 
through; that be kept locking back because other traina might 
be coming; while there were no regular trains due there aight 
be extra trainee. lursey slieo testified that the three Mexicens 
who were riding om the speeder had left the employ cf defendant, 
end that he had no knowledge as to shere they were, or there any 
of them were at the tise of the trial, (This was the resson ase - 


signed for not producing theese Mexicans es witnesses, ) 


Bursey also testified that plaintiff froa his posi tio: 
on the speeder the worning of the accident could have shifted the 
brake to the esst and stepped the speeder, 


Plaintiff argues that beanuse Hursey, defendant's for 
man, was looking backwerdse eo that he aight sbaerve chether the 
passenger train past due wae overtaking him, was an act of nege 
ligence, but this ig not logical, It ws just as necesesry for 
the safe operation of the speeder that Hureey should look backeard 
ae well as forward, knoring that he might be overtsken by the 
pest due passenger train, or by some other specie] txédn, the 
schedule of sbich ke bed uc knowledge; thet it ees just as necesa- 
ary in the exercise of due care in the operation of the epeeder 
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that Hureey should leek to the rear for obstacles as well as te 
look forward, ond the evidence desonstretes that he did both; and 
the evidence further demonstrates that Mursey from the time b+ 
first knew of the presence of the dog was not able te stop the 
speeder, in the exercise of reasonable care, in time to avoid 
atriking the dog, and that Hursey from the time he first eaw the 
dog used his best efforts to stop hie speeder in an attempt to 
avoid, if pogaible, hitting the dog ond derailing the speeder, 
and there is ao evidence of 4 convincing cherecter that Hursey 
aid not, from the time he first observed the dog, use his best 
efforts to avoid striking it. thie is but «2 reasonable deduction | 
from the evidence, beczuse Hureey's Life and limb were just as 
much in jeopardy a6 plaintiff's, ae well aa the rest of the sen 
on the speeder if the Geg waa etruck, for it seems to be the 
general consensue of opinion of the witneases testifying, thet 
the speeder wae of evch conetruction that striking an object like 


a dog vould necessarily result in ite dersileent. 


It ie argued by plaintiff that proof should have been 
received that the hole in the fence through which the dog ere~led 
had existed prior to the accident, so that the driver of the 
speeder might reasonsbly expect thet doge or other animeje might 
be on or near the defendant's track at the place of the accident. 


We think it warsagoneble te expect that the driver of 
& speeder could in operating the seme observe emell holes through 
which a dog might creewl on te the right-of-way and impede or in- 
terfere with the progress of the speeder. It stands to reason 
that suoh a hole could not readily be observed by one oper» ting 
a vehiele running at a speed in excess of 25 miles an hour upon 
® olear road, ehich seems te have been the sinimum speed of the 
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speeder when running in the ordinary way. It stands to reason 
that if it was the duty of defendant's drivers of speeders to take 
notice of every hole in the woven wire fence alongside of defend= 
ants track, the practienl operation of suoh speedere would be 
impossible, There is no claim here that defendant's servant Hur- 
ecy wae guilty of negligence in running anid epeeder at an ex~ 
eeesive rate of speed, and os held im Bundy v. Litehfield & 
edison fy, Go., 196 111. App. 563, which seeme to be quite in 
point: 

"In an action to recover for personal injuries 
sustained by plaintiff while riding on & railroad motor 
ear as ® Teault of the car being dersiled by etriking 
& dog, where the evidence tended to chow that the dog 
jumped auddenly on the track in fromt of the car and rae 
struck before there wee time to check the epeed of the 
ear, a verdiet for plaintiff held manifestly against the 
weight of the evidence," 

it is apparent thet the accident in the instant oase 

was csused by the dog suddenly appearing before there wae time, 
in the exercise of due oare, for the driver of the speeder te 
ebeok the speed of the esr ecufficiently to avoid the impact with 
the aniwal which reaulted in the derailment of the sveeder and 


the injuries to plaintif?, 


ve ground our conclusions in thie case on the fot 
that the testimony in this reeord fsile to support the charges of 
negligence contained in pleintiff's deglaration; that there is no 
evidence before us from which in reason it can be held that Hussey 
wee guilty of any negligence in the operation of the speeder, whid 
was the proximate cause of the deresiling of the speeder and phaine 
tiff's resulting injuries, The negligence of defendant which 
would entitle plaintiff to recover must be suoh negligence es is 





~~ &th~ 

_ moenet of ohana #t hail anthro ode ai geianye ones xeheeqe | 
| $ Was Eile %) 
\ ote ot oxaboecs to sxevind agaabavtee te woe add wow at ? ts 
“spate, te ebdegae ts suas? lw waver is ab efor ove te he 

7) btuee areteeqa sows to aoe menae noitoare odd toned oo 
~tue tuavron a! tncbasten teat ated masa oe + wont oh kane wo 
_- aa ts rabsoge bien padenes ak sonia Lien Xa W Lis call * 
set sb ai biod 0 bas to oem ov eee 
-  biedaaess .¥ xbewe shetes te sem, ovlegm 
Ad Silay 4 ot amas Sobds E08 aed, «f1t 20d 





seen ) tasdent ots il tapbivc0. ade ale dautinies i ae ae 





abet see ‘ex0dd wewied yatisoqqs Visebiue gob od? ye beegso. 
of webwoge ond to uevieh ont rot arse oud to soloress id mt 
asin oeyed oat aiows at yltnete it tus oN ode ‘Ye i boone ody “dnote 
jue sohoegn o4¢ 20 tawmttoced o43 ah betionen doide Ieoine ode 
ttitatele of, lettin 


ae 
boa ad? ae on20 aks me savtsefoaee ‘tue bawoxg of 


“te sagt aie ors sroquee ee eitet treowy a tity at ‘quosttaat ‘edt inde 
“en ol erode anes woltertaloet a '%2 kombe ta at ‘beatatace enneg tigen 
‘qeomwh toa Kisd sf mop of aoenet ai dodde mex ev eroted soaebive 
Hide preksege ea? to wmottvoreqm oni af gnmeyiines ye to wilag aav 
“Kinde Lae tebedqe sdf to gatlieted add te oewe etaninorg off saw 

tio ide grebawteb Yo gnmagetgem Off aedtetai galt ieoon at Phie 
ef 2% tontglfyen Cow od Feum reTOeot of Theenhelq ol2stne River 





oharged in each count ef plaintiff's declaration and such neg~ 
ligence aust be proven by & preponderance of the evidence, in 
order to fix » liability for plaintiff's injuries upon the de- 
fendant under the charges contained in the declaration, and 
which are necessary to be sroven toe make the defendant liable 
under the Federal Employers’ Liability act. The avernente of 
negligence in the declaretion are such as defendant must be 
guilty of before plaintiff ie entitled to recover, the averrente 
of the declaretion of such ects of negligence, of Which the 
defendant is alleged to be guilty, must be proven before a 
recovery can be hed under the Federal Eaployers' Lisbility 4ct. 
Thus holding, it is not necegsenry for this court to pass upon 


the other errors assigned and argued, 


For the foregoing reasons the judguent of the City 
Gourt of Chicage BReights is reversed end the eause is remanded 
to that court for o new triel consistent with the viers in this 


opinion expressed, 
REVERSED ABD REWARDED, 


TAYLOR 48D WILSOR, Jd. , OCOROUR, 
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a corporation, 


Somplainant and Appellee, 


APPEAL FROW 


v. ISTERLOGUTORY ORDER 


EVABUEL STERN and JoSEPE 
ROSENBERG, GIRGUIT COURT, 


Defendants, 





On Appeal of 
JOSEPH RORENKERC, ) 
Appellant. 


Opinion filed June 27, 1928 


#R, PRESIOING JUSTICE HOLDOM delivered the opinion 
ef the esurt, 


Compleinant filed ite bil] herein against the defend= 
ante Emanuel Stern ong Jeecph Rosenberg, in which it alleged 
inter shia thet on to-wit: April $, 1036, defendant Faanvel Stern 
purchased from complainant ten bonds, known ae Danzig Port and 
Waterways Bonds, of the denomination of #1900 each, at the price 
of 8685 per bond, plus accrued interest and brokerage, the in- 
terest therson to the date ef sale being $157.78 and the broker~- 
age #20, and thet the totel amount payable fer said bonds wae 
9027.78; thet the «ale wes made for oeeh, no credit wes exten- 
ded to defendant Stern; that vaysent therefor should have been 
mede by defendant Stern concurrently with the delivery of the 
bonda; that said bonds rere sent by a messenger te defendant 
Rtern's plece of businees, and not finding him in bis office the 
messenger erronéously and without euthority from complainant so 
to do, Left the bonds with an employee of Stern; that such ex- 
ployee thereafter delivered the bonds to Stern, inforsing his 
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at the same tiae that they had been delivered by 4 messenger 

of couplainant, and that said defendsnt Stern well knew that the 
sale of these bonds waa for cceh tnd that he was not entitled te 
receive the sume cr to become the owner thereof until he bad 
made payment therefor to complainant; that on April 4, 5, 6, 

and 7, 1928, couplainant demanded payment of the said bonds 
from the defendant Stern or the return of the same, informing 
said Stern that the requirement of ongh payment for said bonds 
hed not been waived, but thet the bende hed been deposited with 
Stern rithout the requirement of payment by mistake; that the 
defendant Stern, after receiving said bends, and well knowing 
that he was not entitled to receive the same or take title there- 
te until he had paid therefor, consulted the defendant Joseph 
Rosenberg, & lawy¢r in Ghieage, and asked his advice as to what 
he should do with the esme; that Rosenberg advised Stern te re- 
turn the bonds, but he disregarded such sdvice, and with intent 
to defraud complainent did fraudulently and wrongfully convert 
the bonds to his orn use and did s¢ll the bonds to another per- 
2on te complainant unknorn for the sum of #9100; that thereafter 
enid Stern *being uneasy of conscience’ did teke the proceeds 

of the sale thereof and delivered it into the possession of de- 
fendant Rosenberg, end that said Rosenberg at the tise of the 
filing of the bill had said #9100 in his possession; that com- 
plainsnt demanded of Rosenberg that he pay to it the ssid pur~ 
chase price of the bonds #9190, but Rosenberg refused so te do 
claiming that other creditore of defendant Stern were threatening 
eriminal prosecution of said Stern, and that in order to prevent 
such criminel presecution defendants might find it necessary te 
pay such other oreditore seid eum of money, sad further clsiming 
thet the erroneous depeeit of the bonds by the messenger of com 
plainant in the office of ssid Stern constituted s waiver of 
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the recuirement of oash payment. 


Complainant represented in said bill that it had uo 
adequate remedy at law for the recovery of said money end that 
the paywent of the purchase price of exald bonds te other eredit- 
ore of defendant (tern by defendent Rosenberg would vork ire 
repareblie injury te complainernt, and further avers that by reason 
of the foregoing facts the esle of aid bonds by defendant Stem 
was @n unlavful, freudulent and illegal conversion of the prop- 
erty of complainant end thet the préceeds of the eule bebong to 
complainant, and that the proceeds of said sale being in the 
possession and custody cf defendant Sesenberg should be imprese- 
ed with « trust in favor of ecmplainant, and that defendant 
Resenberg should be decrsed to held ssid $9100 fer cosslainent, 
ana should be ordered and directed by the court to pay the sese 
te complsinant, end that a temporary injunction issue restraining 
ena enjoining the said Stern and Sorenberg from paying all or 
amy portion of the proceeds of the sale ef seid tends to any 
other person, firm er corporstion than complainsat; that the in- 
jenctien prayed for issue witheut netice te defendants, 


It appears thet the injunction writ eae served on the 
defendents although neither the writ nor the return thereon 
appears in the recerd or the abstract, 


in this court complainant heretofore asde its section 
te dicsiss the apoesci from the order of the Cirowit Court grentin 
the teaporary injenction sithout notices on the ground that be- 
fere the injunction writ eee served the ssid Resenberg had paid 
the proceeds of the eale ef said bonds coming to his possession 
te & pereon other than coupleinant on April 9, 1926, and that the 
aet which the ssid injunction sought restrain having been perform 





ee tah & % ¥ pit 2227 Opts o2F 2% 





a + SS et Se 248Ff Je See 25> S Ea aoe tp @ fet 
“gu bed $2 teas Thad bias ai bet asessest wana = 
Ol ils ell Sat Se ES Pe Sek 





ih Seal Pred bine m greduect ¢ pasa i 
| wrath geebawten yd shoes Bisa to ste sdf ate 
<gorq od? Yo sotezovace Iegaltt bes fuels 
ot gucded ofan eff to ehesotrg o4f sads 
edt ai gated sfce Stes te ahecoorg ‘tab jie WE" 
wesetost od Miveie gxadnssc. 

“Fasbestsh set bas ,ddeniefenes to rovet at daucd 2 ite Be 
qisedictgncs vot G0sed Risk Biot OF besxesk oo Biwses! predasnar 
eee sd? yeu od Fomes sai we beroselt kas berebue ed Sieod 

palolorices oweat mobvonsat yrereqen? s tad? Ses Jaantelquto Oe 
so Yis \atyay sect peodineed bas ovate Eis oat yalnletas Site 

qee of ‘shoed bias te ofse sdf to eheeoong edd Be : aclizeq yas 
“ei st dadd itatads igeeo Petty Boltercgrea te writ ber99 a 


etasbao tes et or hfos suede be ewes! ‘xo beyora sotvoast 
ae bag > a 67 2s ie te 


oa? ge bevier eae Size sokdsasiai eat stadt acai nil 
 poeTsd? atetst edo tex gine edt rediisa dguediia atashagtep 


> apse 



















aciter ati sbae orator ered fasndeicans ¢z000 aide al 
ee 
attaery ‘P1seS ttuxto edt Yo cebte od? wot! Losqqe ode hapeerer et 
-oi edt haworg odt ae elves syodt te mottonstal yrcrecm 
Stay Sod gredaesed hice edt device sev fixe sotto wie 
aolecteneq afd of animes shuod Biss to oles eff te abeesees © 
ad? tev? gms , 8802 ,€ fica ad deealelques meds YedSe moers: ve 








uibiniere dai pian an | i . 





Mie 
a 
4 
: par P ead Soo ae 
aes peor t igh tie 
VS, 
Learn aaa . 
& oe aa x 


, er pa i eat 
~* 3 : » bee A ge 7 
ae ep : hk See SG 
ae or Wee a ah ea 
‘ Pee a.31 27, 


a ) ae ae eae Be 
> bar ae “w > . = PST 
* Fite ow SF pen 


a) a . Me ¢ 4 a, es 
MOR eee Sot Bt Ne eee 
5 ah CON oo ae ta 


" tuabastad Ye qhereus or ill 


oon 





> i 





Ee Me es 


ST ee ee ee ae 


Ry 





wo & 


prior to the service of the injunction writ, the injunction 

~was*aneffective and that the appesl consequently involved only 
a moot question, ond should not heve been prosecuted by the 
defendant Rosenberg. 


fo suatein thie motion an affidavit of one Morris 
A. Rosenthal, sn attorney sseociated with the soliciters for 
complainant, wae filed, in which be deposes that om April 11, 
1928 he brought the writ of injunction iseved in the esuse to 
the defendant Hosenberg, and thet Rosenberg then and there ad- 
vised him that he, Hosenberg, hed already paid to 4 person 
other than compleinant the proceeds of the sale of the Danzig 
Port and Waterways Bonds, referred to in the bill of complaint, 
prier te the entry of the #914 injunetional order and the iseue 
of eaid injunctional writ. uch proceedings were bad on said 
motion that if wae reserved to the final hearing of the cause, 


The defendent Rosenberg filed counter-suggeetions 
in opposition te the granting of the motion to dismiss, 


The cause was argued orally snd on that argusent 
counsel saking the argument fer defendant Rosenberg admitted 
the truth of the statement in the Rosenthal affidavit that the 
money paid for the bonds had been turned over to Rosenberg and 
by him paid to persons other than complainant. It #28 on such 
argument admitted that the matter involved in thie appeal was 
& moot cuestion, and in support of such contention Bigk ¥. 
Ghiosge Telephone Company, 777 111. 336, was cited as & sus- 
taining suthority. The Wick cage seems to be decisive of the 
moot euestion here involved snd the method pursued by complair- 


ant to brang the eane to the attention of the court and apply 


for the diemissal ef the appeal for that reason. 
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The Sick osse wee = petition for mandamus to compel 
the Telephone Company to reinetall a telephone which it hed ree 
moved from the petitioner's premices, and the court stated 


inter alis: 


"In the Appellate Court * * * defendant in error 
entered a gotion to diemies the apperl and supported the 
game with euggestions and two affidavits. One effidavit 
wee made by the janitor of the building known as Wo. 2741 
Indiana avenue, and the other by a real estete broker rho 
attended to the renting of the place, From those affi- 
davite it appears thet subsequent to the decision of the 
superior court the plaintiff in error moved from ssid 
apartwent 3 and wae not Living there, rete 
in opposition to the setion were filed by plainti in 
error whieh di¢d net deny the facts set up in the affidavits 
bet challenged their sufficiency. 

it ig urged * * * thet the Appellate Court erred ‘ 
in dieniesing the appesl because the facts set up in the 
affidavits were outside of the record and had occurred 
after the rendidtion of the judgment in the superior court, 
and that such faote could not properly be considered as 
operating ae a release of errors unless they had heen 
specifically plesded ae such release, Thet generesl rule 
hac been announced in Ve ree 132 Ill. S@1. The 
facts set up in the af Vite do not technically consti- 
tute a release of errors, They siaply amount te an abani- 
onzent or » less of s right of action. The record evidence 
in the case showed clearly that plaintiff in error was not 
an owner of the premices byt wae a tenant, - © mere leesee, 
The affidavits also clearly disclose that she has moved 
avay frem the premises and is no longer 4 tenent or on 
ecoupant of the premises, and therefore is no lenger en- 
titled to the relief sought by her petition, * 


And continuing the court eaid) 


* on @ past may be properly dismissed on a proper 
showing by effidavite. This court held in fi) %. 

123 fll. S16, that s suit should be diemiseed upen 2 sug- 
gestion or affidavit being filed that the some is ficti- 
tious, after the sopesling party has been given an oppor- 
tunity to enever the suggestions or affidavit and hag fsil- 
ed to do so, The existence of an actual controversy is 

an essential requisite te an appellate jurisdiction, ald 

® reviewing court will dismiss an sepeal or writ ef error 
where fects are disclosed which show that such « contro- 
versy does not exist, even though such facts do not appear 
im the record. it ia the generel rule thet when « reviewe 
ing court has notice of facts which show that only moot 
questions or mere abstract propositions sre involved it 
wall dismies the appesl or writ of error, Keely v. oe 


ALL Ae e ey 169 Fed. Reps 601; rv. taton, 14 
U. &. ; Sard vs. Alsup, 160 Tenn, ; 46 & % Rep 
S73; Kimball v. skis 174 Bs S. 188; 19 Sup. Ct. 639; 
3% Gerpus Juris, secs; 112, 115, p. #57." | 
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it would seem that Rosenberg should not have pros- 
@outed this appenl., He meade no appearance in the trial court 
nor any notion to dissolve the injunction or to dismiss the 
suit o@ he might have dene. He oan procure no relief in this 
court thet he could not have readily obtained in the trial court, 
We think it wes improvident of him to proseeute this appeal, 


he it 18 conceded by «11 the parties that the ques- 
tion im thie appeal ie moot, the motion of the appellee com 
Plainart to diswies will be allowed, and it ie ordered thet the 
apoeel be dismissed on the motion of complainant, 


APTEAL DISMISGKD 


PAYLOR AND HILSON, Jd, CONCUR, 
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We dhe THORNE) & a K 
ap "A APPEAL) FROM 
Ve 


GIRGUIT COURT, 
THE VILLAGE OF DES PLAINES, 
a Municipal corporation, 
GOOK COUNTY. 
Appellant. ) 


Opinion filed June 37, 1928 


MR, JUSTICE BILSON delivered the opinion of the 
court. 


The plaintiff Thorne filed his suit in the Cirouit 
Court, sgainet the defendunt The Village of Des Plaines, for 
aervicee performed and material furnished under a certain con- 
tract in writing, duted March 30, 1991, and recovered a judg- 
ment for $10,814.50, and it is from thie judgment that this 
appeal is perfected, 


the contract in question provided that the plsin- 
tiff wes to furnish all necessary mechinery, tools, apparatus 
and labor for the conetruction of « well for the defendant, at 
or neer the interseotion of Ashland avenue ond Hesplaines evenue, 
euch lecation te be more particvlerly deeignated by 4llen, en- 
gineer for said defendant village. Certain specifications at- 
tached to said contract were wade o part thereof, ‘The contract 
further provided thet the cell wae to be eGuipped with a ripe 
of 16 inch outeide diameter to refusnl, estimated at 150 feet 
below the eurface, From this point plaintiff was to continue 
4rilling @ 16 inch well to a depth of 405 feet and, inserting 
therein 12 inch é@nside diameter caging. Yrom thie point @rill- 
ing was te continue so that the well was to be 12 inches to 
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distance sufficient to pass through the St. Peters Sandstone, 
ae eetimated to be 800 feet below the surface, - throughout 
which distence pipe of 10 inches inside diameter casing was to 
be inserted and, from thet point, he was to continue drilling 
m 10 ineh well with an & inch inside diameter casing, and pro- 
eeed in accordance with the apeoifieations, 


The contract provided further thet no claim for 
extra work or aateriel showld be allewed unless agreed to between 
the parties and ordered in writing by the engineer; i¢ further 
provided that an interpretation of the specificaticns and the 
terms *nd conditions of the contract, ag to the eanner of con- 
structing said welliand the kind of material to be used, should 
be subject to the decision of the engineer in charge and that 
the parties should abide by hie desision, 


Provided further thet, in case of s disagreement be- 
tween the parties, the language and provisions of the agreement 
should prevail. The specifications provided the manner in which 
the bide should be submitted, the giving of a check by the bid-= 
der to insure feithful rerforpance; provided that the serk should 
be done under the direction of the engineer and completed te his | 
satisfaction, subject to the approval of the Board of Trustees. 


The most important clause in the epeoifiestions ond 
the one upon which the case in question turns, is section 6, 
which provides that the werk should consist of drilling a eater 
supply w@1l at @ point designated, the upper 499 feet to be con- 
structed with an inside diaseter of 16 inches and, below this 
depth, conetructed te euch diameter as the contractors shall 
elect so ae te give a net disaseter of not less than 8 inches 


at the bottom. 
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And provided further: 


"It shall be drilled to « derth sufficient 
to penetrate the water bearing stratum known as 
'Fotedam sandstone,’ @eatimated to he sixteen hundred 
{1600) feet below the eurface of the ground, er a 
less depth if the Beard ef Trustees shall eo decide,” 
The specifications further provided thet below the 
409 foot level the well shall be drilled of a diameter of not 
less than & inches to the Potsdam sandstone, or less, as the 
Village aay require. fhe specifications further crovided that 
the Board of Trustees reserve the right to etep drilling at a 
lesser depth than thet neceseary to reach the Potsdam sandstone, 


if it deemed it expedient. 


Specifications further provide, under seetion 17, 
that when the engineer believed the water bearing strata had 
been penetrated to @ eufficient depth, 2 test should be made snd 
thet if the well failed to furnish the requbeite amount of water, 
which it wae provided was to be ~ 600 gallons per minute - the 
Grilling wae te continue until the necessary flow bad been ob- 
tained, 


‘Under the headirg "General Conditions" the contract 
provided, section 25, that the contractor sheuld perform all the 
werk specified under the direction and superintendence of the 
engineer and te hie entire satisfaction, approval and seceptance, 
end that the material used should be subject to hie inspection end 


approval or rejection, beced upon the specifications. 


From the testimony it appears thet the werk eae ctarte 
eé by the plaintiff April 19, 1921, and that the site was located 
by the engineer Allen; that the well wae driven down, in accord@ 
anee with the terme of the contract, until a point wae reached 
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approximately 11624 feet; that from that point on he continued 
to drill with an & inch drill and supplied 74 inch pipe inetead 
of the 8 ineh pipe required by the epecifications until he had 
res ched the depth of 1600 feet and that, thereupon, he advised 
Allen that he hed completed the well in accordance with the pro- 
Visions of the contract; thet he, at the request of Allen, there- 
upen made a test for exter, and after the test eas inetructed te 
drill deeper, The plaintiff, thereupon, refused to proceed with 
the contract further, charging that the contract provided that 
he was to drill to a distence of 1600 feet, or lesa, and that he 
was required only to penetrate the fotedem sandstone, 


It is insisted on behalf of the Village that the 
meaning of the term "penetrate the Potedam sandstone” seane to 
go through thst forastion. Pleintiff's theory of the onse is 
that “penetrate” did net meson to go through the retedaw eandstone, 
but only to go inte 1% end that thio bad been done, it is insie- 
ted further on behalf ef the Village, first, that by continuing 
the work of driliing below the 1162) foot level, at @ circum 
ference which edmitted only + $4) caneunnts, thet he had violated 
the terns of his agreerent; eeoondly, that the work wes done in 
such a manner that the crilling wae not etraight nor plumb and 
that it wes impossible to lower the proper pipe in place to the 
bottom of eaid well, 


Ae to the first of these sropositions, plaintiff 
introduceé testimony to the effect that it wae done after & 
talk with the engineer and with hie consent and that the chance 
wee not 2 aeterial change and consequently subject to the sp- 
prove] of the engineer, Ae to the second proposition, plaintiff 
introduced evidence showing thet the well wes etraight and 
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plumb and in full compliance with the terms of the s¢reement. 


Gonsiderable expert testimony wae introduced as te 
the character of the underlying geological formation of this 
pertioular region, ond from the reports of the State geologist, 
At appears that St. Petere Sondstone was encountered at a depth 
of between 900 and 1200 feet ond then came a atratum of Prairie 
du Chien limestone sud that ot a depth ef 1240 feet Poteden 
sandstone was encountered, 


It further appears from the testimony that the Petse 
dam sandstone wae of great thickness and consisted of sandstone 
and shales, and that thie has never been completely gone through 
or perforated by drillers in the Ghiesge district. That the 
first layer of thie Fotadsem sandstone ie the crincipal sater 
producing layer in thie district; that at a distance below the 
2,000 foot level salt weter ia encountered; that at and in the 
Vicinity of the Villege of Sesplaines, there is a peculiar form 
ation caused by s peculiar displavezent of the rock formation; 
that the chance of obteining water by drilling in this district 
ie remote and that previous wells which had been drilled in this 
district had been failures, 


Testimony see introduced to the effect that a well 
ef a sufficient diameter to contain a 74 ineh pkpe or casement, 
would be sufficient te earry a flere of 500 gallons per minute, 
The question as to whether or not the engineer consented to the 
change from the 6 inch te the 7} inh pipe was one of fact for 
the jury snd we do not believe that this objection on the part of 
the Village ie materiel, particularly in view of the fact that 
after the plaintiff had resehed the 1600 foot level and hed re- 
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fused to continue, the work ene continued by the Village, but 

witheut guocess and with 2 6 inch pipe or onsement, The endeavor 
of the Village to cbtain witer on ite own responsibility resulted 

in « further expenditure of £20,000 with no practicsl result, 

so thot it can net be said, as a satter of fact, that the failure 

of the plaintiff to continue the work with en 8 inch pipe had 

anything to do with the finel result, nemely, the failure te ob-= 

tein the S00 gallons of water per ninute, the amount recuired by 

“the contract. | 

It is evident that it was not the failure of the cone 

tracter to supply the pipe that resulted in the failure te obtain 

the water, Gut the failure waa eaused by the physicél conditione 

of the geologicsl formtion through which the atteapt te procure 


waster progressed, 


in thie regard the cnge at bar differs materially 
from the casee cited. by counsel where work for *» gunicipal core 
poration had been constructed differently frow the plans and 
apecifications. in those cares cited, the work eas completed, 
but, shen finished, ¢i¢ not comply with the material requisites 
ef the agreeaent, 


In the case at bar it wade no difference from the 
faecte end the testimony of the experte whether the work was con- 
tinued with a2 16 inch pipe throughout ite entire length or «ith 
a 72 inch pipe, because it eas impossible te procure the desired 
result, nemely, 5s 60° gellen flor of eter per ainete under any 
circunstences, The purpose sought to be sccomplished was spee= 
uletive and not one which ras certdin of attninsent. 'e see no 
réagon why the contreeter should be called upon to sustain the 
loss, where it is apcurent thet « comprehensive review of the 
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ap ee 
geological hietery of this district would have shown that it was 
practically impossible of accomplishment. The meaning of the 
contract, itself, a¢ to whether or not plaintiff had complied 
with ite terms when he hed sunk the well to ® distance of 1600 
feet and had penetrated Potsdam sandstone at a level of 1344 feet, 
is one of interpretation of the contract and requires no author= 
ities other than the seaning of the worda themselves as therein 
contaimd, the word penetrate any well mean to enter inte and 
not to go through, According to tebster's Dictionary it means, 
*to pleree and enter inte’; according to the Century it means, 
"to pierce inte or through.* 


The intent of the parties may be ascertained from the 
faet thet the distance of 1600 feet, approximately, was the dis- 
tance fixed by the agreenent, 


The right of the Village to continue drilling should 
be coupled and read with the rest of the contract which provided 
that the well showld be Grilled 1609 feet, or less, and the Ville 
age hed the right under the agreement to stop wwork at any tine 
before the 1600 foot level was reached, or to omuse the contract- 
er, after a test, to centimee drilling which, from the meaning of 
the contrect, ae we gather it, would be to continue drilling «fter 
the test any distance from the agreed 1609 foot levek. If it 
had been the intention of the contract that the plaintiff should 
continue beyond the 1600 fost level, it eould easily have con- 
tained @ prevision to the effect thet he should oontinue drilling 
te the 1600 foot level, more or less, and not limit it te drill- 
ing to the 1600 feet level, “or less*, leaving out the ‘sore’, 
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Moreover, the specifications contein a elause that, 
below the 4009 feot level, the well shall be drilled of a dia- 
meter of not legs than & inches te the Potedam sendstone, or 
less, which would indicate that the Village ¢id not intend to 
go beyond the 1600 foot level but, om the other hand, intended 
to stop at the Potedam sandstene if it should be reached at a 
point less then the level fixed by the egreezent. 


Thies exee hee been twice tried, and the trisl court 
and the jury had the opportunity of bearing end seeing the rite 
nesses, 8¢ have examined the instructions and find no reason 
te disturb the verdict by reason of sny error apparent therein, 


From the facts, ve are of the opinion that the 
plaintiff hersin complied with the terms of the agreeseat snd, 
for the reasons stated herein, the judgeent of the Gireuit Court 
ie affireed, 


JUSGEENT A4FF IRWED, 


HOLDOM, PF. J. ABD TAYLOR, J. cORCUR, 
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APPEAL FPROW RURICIPAL COURT 






G¥ CHICASS, 
? = K. BRUCHAS * 
Appellant, 


BR. PRESIDIBG JUSTICE 6 'COMNOK 
DELIVERED TH OPLALOR OF THR COURT, 


Oh Bovember 4, 1927, plaintitY haa a jucgment by 

confession entered in his faver and against defendant in the 

Municipal court of Chicage. The tasie of the judgment was a 
promissory note executed by defendamt. ‘ihe nate was for 
$1707.43, payable in month}y inetallmente of $142.37. ‘the 
amount of the judgement was for $1147.70, which included $96,60 
attorney's fees for heving the jucguent entered. 

the ordinary printed etatenent of elaim used in 
such oases was filed by the olaintiff, in which 1t is set up that 
the note in mit eas attached te «nd mude & part of the etatenent 
of claim. (The note te net 20 attached but the reeord dieeloees 
that the court entered am order by whick the slaintiff was given 
lenve te v4 thérew the original note upon filing a certified cepy 
of it. He copy is round in the record.) 

On December 12, 1927, the defendant seved the court 
to vacate the judgment an‘ the order reeites that the motion was 
ever-ruled and the defendant prayed fer snd was alievwed an spnesl 
te thie court upon filing a tend in the eum of $1600 within thirty 
é@aye and bill of exceptions within sixty daye. Nothing further 
sppeare to have been done until Jamary 4, 1924, when the 4efend- 
ant weaved the saurt te vaeste the Judgment. The metion was then 


continued until Jenuery 11, 1924, shen the order ef December 12 
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wae vacated ond the motion continued until January 23. On January 
93, 1928, an order was entered over-ruling the defendant's metion 
to vacate the futgment. The defendant prayed an appeal te this court 
whioh wae allewved upen his filing a bond in the eum of $1800 within 
thirty daye and ao bill of exceptions within sixty days. The bond 
was afterwards filed and approved on February 26, 1928, the defend- 
ant filed whet is designated in the record ae = bill ef exceptions, 
but whic: is nothing tut w dialogue between court and counsel. The 
written motions filed, if any were filed, by the defendant, upon 
Which he predicatea bie right to have the judgment opened up, are 
bet in the bili of exeeptione ner are they in the record at all, 
although it is certified by the clerk ef the Municipal court as 
being compiete. Upon an examination of the abstract, hoevever, we 
find, Yellowing the certificate of the clerk of the court, what 
purcort te be two petitions, verified by the defendant, which were 
apparently the basis of his setion. Gbhviously they cannot be con~ 
sidered on this snpeal because they are not 4 part of the record. 
However, if we might conelder them, they are entirely insufficient. 
The firet petition that appears in the ahstract is said 
to have been filed December 12, 1927, om whieh date the eourt ene 
tered am order overeruling defendant's motion te vacate the fudge 
ment. The second petition round in the abstract purporte te have 
been filed January 4, 1928, and from the abatract this took the 
place of che one filed on December 12. So that the later petition, 
even had both bean properly filed and shown of record, ic the only 
ene that might be considered. However, we will comeider beth of 
them. ‘the substance of the firet petition attempty to set up a 
reason why the judgsent should be yaeated and the defendant given 
leave to defend, It set up that on Karch 31, 1996, the defendant 
Purchased an sutcmebile fer $2390 wid gave his note, uron whieh the 
Judgment was confeseed, in paysent of a part of the purchase price; 
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that toe payment of the note was secured by a chattel mortgage on 
the sutomobile; that about Jume 24, 1926, the defendant met with 
om accident in “hich the autosobile wae damaged ond thereusen de< 
fendant piseed 2% in the garage of the Kilda Auto Gales (c., te 
whom the promisesery note was made payable; that shortly thereafter 
the owner of the note and chattel mortgage ecized the automobile and 
Sold it without notice to the defendant, contrary to the provisions 
ef the statute, and that by reason thereof “your petitioner has the 
Fight to claim « sum equal te double the value of eata chattel morte 
gage in case of a foreslenure of the chattel mortgage in violation 
of the statute;" that at tie time of the seisure of the automobile 
certain installments of the note were due "so that if the plisintirr 
Purchased seid note after the eeleure of asid matenebile, Lt is not 
a bons fide purchaser, end thst plaintify held it gubjeet te all 
Aefexnsen waieh the 4efendant had against the original erner of the 
mote and chattel mortgage; that if the pleintiil bed purchased the 
note before the autouebile was seized, the plaintiff was liable te 
the defemdant fer fereciceing the chattel mortgage in viclation ef 
the etatute. * The petition further seta up on information and 
belief, that the automobile wae sold for $900, aid prays that that 
gum be Seducted from the amount of the judgment, end that defendant 
may Fecoup the mount of hin dawages ae abowe aat forth, The allee 
gatione of thie petition are ec uncertain end indefinite that 
obviously the setion ef the court in denying the metion wae proper. 
The second petition appearing in the abstract sete up 
that the face of the note im muit was $1967.33; that the defendant 
gaid two instalments, one of $242.36 and one of 9148.27; “that the 
autesebile in question was foreclosed upon ond sel4 for 3950, leaving 
a balanes of $499.74; that the plaintiff is claiming the sum of 
$431.64 fer the cost of repairing the autemobile in question; that 


the said damage toe the autometile was covered by an sbandennent 
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ineurance policy issued by the plaintirr; that sold sum eeunet be 
S@llowed in this proceeding because the Judgment oan only be eon 
fessed upon the note for the sum due on the note as shown on the 
face of the note.” The prayer of the petition was that the Judgumt 
in excess of $489.78, plus attorney's fees, be vacated, If thie pe- 
tition way be construed to mean that after the sutomebile was damaged 
Plaintiff had it repaired at sn exoenee of $431.04 and then old it 
under the chattel mortgage for 3950 an4 credited the defendant with 
the difference between these two sume, the judgment would mot be 
vacated for the reason that the claintisf had not, Aven the defendant 
credit for the $990, because we nust asgume, in the absence of any 
shoving to the contrary, that Little or nothing could have been obe 
teined for the autovwobile unless the repairs wore made, and « Jadge 
ment by confession is not opened up for errors sf law, tt only 
where » defense upon merits clearly appears. Bruneyieok vy, iurley, 
231 fil. App. 235; Koyees vy. Sehendorf, 234 Ili. 835. And under the 
circumstances it would be inequitable te oredit defendant with the 
$9 80. 

Plaintiff contends that a petition to epen up a fudge 
ment of the Sunicipai court filed thirty days after the judgment has 
been ontered 1a authorized by see, “1 of the Municipal Court act. 
That section hae no application te Jutgment entered by confession. 
Lake vy. Sonke, 219 111. 353; Yyear +. Yoomang, 84 131, 405. 

Vor the reasons stated the Jaigment of the Bunicipal 


eourt of Chicage is affirmed, 
AFPI BULB, 


BeSureliy wid Katehett, J7., soncur. 
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WHITES MILEPARY STOKES, a } 
@ cerporstion, 
Appeli¢ece, APPEAL FAOR CIRCUIT 


ve COURT, SOCK Oot 


(RMANUEL SCHYARTZ, SAMUEL SCHWARTZ 
end JOSEPH ©. RUBBERS, sued as 
Sehwarts, 


Joseph ¥. 
| Appéelisata. 


Whe JUSTICE HeSURELY DOLIVZRL) THR GPIRIGE OF THE COURT. 


This ie an appesl from an interlecutery injunction granted 
upon bill and amewer with supperting «fficavite en motion te dissolve. 

Seth parties «re emgaged in the business of selling and 
distributing militery uniforms and goods. Complainant diaé business 
under the mame of the United Military teres and Assecisted Military 
‘Stores. Defencéents did business under the name of Chicege Military 
‘Sterez, and the cist ef easpicinant's bili is thet the use of this 
heme by cefencants weuld perpetrate a fraud upon the military personnel 
ef the Unites “tates Army and the cefendants vould be able te *palm 
eff” their goods end merchandise <e the merchandise of complainant, 
because persons buying would confuse the memes of compleinant and 
defendant. 

The chemeslier granteé « preliminary injunction restraining 
the defendante from: (1) mailing, delivering er sending by express, 
‘messenger or otherwise, or publishing or distributine defendantes' 
@atalegue marked Exhibit “C"; (2) usimg the words “Military ‘terese* 
| in cohjumection «ith the name “Chicago” or amy other generic name so 
@8 to mislesd the public; (3) ueimg eortsin cuts and plates contained 
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in a catalogue issued by the complainant marked Exhibit °B"; and 
(4) assigning or transferring or circulating dies, cuts or plates 
sopied from ficures contained in coupleinant's catalogues marked 
| ‘Bxhivits "A" one “B*. 

Both parties have upon this appeal presented the aerits 
ef the controwersy. in appezis from imterlecutery eréere, ve do 
mot determine the meritea ef the contreveray, bui from the record 
presented determine whether the interlecutery erder is necesssry te 
maintain the status gue and preserve the equitable rights of the 
parties until the matter bas been determinec By a final decree. 
HePouglase Co. v« Socds, 247 Ill» App. 170. 

The bill wae filed Sy the United Military Stores, sn 
TlRdmeis corporation organised to sell military goods ané military 
geeoutrements. it is alleged that the Associated Bilitary “teres 
hed offices im Chiesge and in Fort Leavenworth and Camp Lewie; that 
the Agsocisted Military “teres aequired the good will and merchandise 
of Haurice Barnette, whe had been engaged fer seven years in selling 
militery goods under the trade same of Associated Hilitery Stores; 
thst Bearmette is the eresicent of the -seoctatec Hilitary Stores 
and also ef the United Kilitery “teres; thet Barnette had Suilt up 
@ large clientage at great expense by meame of circulara, printing 
matter anc catelosues, ome of which fe attached se Exhibit “a's 
that he hed epemt $2,900 in obtaimine drawings amc cute for his 
catalogue amd for the eatalogue of she “mited Hilitery tores and 
hai expended large sume of money in sévertising the Assecisted 
Hilitery Stores and more particularily the words “Hilitary stores;* 
that persens identified military steres with the words “Associated 
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Militery Gtores* end relied upom the same as representing a certain 
wumexeelled quality ef military goods which conformed with the 
Fegulations of the Snited “tater Army: that the Aeseciated Wilitery 
Steres wee adjudged bankrupt and ite goods, drawings end good will 
were sold te the vice-presicent of the “nited Militery “tores which 
took over the trade mame of the -sseeisted Hilitary “teres and has 
eontinucc to issue the catalogues Sxhibits “A* ané *B"; that conm- 
pininant's mail erder bueinees hay depended upon these printed 
@atalogues which had been precuree at great expense. 

The bili further clieged that April 2, 1928, complainant 
learmec thet defendants comoemeeac te de business ae the Chleage 





Military ioteres and hec pliagierised the cuts and printed matter of 
complainant's catsleogues s< showm by Exhibit “C*, shich is a copy 
of defenéants! éhedognet thet the purpose ef defendants in copying 
eomplainant': cateleguesa iz solely to take umfair advantage of 
compleinent im trade competition; that defendants contemplate emailing 
out their catalogue, Sahibit “¢", which woule be a fraué on the 
public by using the name ef Chicago Silitary “teres, which is eaaaly 
cenfusec with the names of the Unitec Silitary -teres ané of the 
Agsecisted Bilitary “teres, =hereby cosplainant sould suffer grest 
emd irreparable éamage, uiless the injunction should issue. 

The smuswer of the defencants sllegec that Hsurice Barnette 
traded under the mame anc style of -ssociated Wilitery Stores at 
Fort Leavenverth and Camp Levis, insiiegten., but sever traded in 
Chiesge umd<r that meme; comies that Sarnette trading as ssw ciated 
Militery “teres suilt up any cliemtage in Chicage, but on the 


contrary states that his business was entirely outside of Chicage 


se he became ecssociated with the iliinoie cerpersiion known ag 
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Military Stores* and relied upon the same ag representing a certain 
unexeelled quality ef militery goods which conformed with the 
regulations of the United “tater Army; thet the sgseciated Militery 
Steres eas adjudged bankrupt and ite goods, drawings anc good will 
were #old to the vice-president of the “mited Militery Stores whkich 
took over the trade name of the ‘sveciated Military Stores and has 
continued to issue the cutelogues Sxhibite “A* and “B"; that com- 
plainant's mail erder business hms depended upon these printed 
eatalogues which had been precursc at great expense. 

The bili further ellieged that April 2, 1928, complainant 
learmeé that defendants comemeec te do business az the Chicago 
Militery Stores and Bhec plagierised the cuts and printed matter of 
complainant's catalogues oc showm by Zxhibit “C", shich is a copy 
ef defenéants! dahelegues that the purpose ef defencante in copying 
complainant's cateloxsuese ic solely te take unfair «advamtage of 
complsinent in trade competition; that defendants contemplate mailing 
eut their extalogue, *<hibit "¢", “hich would be a fraud on the 
public by using the name of Chicags Military “teres, which is easily 
confusec with the names of the Unitec Zilitary -teres ané of the 
Agseciated Military Stores, “hereby complainant sould suffer grest 
emd irreparable damage, unless the injunction should issue. 

The answer of the defencente alleges that Maurice Barnette 
traded under the name anc style of -sseciated Wilitary Stores at 
Fort Leavenverth and Cemp Lewie, Cnitidestons but sever traced in 
Chieage under that meme; comies that Barnette trading as isw ciated 
Militery “teres suilt up any clientage in Chicage, but on the 


contrary states that his business was entirely outside of Chicnge 


until be became sesociated with the [liinois eerperaiion knewn ag 
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Associated “Military “tores; demies that complainant had the 
exclusive right te sny of the cuts in Sxhibvite “A* anc "3" and 
alleges that «11 such cute had been published without being copy- 
righted and are public property; demies that the words “Hilitary 
Steres* have been appropriated by the complainant exclusively or 
could be so appropriated; 2dmits that the seociated Kilitary 
Steres was adjudgec bankrupt December 15, 1927; demies that the 
Umited Hilitary “teres has ever sent out or printed any catalogue 
similar to defendants’ catelogue Sxhibit *C* and demics that the 
complainant has en exclusive right to the use of the words “ilitary 
Stores." The answer denies that defendanta have taken from 
ecouplainent's catalogues any cute or plagisrigzed any printed matter; 
denies thxt the catalogue of defendants is for the purpose of de~- 
frauging er tricking the public; aseerte thet defendants have done 
businese im “hiceze wader the same of Chiesgo Eilitery “teres for, 
at least, tee yeers anc eicht months befere the bill ef compiaint 
was filed and over a year before the complainant was incorporated 

er emgeged in business in Chicago. Defendants edmit the printing 

of their entalogue Exhibit *cC“ and thet they contemplate miiling 

the seme, tut deny any freud therein; aasert that the cuts in 
éefendantes’ catalogue were not taken from the complainant's catalogue, 
but were precured from other sources «ith permission. Lefendants 
geny that they were “palsing off" the goods «hich thay were seliing 
as the goods of the United Military “teres or of the -seeciated 
Bilitary “teres or ef Eaurice Barnette, amd aszert that the geeds 
of é¢efendants ere of as good quslity as those sold by these parties; 
geny thet they pretended to anyone thet they were the Associated 
Military Stores or engaged in business with or associated with 
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either the Asseciated or the Umited Military “teres; deny that 
there has been unfair competition. 

The facte presented by sffidevits are that since September 
1, 1925, defendants have been engeged in the sale of military goods 
at 442 South State street and at 532 “outh State etreet, Chicsgo, 
wumder the name of Chicsze Military “teres, with a large eign ex- 
tending acresse the sidewalk im frent ef each store bearing the 
words in large ietters “Chicage Military “teres.” Om Gcieber 5, 
1925, defendants wrote to the *Aseociated “teres, Ft. Leavenworth, 
Eene-," asking for a estalogue ef ite military supplies and sub- 
sequemtly in the same month orcered some bedges and aviation 
| ornaments. About April 5, 1926, Maurice Barnette called at defendants’ 
store at 442 South “tate street, Chicage, and intreduced aiuself, 
saying he was engaged in the esme line of Duaimesa at Fert Leaven- 
worth, Kansan; up to thie time Barnette hed mot been emgaged in buei- 
mess in Chicege or im iliimois. April 15, 1926, a charter was granted 
by the Secretary of ‘tate of Lilineis to Barmette and associates 
incorporsting the <seeciated Zilitery °teres, ine., for the purpose 
of dealing in military wmiforms and merchendise; Sarmette then 
comsemced businese im Chicege for the first tine. Eovember 3, 1927, 
the associated HZilitery “teres way adjudicated a bankrupt and the 
vice-presicent ef the United Military “teresa purchesed from the 
trustee the good will, trade mast, catalogues and all chatteis and 
wares. December 31, 1927, the Umited Silitery “teres wae incor- 
porated with Esurice Barnette as president and took ever the 
business theretefore cendcucted under the mame of Associated 
Hiliteary Stores. In April, 1928, sempleainant learned that the 
Chieage Bilitary “teres had srinted and was about te wail out ite 
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catalogue of militery geoda omé merchandise under the uame of 
Chicago “ilitery “teres which they hac been using continueusly 
since September i, i925, and the bill in question wac fileé and 
the preliminary injunction issued. 

The basis ef the injunctionel relief sought is alleged 
unfair competition. This ‘consists in the sale of the goods of 
one manufacturer or vender for those of another, and if defendant 
se conducts its business ac sot te palm off ite govde as these of 
complainant, the action fails.” Leleng Ce. vy. Hump Hairpin Coe., 

297 Ill. 359. This kas been felioweé in Stevens Devia Co. v* 
Mather & Co., 230 Ill. App. 45, im which the epinion contains a 
comprehensive study of the rule with a large number of cited caneme 

i pplying this to the instant case, se de not find any 
actual “palming cff* of cefencants* gocég om a purchaser as the 
goccs of complsinant ané ne euch deception is claimed by complainant, 
sltheush there i= some sug estion te this effect by reseon of some 
ecorrezpencence with a Captain -cugherty: but in the reply ef 
defendente to him it ic epecifiesliy «tated that defexdents vere not 
cennected with any other concern. 

Complsinant, however, seeks relief under the rule that, 
where the facts show thet deception sili be the natural and probable 
results of ¢efenédents' acte, there is unfair competition which wili 
entitle complainant te relief. in Jonmeon Efge Co. v+ Jonnaon Skate 
See, SIS This 106, the court said: 

"While it is sufficient to wake out « eave of unfeir 
competition te show that deception wili be the natural 
end prebseble result of a defendant's acta, either se tual 
ot probable éceception anc comfusion must be shown. If 
there ie ne poscibility of confusion there is ne unfeir 
competition, and «here the ceeeptive tendency is not 


clear, equity will agi enjoin until actual d eception has 
resulted. sere possibility ef deception ia not enough. 


(Columbia “ngineering “orks v._ Mallory, 75 Ore. 542.)* 
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have actually been deosived, but an injunetion will lie te pre- 
vent a vendor from putting goods upon the market in such a form 
and menner as to deceive the purchasing publie into the belief 
that suek gocde were sade by complainant, 

Yas the catalogue of the defendants, Bxhibit "C," ao 
formed and printed sa to have « tendeney to deceive the public . 
inte believing that the goode therein advertised were sold by 
the complainant? Examination shows that there in « marked 4if- 
ference between them. Defendants’ catalogue has a bright, glossy, 
orange cover with dark maroon border an4 ornaments with the words 
"Chicago Military School, 420 &, State St.” in large black type 
in the upper left-hand corner; there are no pietures on the 
cover. Complainant's catalogues have yellowish drab covers with 
no borders and with oleturee of escldiers, horses and the gun on 
the cover with the words “Associated Military Stores, 320 Veet 
Jackson Biwd.* in the center cf the cover page. ‘There ie uw 4if- 
ference in the type of the enatalogues and in the manner in which 
they are printed, “ach left-hand page of defendants! catalogue 
has on the ton line "Chicage Rilitary Stores" in large black type, 
while vomplainant's eatalogues have the mame “Associated Military 
Stores, Inc.” in emall ant lighter type. Gompisinant's catalogues 
have the back cover printed, while defendants! oatalogue hao an une 
printed back cover page. Complainant's catalegues measure 6 2 9 
inches; defendant's eatalogue 6} A 8} inches. 

Complainant aseseris that the cute or pictures of 
soldiers in uniform are the same. We find this is true of a few 
of them, tut the record shows that these few cuts that are the 
same were procured by defendants from and with the permission of 
Clayton Smith, a cencern in Chicage manufacturing militery uni- 
forms. The catalogue of Clayton Gmith ie in the record and some 
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of the outs showing uniforme are the same as thechy’ beth the cata- 
logues of complaigent and the eatalogue of defendants, indicating 
that beth complainent ad defendants ebdtained their cute from 
Clayton Gmith. Another cut appearing in defendants' catalegue, 
also appearing in complainant's catalogues, was furnished by liart, 
Schaffner & Marx, the manufacturer of the particular uniform, 

It ie obvious that military uniforms must be uniform 
in appesrance, henee the word *uniform,* and any picture er cut 
Would be like any other picture of them, It follows, therefore, 
that the fact that some of the outs which appear in éefendants' 
eatalocue Exhibit “C* resesble or are the same in appearance ae 
some of those ip complainant's catalogues doen mot tend to estab- 
lish the allegations of complatnant’s bili that the defendants! 
catalogue was intended and calculated to deceive the paraie. 

There ie virtually ne sameness in the printed matter, 
enly the usual similarity found in all trade jargons “boost ing" 
the same line of goods. 

Complainant has mot acquired an exclusive rizat te 
the use of the words “Military Stores." Complainant admits thet 
Ro one can obtain any exclusive proprietary right in any generie 
terms. Generic terms or mere descriptive words are the scormon 
property of the public. Internat, Com, Yi¥. Cite Ws Yo ll, Gola, 
194 Thi., 194, 

However, it is contended that an injunction will lie 
te restrain the uce cf euch terme at the suit of one who has 


already adopted them, where the evidence shevs a fraudulent fee 


sign and that the public will be misled. Internat, Com. Y.¥,C,A. 
WS. Yo%. Can, 194 TL1., 194; Koebel v, Landlords’ ‘rotegs. 
Bureau, "20 Ill. 176; Ablegretti va. Allegretti Chocolate Cream Ce., 


177 Ill. 129. We are not holding that 2 case might not be made 
showing the use of a word, ordinarily of deseriptive er generte 
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' meture, which by reason of long continued exclusive use od ape 
Plication to a certain comucdity had sequired a quality of pecu- 
liar value to the user; in such a case a court of equity might 
prevent another from using such a name with a fraudulent intent 
to deweive. The record before us, however, dees not sake out 
such @ cage, 

Barnette was not doing business in Chieage or in 
Tlliinois until April, 1026, when he entered the Chicago field 
and had the Aseccisted Ellitary Stores ineoreavrated; tf there 
Was any invasion of right it wan on the part of Darnette, whe, 
by invading defendants’ field, svught to compete with them by 
adopting a name s¢ sivilar to theire that there might be some 


gonfugion. In SOS A Res 226 i113. Ap 





272, the complainant was denied an injunction restraining the 
defendant from using the words “Ambansader Hotel,” basing the 
conclusion largely upon the fact that the defendant was firet in 
the field in Chieago end hed the prior right, and since the com- 
Plainant head net entered the Chicago field, there could be ne 
unfair competition om the part of the defendant, 

Ye repeat that we are passing only upon the propriety 
of the preliminary injunction, Ye are net now concerned with whethe 
er not evidence may dizolose faete whieh would call for the exereise 
of injunctional reiief, Upon the reeord before us we cantiet agree 
with the chancellor that the prelieinary injunction vas necessary, 
an4 the order will therefore be reversed. 

REVERSED, 


O'Connor, 7. J., and Hatehett, J., concur, 
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CHICAGO & MILWAUKER SYHAMOHIP 6O., 
Defendant. 





PRANK VISSTH¥VAIT, Intervening Petitioner, 
Appeliant, APPEAL FROM CLIACUIT 


vs. COURT GF COOK COUNTY, 
CAICAGO TITLE AND TRUST COMPARY, 


Reeeiver fer “hicage an4 ULlwaukee 


Steamship Company, 
Appellea, 


MR, JUSTIGH RATCHETY DELIVEARD THE OPINION OF THR COURT. 


One Goldman was appointed receiver of the Chieage and 
Milwaukee Steamehip Company, an lilinois corperation, on January 
6, 1923. He was succeeded by the Chicage Title and Trust Company 
on Kay 14, 1923. The appointment of Goldman was made upen the 
petition of certain orediters of the cerporation. 

The company had pocseesion of the steamer "Korlend* 
upon an agreement with Finsthwait for purchase. This steaner sank 
while making a trip from Chicago to Bilwaukee on November 13, 1922, 
Ne salvage vas recovere4. 

One Pixley, whe held certain insurance policies on the. 
Serlund as security for premiums which he advaneed, collected 
$21,698.98 thereon. Upon an order obtained from the Cireult court, 
without notice to other parties interested, Pixley turned over te 
Goldman as receiver $11,939.57 of the proceeds of these insurance 
policies, and held a baiance ef $3323.45. 

On Deceuber 15, 1923, the receiver (being authorized) 
accented from Pixley $283.45, together witha receipted bill for 


$425 from one CG. B, Kramer and the assignnent of uncollected 
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polictes in full settlement and discharge of the obligations ef 
Pixley in connection with these policies. 

Finethwait obtained leave to intervene and filed a 
petition and safterwaris an smended petition setting up these pay} 
mente made to the receiver and other facts under whieh he elaimed 
te be the owner, and prayed to have a riret lien to the extent ef 
$12,000 with interest thereen at six per cont per annum from August 
24, 1922, om all the insurance moneys collected and to be collected. 
He prayed that his right, titie end interest might be declared sa- 
perior to that of the right, titie and interest of a11 othere and 
that the receiver and Pixley might be severally required te pay 
that amount to him, | 

Pixley md the receiver were made defendants, but 
petitioner afterwards diamissed as to Pixley. The receiver and 
eertain oreditere answered, denying the right of petitioner te 
receive the money. The matter wae heard by the chancellor tho 
after a considerstion of the evidencemtcred a decree finding 
that petitioner aid not have any prior right, lien or preference 
in and to the preoeeda of the ingurance policies or the insurance 
er to the funds in the hende of the receiver. The claim wag, howe 
ever, allowed as 4m unsecured obligstion without any preference or 
priority, and from that decree Finsthwait has perfected this aopeal. 

The facts are practioally undisputed. and are as fele 
lows: 

Om Auguet 24, 1922, Finathwait was the owner of the 
"“Kerlend* and upon that date entered inte an sgreement with the 
steanshie company whereby be agreed to sell and the steamship 
company to buy the steamer for $22,500, paying $2500 upon signing, 
an4 agreeing to pay 82500 on September 30, $2560 on Gotober 30, 
$2590 on Neverber 30 thereafter, an4 the balance at the rate of 
$500 = month beginning December 30, 1928, 211 deferred paymente 
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to be mase in notes bearing interest at oix per cont per annum 
and te be secured by a mortgage on the steamer, Finathwait alse 
guaranteed the steaner te operate between Chicago and Jilwaukee 
for one year from the expiration of the certificate in Decenber, 
1922. Thies agreement, however, did mot include making repairs or 
renewals due to damage eaused after the delivery ef the steamer to 
the purchaser, either while the steamer was in operation or lying 
idle. This agreement further previded: 

"That the purchaser shell insure said steamer in the sum 
of Twenty thousand dollars ($20,006) and pay the premiums 
therefor; esid insurance te be in faver of Frank Finsthwait, 
or a8 interests may appear.” 

Theresfter the ateanship cempany teok posesasion of 
the steamer and insured it fer $55,590 but made itaelf the sole 
beneficiary and 414 net eauree any insurance to be written for 
Finsthwait or in hie interest. Om Decewber §, 1922, the stranship 
company aesigned all) ite ineuranee pelicies to #, B, Pixley of 
Chicage ae security fer premiumcadvances made and peid on the 
policies of insurance, 

A letter of the steamship company dated December 5, 
1922, ie signed by ieekine ss ite viceepresident and general 
manager, is addressed te Pixley, and states: 

“Ye beg to advise that the Ghigago and Ailwaukee Steamship 
Company acknowledges that the sum ef 912,800 is due en the pure 
chase price of the steamer ‘orlond' and we ask, after the 
amount advanced by you has been paid by the Ineurance Companies 
that you pay to Frank Pinsthesit, 149 Broadway, Hew York City, 
$12,800 due him on contract of purchase of August 24%h.* 

O8 December 11, 1922, Pixley wrete Finathwait at Rew 
York as follows: 

"Enclosed find agreement te be guided by the requeet cone 
tained in the Chicage & Milwaukee Steamahip Company's Letter 
of December Sth, ond further agresing net to accept settlement 
with the underwriters without first notifying you and giving 
you the oprertuenity to reimburse we for money advanced and exe 
penses I have incurred in eennestion with this lean.* 


On the same date Pixley wrote Tinathwait at Kew York: 
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"I acknowledge receipt of the Chicago 4 Milwaukee Steame 
ahip Company's le ter under date of December 5, 1922, directing 
payzent te you of the sum of $12,500 out ef the proceeds of the 

heerance on the S/S Norlond, the policies hoving been easigned 
to me by the Chicage & Wilweukee Steamship Company, and I here 

accept the terme of gaid Letter of the Chicage & Eilwaukee 
Steamship Company. 

I will agree not to aecent settlement with the under- 
writers without firet netifying you, and give you the epror- 
tunity to poy me the money advanced with expenses I have been 
put te in connection with thie lean, * 

On Decerber 21, 1925, the receiver reacived from 
Pixley the further sum of $2495, 46 which hed been collected en the 
insurance policies after payment theretefere aade, and thereupon 
Pixley assigned to the reweiver a1) policies of ineuranee which 
had not thereicfore been paid. Suit wae brought en these pollcicas 
by the receiver against the reepective insurance companies. The 
suit wae decided adversely to the receiver. ‘the Ingurance companites, 
horever, thereafter paid to the receiver the further sum of $528.56 
and at the time of the mtry of the dearee the receiver had in nis 
possesrion the sum of $5979.10, together with other policies of 
insurance on the earge carried by the eteanship Norlond which had 
not been collected, 

The deeree Finds that Finethralt is a orediter of the 
steamship company im the princtpnal sum ef 912,800, amd 1t appears 
from the evidence, witheut sentradiction, this sum is due to Fineth- 
Wait for the unpaid purchase price of the etcaner Heriond under the 
contract of August 24, 1922, 

there is uneontradicted evidence tending to shew that 
there was an sgreanent between VFinethwalt and the steasnehip company 
that the bill of sale for the boriend wae net te be delivered until 
$10,000 had been paid, and as ao matter of faetme bill ef sale or 
mortgesce was ever executed, At the time the steauship sompany took 


possession of the Nerliond it was insured. Acskins, representing 


the steamehip compeny, stated that he could get insurance at a 
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leans rate; th sarefore the ineuranee then on the ahip war cancelled 
and a temporary binder taken out during ite transit from New York te 
Chicago. Thie binder was made out in favor of Finsthwalt. When 
the binder expired the insurance company took out now lneuranee te 
the amount of $55,000 payable to Lliself alone, ond in violation of 
the agreement Finsthwait's interest wae not mentioned im the policy. 

The evidence further tends te show that the forlond 
berore 1t was sold to the steamehip company had been registered 
for foreign trade in the office of the eolleetor of custome in Kew 
York and in the mane of Finethwait as owner, and after the sale on 
Septenver 5S, 1928, it wan enrolled fer domestic trade in Kew York 
in the name of Finethwait as owner, On Getcher 9 the ship wae ene 
Yolled in the office of the celleoter of custeme in Detroit in the 
name of Tinethwrait ae omer, 

it ia the centention of Finsthwalt that the agreement 
between the stcamehip company and Rimeelf conetituted » conditional 
gale of the ship and that the enreliment of the same in the name ef 
Finethwait in the offlee of the eoliecater of quatome was notice te 
the oreditore of the steamship company of the riyhte of Pinsthwait; 
that he had an insurable interest in the ship. These proeori tions 
aré supported by many authorities cited. Chickering v, Bagtrese, 
130 Ill. 206; U. 8. Ship Kertgage Aet, of 1926, sec. GC. (a), Ped, 
Stats. Ann. (tnd ed.) 1926 Supyp.; Featon 


17455, 1 Meson 306; Sherer-Giliett Go, v. dong, ShS8 Ili. 432, and 26 
Corn. Jur, 26, are only a few of the authorities cited to these 


man, Fed. Cage ke, 





points, 

Minethwait also contends that the agreement te insure 
the steamship for hia benefit gave hin a prier right te the ore- 
ceeds df any insurance nolicice taken out by the eompany om the ship 
for its own benefit, ant that he has a prier right in the insurance 


precesds superior te that of the eteanahip company or the righte ef 
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any pergon claiming through or under the company. Grange Ki}1 Os. 
Ms Heeler Anmurang® Coe, 114 112. 306; Wheeler vy. Insurange Go,, 
101 U. GS, 4359, and many other cases cited also seem to eustain 
this contention, 

Finathwait further contends that the breach of the 
agreement te inaure for the steamship company gives him « right 
in the ineurance proceeds superior to that of general, judgment 
and attaching ereditore and a orierity ever the rights of the 
Feeeiver of the steamahip eoupany, In re Zitron, 963 Fed. %; 
Wilder v, Yatia, 156 Food, 426; Homeen vy. Blake, 195 Fed. 34%; 


lite S00, 197 Pao, 913, and Soith & 








and sustain the contention, The brief a4 argument of the defend 
ant 49 net atteapt te disouse or dieatinguieh these casas, 
Vinethwait further contend» that the writing delivered 

to Pixley by the steamship company operated as an equitable asaigne 

ment of the inaurenee polleles in faver of Finethwait, citing 2 

BR. ©. ls G14; Yhelos v. Borthup, 56 111. 186, ond many other cares. 
| Finathwait ales argues that « partial sasigunent of 

the funds ia good in equity, citing outhorities which se hold, and 


contends that an order againat uneoliected funds is a good aselgn- 





ment in equity on the authority of Ph 
Selenour v. Bass, 143 Til. App, 530; 22 Am. & Eng, Ann. Snees, 677; 
Pemersy's Ba. Jur., see. 1280, These sathoritice so hold, 

He further eontends that the rights of ac aseignee in 
an equitable asaignment are superior te these of general, subsequent 
Or attachment creditors, aid tule proposition is sustained by 
Warren v. Firet Sat') Jeank, 149 Iil., 9, and other Iliineie autheri- 
ties, Se attmpt is sade by the reesiver to distingaien ony or 


theese cases, nor ie it centended that the sane do not gsuetain the 


propositions te which they are cited, 
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The receiver argues, however, on the autherity of 
Christmas +, Rugee)), 14 Yall. 69, Comm’: 
272 Tli, $63, In ye Ballentine, 186 Fed. 91, and Revel) & Co, vy, 
Morgan & Co., 214 111, Apo. 526, that Finethwait oan not fellew and 
Fecover the orececde of the inmurance polieles, 


in Christuss vy. Rusaeli, supra, Christmae held three 


motes of Lyons, payable to himself, whieh he assigned ond delivered 





to his son, who compromised with Lyons, delivering the notes up te 
the maker who executed in faver of the son, H. Hi, Christuas, two 
other notes instead of those which he had received from the father. 
These notes were secured by a mortgage upon real estate, HH. 4, 
Christaas hypothecated one of the notes to aecure a debt. Suite 
were brought upon these notes, the one in the name of H, MH, Christe 
mas for his own use and the other for the uee of the party te whom 
the note was hypotheeated, A bill wae aleo filed to foreclose the 
mortgage. iI. 1, Chriatmas made an agreement with Mary Chrintmas, 
whereby she assumed the payment of the debt due “pen the hypo thecated 
mote, and he traneferred auch nete te her. The note was pald out 
of the property of Dary Chrictmas and delivered up, after which the 
foreclosure bill was amended by subetituting her ae a party. Judg~ 
ment was taken upen the ether note, The couwplainants then filed 
their bill, alleging the recovery of a Judgment against Rickard _ 
Christmas by Kusseli; that this judgment was taken to the Supreme 
court of the United States by a writ of error; that one Yerger and 
ene Anderson became sureties on the error bond, apd the judgment 
being affirmed became Liable om their bond, The bill saverred the 
sureties executed the bond upon « promise of indemnity by their 
Principal and that Ke had sibsequaitiy given them « lien fer that 
purpose upon one of the original notes which (it was averred) at- 
tached to the notes taken in substitution for them; that Richard 


Christmas wae insolvent, od complainants asked to be subrogated 
















san gh ey ik bot Ht, , 
bam wotte? toe and tlawsteat® tox? one 0k eet os, an 
ap kak leg iin pS? 10 aha egate oat 1 
ai Puy a 


owas bind nansnstd 4@ : 
bererhiph bre deat ong wid odsw roe ” ayrh, 009 nee acid 
od qu aetes qa¢ nnimerited amoysd utiw bee kmw wa90 wet, or ipl ha 
ome peer oR «tt com wld ‘to nove ‘ph bs bs 
ited os? aott hoviegsx bask ou a hte enat 2, : 0 ba BOS AE er 
_ gl eB etndan Jeet aagy sgayetom * w few , “oor Pin 
“abn ebfeb 2 etu98e OF wd on Ont 20, 0p ROTOR T? Of 
dated) dh AX0 wean 0) nh ban, ont, cote paaah. mem none 
matty of yoaeq eat IO ony oat aot socitw omth, is shee 
tt saniguss! ¢¢ b9f2% ovle sem (hid A -bnteoadiowpl saw 
sleetelrd® yne <2 be tonscesge, me ahem, emmtate oF 6K 
dessescsoqynt 4 agyy gah sind nt To damueon ast, hemmas, ode, xe 
fue bing gow ston oft) =. ted of ton Awite heare te nats, at bas 9 ‘el ve 
omy. data sms yaw boreviign fina mevige tet, eee | te. atteors | 
sarel .gitig w aa rel gol dughindam ya dehagala nae i " = 
» ROADS fats ePomniadgans ash edo Rony od? mOGM AO pan Was aa 
Diao Le tents toaeeiut a 9 yRevooes ote yak yr hoe ithe ® : 
- ging aya od? of mae? eaw daamphet adse sadd siamese ram : . 
bas tegiel exo iadt proce Ye J bx a ed wogast oeakat ould 2 fe temo 
stemghwl ef bin ,hgwl seams. 98 ag aslreaga, ouaned ieintiel r 

















‘i 


ry a9 


fads Yolk aoth « omds swore ehim tna, fs nk pat, dae Joquogiea ‘ 
ote (NOTUOMH Mew $2) dotde weton Liaktnn xt Ya oe Mog eqaqee 
raceth dat pmods yo aolautLiaden at anket andem galt of ealoet 


be dorqowdon ot of batexe of cendudemes rnidpelieiail meceuaamuall 








a=" i Pe recap, 


to the rights of the sureties and that they might enforee the ale 
deged lien in satisfaction of the Judgment. 

The evidence relied on to suppert the lien concisted 
of Letters from Kichard Christmas to Yerger, written befere Aichard 
transferred te li, i, Christuae the notes originally gives to Kiehard 
by Lyons. Im one of theese letters he said: 

"I feel great uneasiness about your liabilityson the bond in 
sult of fuseell against me. I have ewer hold the Lyone note as 
eacred for the payment ef thie debt, ond have it now in Rew 
York, endeavoring to sell it, with the mertaage, to pay this 
devt; I expect to hear from it daily. If not sold t will wand it 
to you as soon ae ft return,” 

Again he wrete: 

“I cowl’ not sefely eend you the Lyons note by mall ae it 
ie payable to me or bearer--henes if Lost might put me te much 
trouble,” 

Again he wrete: 

"You may rest assured 1 will proteet you with the Lyons note. * 

Later he wrote telling ef the transfer of the netes te 
MH. H, Garistmas and saying: “In thie i hope i bave not lost sight 
of my purpose to protect you. * 

the court said thet these letters contained no words 

a 
of transfer nor anything whien could be se construed; thaj/the 
moat the same were only evidence of a promise te pay the judgment, 
if affirsed, out ef the preceeds of one of the notes and to send the 
note, if net sold, to Yerger. ‘he court said: 

"An agreement to pay out of « particular fund, hewever clear 
in ite terme, is not an equiteble assignment; a coveant in the 
moet solesm form has no greater effect. * * * The asaigner must 
not retain any control over the fund «= authority te ealleet 
er any nower of revocation, If he 4o, it is fatel to the clain of 
the assignees, the trancfer muet be of such a character that the 
fund-holfer can eafely pay, sod is compeliable te de so, though 
forbitden by the aseignor,* 

Commercial tint'l Bonk v. Kirkwood, supra, and Hevela & 
So. v. Morgan & Co., 214 211, App. 526, were sults et law involving 
the right of a third party te sue upon a promive made in the eoutract 


of Gthers for the benefit of such third party, amd the question of 
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equitable asaigrusent was not involved, In re Toliomting, 186 Fed. 
91, reversed 179 Fei. 548. That was a caee where an azsignee of 
a@ legacy (the ascignment having been made az security for the 
payment of the aselgner's uetes Ter $8,000) in order te get cer- 
tain ereditors te release thelr attachment, agreed, with the ape 
proval of the «eselgner, te pay the elaimes of these creditors, 
"from the money coming into our hende on aesount of* the assignor, 
who thereafter became bankrupt, [4 was said that the aasignment 
to the aselaor wan enly e mortgage; that the assignee had no 
right at any time to receive mere than eneugh to satiefy ite own 
debt, and thie was all in feet thet it ever reesived. Therefore, 
there being nothing to which the promise might apply, 1% did not 
operate as on @quitable assignment, | 

Ag the attorney for petitioner pointe eut, these sases 
are all distinguished by the fset that, althougs the assisiment wae 
valid, the fund upon which the assignment wae suppored te operate 
never game inte effect or materialised; while in this case Pixley 
Peceived the fund end the aselgnment thorefere 414 operate. 

In 3 Pomeroy's &q. Jur. (3rd ed.) sec. 1280, p. 2560, 
it in madd: ; 

"In order that the. doctrine may apply, wid that there may 
be an equiteble assignment creating an equitable property, there 
must be a macifie fund, sum of money, of debt, setually exist-~ 
Gourd, Mia tah RgePDUIA Tivestion for parson’, os. s¥éen, 
must be, in effect, an nesignment ef that fund or of some definite 

portion of it." 

_ We shall not unfiertake any further review of the au- 
theorities, since the pe’itioner sas sited a wealth of authority 
from this and other states, which the receiver dove net attempt to 
aletinguish. 

We think the evidence shows an equitable aasignment 


ef this fund to the amount ef $12,800 in fever of Vinsthwait, the 


equities are with sim, the receiver took the property subject to 
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that assignment ond hes no paramount equity. Hepublie Life Ine. 


Sos vs Swigert, 135 tli. 150; 
Yor the reasons indicated the deeree ia reveraed and 





the cause remanded with directions to enter a decrees in favor of 
the intervening petitioner and in eoenformity with the views ex. 
preseed in this epinion. ! 

BBVERSSD AND REBZANDED WITH DIAMOTIONS, 


O'Connor, 7. J., ond Kedurely, J., coneur, 
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 APPGAL WHO crRcUIY coURT 
OF COOK COUNTY. 
Appellee, 


MR, JUSTICE MATCHETT DELIVERED THE OPIBION OF THE COURT, 


Thies was an action in seeumpeit upon a written guaranty. 
There wae a trial by the court without a jury. Findings ef raet 
and propositions of law were submitted by plaintiff, ail of which 
were refused, The court found fer defendant and entered judgment 
against plaintiff on the finding. 

The plaintiff is a Hichigan corporation, a manufage 
turer eof trucks in Detroit, The defe demt was the president of the 
Vaderal Motor Truck Company eof Illineia, s corporation which was 
in the business of distribating trucks in Chicago. The Kichigan 
eorvoration and the [liineie corporation mitered into a written 
contract on January 3, 1929, which provided for the sale by the 
Michigan correration of plaintiff's trucks to the Illineisa cor- 
poration. This agreement exoired by ite terme on December 31, 192%. 
On February 14, 1923, the twe corporations entered into snetner 
gales agreement, the teres of whieh were identical with these of 
the first contract. 

On Hovenber 1, 1922, the defendant executed amd de- 
livered to the plaintiff a writtem guaranty in fever of the plaine 
tiff, in and by which he gave hie “absolute, unlimited" guaranty 
until notice should be given as provided. It ciaranteede~ | 

"The payment up toe $20,000 of any money or moneys due or 
to become due by the Federal kotor Truck Company of illinois 


for the purchase of trucks and the full performance of ali con- 
tracts, promises, agreesents, understandings and oblig«tions 
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now exinting or to exint in the future between the federal Kotor 
Truck Company of Detroit, a Hichigen gerneration, and the Vede 
eral Motor Truck Company, an Tliineie corporation, pertaining 
to the purchase and sale of trucks, und the return of all trucks 
mow in the poserssion of or which may in the future be in the 
Recsk Genpeny, cn Iihinets corporation, selenging to the facarah 
Motor Truek Company, @ Michigan corporation, * 

the affidavit of claim which wae attachad to plain 
tiff's declaration alleged the sale by the plaintiff to the Illi. 
nois corporation ef Truck Bo, 237319 for $1184.80, delivered to 
defendant February 28; of Treks nos, 29232, 20233, 29234 and 
29238, delivered to the Iliinoia ccrseration July 23, 1925, at the 
price of $3369.13 cach, amounting to 913,476.52; of Truck Bo. 
26241, sel’ te defendant Sovesber 3, 1922, at the price of $1584.68, 
making # total oom of 016,249.70. ‘the affidavit ahowed oredite 
paid on this ageount amounting te the total sum of $13,725.72, 
leaving a balance claimed to be due of 32823.93, 

The defendant filed a ples of nonmeageumpsit and an 
amended affidavit of merite, by which it admitted the purchase 
price of the trucks, except ae to Fe, B79, in whieh there was o 
4ifference of only 35. As to thie the undisputed evidenes shows 
that plaintiff's affidavit eas correet. Defendant, however, averred 
that it was entitled to eredite of am amount larger tian the total 
claim of plaintirr. The affidavit aslieged that as te the four trucks 
Boe, 290238, 20233, 2234 and 29235, the purchaser gave notes for 
same sequred by a chattel sortgege to secure the balanee of the 
purohase price; that the notes were discounted by Farmer and Ochs, 
Ineervorated, at the direction of the plaintiff, and the entire net 
proceeds of the discount, snounting te $11,901.66, were oaid to 
the plaintiff by Farmer and Gehe; that in addition to mech payment, 
the Tllineis eorveration caused te be delivered to the plaintiff as 


a further eredit esrtain certificates of deposit whieh had been 


ineued ae part of the preoeeeds of the discount amounting to $3,170, 
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and thet this amount was aleo in due course reesived by pleintifr 
and scvepted on the purchase price; further, that om the resale of 
truck Bo. 26241, plaintiff received and accepted a certificate ef 
deposit in the amount of $680, for whieh only $340 had been eredited. 
The affidavit alleged that the [liineis vorporation paid in excess 
of the inveice price for ali the trucks and was net indebted, and 
that defendant hed no notice ef the alleged defauite. 

After the evidence had been taken, defendant by leave 
again anende? the affidavit of merits, sdwitting the exeeution of 
the contract of guaranty sot @ale and delivery of the motor traeks, 
pat alleging as te the four trucks nuabers 29232, 20233, 23334 and 
29235 that the sauwe were aot sold to nor purchased by the Illineis 
corporation but were gonsigned to it. it averred that the sorpora- 
tion was a factor for the plaintiff og to these ond not @ purchaser, 
and it alleged that 1t had been contemglated that the Illineis core 
poration would equip the trucks at ite om expense and sell them 
for the aeccunt of plaintiff; that the purchaser should give his 
notes and theee should be delivered by the Lilinois corporation te 
Varmer & Oche, in accordanes with an arrangement entered inte be« 
tween plaintiif and Parmer & Ochs, to the effect that thie eorpera- 
tion would 4ieecount the notes and remit the proceeds to plaintiff; 
that the Illineis cerveratien *e1¢ the trucks as equipped, transe- 
mitte4 the notes te Parmer & Oche, and the net preaseds were more 
than the asuunt of the conaigunent pviee of the trucks, and that 
the purchaser of the trucks paid hie notes in full. It ulleged that 
any money fue the plaintiff from the Illinola corseration on account 
of the purchase of the trucks had been paid end disenarged. As bee 
fore, 1% wae averred that upon « reeale of truck nunber 26241 the 
plaintiff received and accepted in addition to the eredit est forth 
in the affidavit of olaim, a receipt fer a certificate of denosit 


te the amount of $690; that plaintiff aceepted the receipt, together 
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vith ether payments, in full satisfaction, but waive the Iliingis 
corporation a eredit of only $340 therefor. 

There in practically no conflivt in the evidence on 
material matters, It is proved that the notes given by Barrett, 
the purchaser, for the purchase price of the four trucks numbers 
29232, 2255, L354 and W235 were by the Illinois cerperation dis- 
counted to Farwer 4 Ochs, and that these notes have been paid in 
full te that corporation by Barrett. it is alee undisputed that 
in connection with the ressle of truek number 26241, plaintiff ree 
ceived a certificate of deposit for 3680, for which it gave eredit 
only for the amount of $540 (as plaintiff, however, contends 
properly - « contention which we will later consider.) 

Aa to the four trueke, the defendant contends that the 
transaction in which the sase were delivered was not a sale, but a 
ballment. If we assume the traneaction wae a bailment and not a 
sale, this would not reliewe defendant of the obligation of hia 
guaranty with reapect thereto, since the guaranty ae reeited is 
broad ensugh, we hol4, to esover a eontract ef bailment, ae well as 
an agreement te #411 or a wale, 

The tranesetlon in reger4 to the delivery of these four 
trucke took place about July 25, 1923. 4, &. Welis, a sales maneger 
of the plaintiff, was then in Chiesgo. He had general eupervision 
for plaintiff of sales in Illiseis and was reapensible to the face 
tery for esles from the illinois disirict. Welis consulted with 
the eeleamen of the lllinois corporation from time to time and 
assisted by suggestions. Barrett wanted to buy the four trusks. 
Cook did not wish to invest money in the trucks, He says he told 
Wells he “would not be a party or interested in or responsible 
fer the Barrett trucks because 1 4id not know how they could be 
handled, that we were having trouble with Farmer & Gehe, that if 


he gould device a plon by which they could be haidied I wae perfectly 
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wiliimg to handle them and turm the entire preceeds over to the 
Vederal Truck Company of Detroit to help liquidate the ageount, 
but otherwine 1 was not interested, * 

Wells also talked with Kellugh, whe wae accustomed 
to issue instructions in the abeenece of Gook, Welle testiriea 
(his testimony is not denied by Bollughs) : 

“ir, Mellugh asked if it would be possible to work out a 
Plan by which the trucks would be delivered to the Illinois 
company with the understanding thet when turned ever to the 
Barrett company on? the netes properly made out, these notes 
Would be submitted to Farmer & Ochs and the entire proceed«a of 
the notes would be remitted direet te the Federal Noter Truck 
Company of Detroit and apelied against the seecunt of the 
Tilineis company. I eaid & believed that ouch a plan could be 
worked out and I woul’ immediately get in touch with the fac- 
tery. I discuened the plan with Mr. Gook. He approved the 
plan, I took it up with the factory, * 

mn July 23rd plaintiff eent to defendant mailing 
copies of invoices for each of these four trucks. These sopies 
are on printed ferme. In each copy the printed words “solid te* 
were stricken out, sid in Liew therect the werds “consigned to* 
written in. There aleo appear m each of these copies, after the 
printed word "“vla.* the worda “drive away," indicating that the 
trucks were not sent by rail but were driven from the factory, Om 
each copy there is this satatement: 


"This copy sent to you as notification of shipnent. Regue 
lar invoices will follow in the usual way, * 


The price of each truck, together with tires and 
wheels, is etated on this to be $3,271. The document further in- 
4ioates that the trucks were sent to the Tilineie corporation, 
care of %, E, Wells. : 

On Tuly 24, 1923, the plaintirf wrote the Illineis 
corporation, attention Mr. %, LL. Gook, saying: 

“We send you herewith meso invoices covering triveeavay 
by you of four trucks, los, 29232, 29253, 29254 and 20258, We 
wunderetasd that these trucke are fox immediate delivery te the 


Barrett Company as soon as they have been equipsed with hel sts 
and bedies, an¢d that the sale is te be financed through Farmer 


& Ochs. 
The tetal proceeds of the netes ars te be rewitted direetly 
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to us by the financing company and ore te be applizd om the ine 
veicing of the four trucks and any wurplus to be applied againat 
the past due items which we held against your acevunt. 

We attach hereto a copy of our letter to Parmer & Oohe in 
connection with these trucks, inetructing them as to our equity 
and we trust that you will eonfirm these inetructions in se- 
eordance with r understanding with kr. H, E, Wells, 

We trust that you find the entire matter toe have been 
handled in accordance with your understanding. * 

On Auguet @2nd the Dliineis corporation having taken 
the notes of Barrett in payment of the trucke, enclosed these 
motes to Farmer 4 Gohe, and stated: 

“You cap handle thie deal in your unual manner and mall 

yr remittance te Yederai “oter Truck Co, of Detroit, Michigan, 
accordance with Mr. NH. E, Alles letter of July fath.* 

A statement ahewe that the Dilinole corperstion received 
the notes of Barrett in the trausaetion for $3975, }3956, $3950 ana 
$3078 respectively. 

On August 22nd Parner & Gehs wrote the Illineis esor- 
poration wits reference to s truck seld te HL. J, febler of Peru, 
Thlinois, tor which, the letter said, notes to the amount of $2400 
had been taken. In reply tc the maturity notice, Tobler wrote in 
wubstanee that while he had purchased a truck he had paid cash and 
had a biL1 of eule from the Tilinala company, ‘hie letter ef, 
Farmer & Ochs aid: 


"We wired you on Auguat 29th, asking for an explanation, 
but up to the present time have raneived no response, * 


Tha Letter then goes on te estate that the writer wae 
holding a remittance ef $4625.12 covering two tracks sol4 to Barrett, 
the preeeeds of whieh the Iliimeie corporation had been directed to 
turn over to plaintiff, and that the writer would net rewit until 
thie Tebler transaction was cleared up. VFarsier A Gehe suggested that 
the lliinois company wire at once “a full explanstion,* 

On August 29, 1925, plaintiff wrote the Dlitneis eare 
poration, stating in substen¢ce that plaintiff had been informed by 


@ telephone call from Farner & Gohe that these remittances vere being 
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held up becouse of the Tobler matter, and further said: 

“ge widergtand Mr. welie talked this fobler sntter with 
_ you anG you proposed te take immecicte action to straighten 
Out farmer & Ochke om thie deal. It was our understanding you 
were going to offer them your personnal guarentee in regard to 
the Tobler notes, or otherwise take care of them. 

It ie the feeling here that it ia very unjust to @ te 
have our money tied up om thie Serrett deal, becsuse of the wey 
the Tobler matter is being handled, ond we certainly think you 
@hoala take ismediate setepe te eatiety Sarmer & Oche ec the t 
they eon ucke remittanees to ue.” 

fhe record ceeme to be dewoid of any evidence tending 
to show «n explenntion of this febler aatter, «nd eines the Harrett 
uote? were paie in full it would appeer that the balence cue on 
aceount of these true e head not Geen reseived sy the plaintit ¢ 
secause of the fobler matter. 7 | 

Tae defendant, however, contende {end the rulings ef the 
eourt on propositions of iaw in@iente the court held} that the 
trengsetion with reference te these four trucke waa only « bail- 
ment amd thet tarcugh the errengement meée, Parmer & Oehe becme 
the egent ef the plaintiff; that as agsinet the plaintiff, 


Feruer @ Gehe hed no right to held up the proceeds ef the Esrrett 


netes begcuze of the misuuderetanding «hieh had esrisen with reference 


te the fobler indigent. <e think the court erred in #e rulinm. 


thatever the neture of the tranenetion may heave been in the begianing, 


it mded in a transfer of the title te the trucke from the Illineies 
eorperation te Barrett, the Iilincis corporntion reeeiving » eon- 
sideration which sug not the pries named in th inveices whieh 
were gent. The istter shows that it wae the intention ef the 
perties to handle the trenenetion in the ueual wey, and in the ueuel 
wey Parmer & Oche 4id mot act se azent for pleintiff. fhe kl tter 
eof plsintiff ahews that eny eurplue arising out of the eale of 
these tracks wee to be credited by plaintiff to the genersl secount 
of the Illineie corpors tion. 

It followa that the Illincia eorperctien, «nd the de- 
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held up Becavee of the Tebler matter, and fugther anid: 
underetmd ix, Welle talked thie Tobler aatter with 
you and Yeu proposed te take immediate Motion te straighten 
out ParmecR 4 Ochs on thie deal, It wah our understanding you 
were going,to offer them your personal guarantee in regard te 
the Tobler Botes, or otherwise take @are of them, 

It ie the feeling here that (91s very unjust to us to 
have our men tied up on thie bagfett deal, beesause of the way 
the Tobler matter is boing handlie@, and we certainly think yeu 
shevld take in&ediate stepe to s@tiely Farswer 4 Ochs eo that 
they can make Femittancon te uty 

the regprd seene to Be devoid of any evidence tending 
te show an explanatiog ef this fovier matter, aid sinee the Barrett 
notes were paid in it woul 4 appear that the balance due on ace 
count of those trucks hm not been received by the pisintiff be- 
cause of the Sbler mati ® ; 

The defendang, hovever, eontenda (aid the rulings of 
the court on propositions of law indicates the eourt held) that 
the tranenetion with et eren # te these four trucks wae only a 
datlment and that thepugh the prrangemont made, Farner & Oche bee 
game the arent of whe plaints “ft that ae ageinet the plaintifYf, 
Farmer 4 Ochs hadjho right te h@jd up the proseeda of the Barrett 
notes beenune of the misunterstag’ing whieh had arisen with refer. 
ence to the febler ineident. We Pink the eourt erred in so ruling. 
Whatever the nature ef the transacRion may have been in the be- 
ginning, it’ ended in a tranefer of ‘the tithe to the tracke from the 
Riineies serporation te Barrett, the lilinoia corperation receiving 
® consideration which was met the prig named in the inveiees which 
were went. The letter shows that it “ the intention of the 
par ies te handle the transaction in ay usual way, and the usual 
¥ viwas for Farmer & Oghs to discount hi paper ond when it was ¢ol- 
Leeted, as agent of the Illineie sorperathon, to remit the same to 
plaintiff, ‘he letter of plaintiff shows that any surplus arising 
feut of the eale of these trucks was ta ba oRedited by plaintirf te 
the general secount ef the ILiineis eorparstidpn. 


It follows that the Dliineis corp@ration, and the de- 
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fendant as ite guarantor, are not entities te eredit. for the 
moneys paid by Barrett te Farmer 4 Oehe and retained by Farmer 
& Ochs on sccount of the Tobler transaction, 

The only other item of controversy in this aceount 
growe cut ef the sale on November 5, 1992, of truck He, 26241 at 
the net price, after deducting ‘Jown-payment, of 91,868.68. This 
truck was resold to Alfred Handschug. On February %, 1923, plaine 
tiff received on aceount of the balanee due, 91599,78, Om May 17, 
1923, plaintiff reeeived through the Pidelity & Casualty Cozpany 
of lew York the cheek of the DLilnoie corporation fer $785.90, to 
the order of plaintiff, the endorsenents thereon showing taat 
Plaintiff cashed it, At the same time, the Fidelity & Casualty 
Company forwarded to plaintiff eertifieate No. 13639, issued by the 
Seaboard Sational Bank of the City ef Rew York, for the amount of 
$690, on the reverse side of this certificate appears this en. 
dormement: | 

"For value reesived we hereby assign to the Federal Motor 
Truck Company, Detroit, Mich., al) our right, title ond interest 
in the Certificate of Deposit deseribed in the reesipt en the 
reverse side hereor," 

If thie eertifieate of Aeporit in ragarded se accepted 
wy the plaintiff for the fQl1 amount theresf, then the ecequnt as 
te truck ¥o. 26242 haa bean paid im full. Plaintiff contanis, 
hevever, that under the terme of ite contract 1% was obligated te 
ere4it the Illinois corperation with only ontehalf of thie amount, 
or $340, 

On Bay 25, 1023, plaintiff wrote Welie at Chicage, 
acknowledging the receipt of the cheek for $765.90 and the certifi-« 
cate of deposit for $68. It said: 

"“Thie is 20% ef the value of the actes, We are not permit- 
ted te accept a Certisvicate ef Deposit for more than 10% of the 
value of notes, in accordance with the Financing ?len under which 
we operate, If we had had time to get in touch with Farmer & 


Oehe before they handled thie deal, we would have suggested 
that they issue two Certificates and two receipts, in this case 
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-we could have accepted one at ite face value and Chicago would 
have carried the cther until meturity. * 


The Letter ales suggetted to Yelle that it would be 
necessary to secure an additional cheek from the Chicage company 
for $340, upon receipt of which plaintiff would eredit 9690 on ace 
count of the certificate, and, shen collection was made from Farmer 
& Gehe, pisintiff would reimburse the Chicago company. 

Plaintiff's pesition was aise explained by a letter te 
the Illineis corporation under date of June 11, 1923, in whieh it 
asserted that Farmer & Gehe had retained twenty per cent of the 
amount invelved covered by a certificate of deposit to the aneunt 
‘ef 8680. ‘The letter esata: 

“The writer exslained te you that we eould only eredit you 
with half this amount, which would be 10% or $340,600. Ye gauge 
gested that you let us have your cheek to cover for $540.00 se 
that upon receipt of same we could issue a eredit for the full 
amount, $690.00, When the eoliection then had been made from 
Parmer & Oghe and we had reeeived the $640.00 ee would reimburse 


you for the $3406,00 covered by the cheek we requested. 
* = & 2 @ 


Will you not kindly let we have the chesk for 9340.06 as 
agreed?* 


fhe contract between plaintirs ond the Gurety company 
aithough offered in evidence by plaintiff, was excluded by the 
eourt. The recerd therefore doos not shew what the agreement waa 
in this particular. However, the plsintiff retained the deposit 
certificate, and, eo far as the evidence in thia record discleses, 
atill retaine it. There is no evidence, bowever, that the scertifi- 
cate of deposit has been paid, amd the general rule is that in the 
absence of an express agreement that the same shali be accepted ae 
Paysient, the receiot of commercial pape® of a third party for an 
existing 4ett is prima facie only conditional payment and sonsti- 
tutes sactusl paysent omly when it has been in facet paid. Heartt vy. 
Rhodes, 66 Tli. 381; Bailey v, Pariridce, 154 111. 108; Smith vy. 
Bankers Sugineering Co., 196 Til. Apa. 125. it follows that the 


@efendant isa liable ts the amcumt of 9540 on this transaction. A 
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proper statement of the ageount upen which defendant is liable 
Would appear to be as follews: 
That the defendant ie charged on sceount of the sale 
of truck Bo, 27519, with $1164.50; ef trucks numbers 29259, 29233, 
29234 and 29238, with $3369.15 each, or a total of $13,476.52; of 
truck Ko, 296941, with $1593,68; that defendant is entitled to 
eredite on account of payments made on the Barrett trucks ef 
$11,145.33, 32,328.19 remaining due thereon; on truck Bo, 26241 
of $1,248.65, $446 remaining due; on acoount of truck Ne, 24244, 
$1,236.73; om aceount of truck No, 24263, $91.94, leaving » balance 
of $2,523.98 due from the ILiineis corporation te the plaintirfr 
corporation, for which the defendant is liable ae guarantor. The 
court erred in finding that nothing was due and in entering judg- 
ment of that finding. 
for the error indicated, the judgment ie reversed 
with a finding of facts and judgment here in faver of the plains 
tiff and against the defendant in the sum of $2,623.98. 
REVERSED YITM A FIRDING OF FACTS AED 
JODGRAET ARB Ih FAVOR OF THE PLAINTIFF 


ASD AGAINST THE DEFMEDANT IN THE Stu OF 
$2,523.98, 


O'Senrer, FP. 3., amd NeSurely, 7., econour. 
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32824 FIEDING OF FACTS, 


We find ae facts that the defendant, K. lL. Cook, on 
Rovember 1, 192%, ontered into a written contract of guaranty in 
and by whic he guaranteed to the plaintiff the payment of $20,060 
of any money or moneys duc or to become due by the Federal Motor 
Truck Company of Dllinole for the purchase ef trueks and the full 
performance of al] contracts, promises, agreements, understandings 
and obligations then existing or to exist in the future tetreen 
the Peferal Hoter Truck Company of Detroit, Michigan, « Bivhigan 
corporation, and the Federal Metor Truck Company, an Illineis 
corporation, pertaining te the purehase and sale of trucks and the 
return of oll trucke then in the possession of or which might in 
the future be in the possession of or unler the control of said 
Federal Meter Truek Company of Tliimeis belonging to the Federal 
Meter Truck Company of Viechisen; that the plaintiff aecepted said 
guaranty, and in relisnee thereunter sold and delivered to the 
said Yederal Kotor Truck Compony of Thilnoie sertain trucke; that 
there ic a belanee now due and oving to the plaintiff on account 
ef these sales of $2,593.98, which defendant ia obligated to pay 
to the said plaintiff by reseon of ite said guaranty, and that the 
Plaintiff is mtitied to Judgment aguinat the defendant and in 
favor ef plaintiff in this cause for aaid amount of $2,523.94. 
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Appellant. 


WR, JUSTICH MATCHRTT DELIVERED THS OPINION GY THR couRT. 


This appeal is by the defendant from a deoreo for 
complainant whieh found a linbility fer the amount of $3326.93, 

Gompiainent in hie bili alleged that he was employed 
by defendant for a period beginning Jumusry 1, 1925, and onding 
July 1 of the same year, it being agreed that complainant sheuld 
be paid as compensstion and salary the oun of twenty-five per cent 
or the net profite sade by defendant's businese during that period; 
that eonpiainant entered upom the employment end continued until 
Fetrunry 7, 1928, and wae at ell times ready, willing and able to 
performs hie duties, but that om that date he was wrongfully din- 
charged by the defendant; that he had no means of gaining secess 
to the beoke te detercine the amount due hin, 

The defendant saftmitted the making of the contract but 
averre’ that the date of the execution of the sane was Jonusry 32 
aliesed that complainant was = oonfidential employne and viclated 
the confidence resosed in tim and was discharged on account of 
aieloyalty. 

the cause was referred te & master whe reported in 
favor of comploinant, the matter being heard by the ehaneslior on 
exceptions to the report of the master, These exeentions were over- 
ruled and a decree entered as stated, 

The defendant insists that that the findings ef the 


@aster are manifestly ana clearly againet tue weight of the evi- 
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dence, and upen careful consideration we are pereuaded this con- 
tention must be sustained, We base our conclusions upon foote 
whieh are practically uncontradicted, 

in January 1, 1925, defendant wags engaged in thea 
wholesal > furniture business at 1332 Seuth Michigan avenue under 
the name of Jack Kiles and Company. Defendant was the orner of 
the tusiness, and for several yeare prier tiereto exployed con~ 
Plainmant on a profas sharing basis, woder which complainsnt ree 
ceived in full of hie compensation twenty-five per cent ef the net 
profite of the business. 

Complainant gays bis duties were “almost everything; " 
he kept the bteokes, he hired the bockkeeper, he traveled with de-« 
fendant to Grand Rapides at warket time, and in defendant's absence 
"teck charge of the tusinese.* He saya, "I was suppesed to be his 
partner.” 

Complainant further teetified that he had acdees to 
the beeks ané knew ail about the bueiness, profits, eta. Indead, 
his own evidence would have Justified a finding that eomplainant 
held « oonfidential relationehip te defendant in tre businese in 
which they were enyaged. Suen Pinding would not be tnoonel stent 
with the established fact aa found by the custer, that impertant 
matters of pelicy were usueliy deteruined by defendant ae owner. 
The master's report should have found that such « relationship 
existed between complainant and defendant. 

On January 10, 1925, defendant went to Florida and 
Was absent from Chicago until January 31 thereafter, leaving the 
bueinees in charge of compisinant,. 

The real ¢state and bailding at 1331 South dienigan 
averue were at that time under leaee fren the ovner to the Geld 
Furniture Company, whose lease would by ite terms expire on Bay 


1, 1928, Defendant ccoupied a pert ef the building under verbal 
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3 
arrangement made about KMareh 6, 1924, whic was later confirmed by 
@ lotter of the Gold Furniture Company to the defendant. 

About this time the Gold Furniture Company was ereet- 
ing a building of ites cen on Erie street, on the Sorth vide of 
Chicago, near the lecation of the building known of the Furniture 
Mart, 666 Leake Shore Drive. ‘he Gold Furniture Company placed on 
the building at 1531 Youth Michigan avenue a painted sign indicat- 
ine that 14 would move te its new building on Erie atreet May Ist. 
Complainant introduced evitence tending te shor that this nctice 
eentained a statement that the busimese of defendant would theree- 
after be moved to the same plse@; this was mot true, and the master 
after taking supplesental proofs found “the weight of evidener is 
that the rerieval netice sign on building at 1331 South Michigan 
averue 4id not contain the name of or my reference te the detund> 
ant. * 

Defenannt's stenographer testifies (and her evidence 
is not contradicted) that in the abeence of defendant in Flerida, 
the agent of the building 1531 Couth Michigan avenue came to the 
effice and sait he would like to eee defendant about renewing the 
lease, ond that she told him that defendant had said that if the 
agent came in with any information te mail it to him in Flierida, 
en4 further, that she gave the agent defendant's adiress, he says 
that when Wr, MeKee came in she told him that the agent had been 
there on¢@ arked for 4efendent's address, and thet Kekee saié if the 
agent oune back again he weuld talk to him, Thies conversation was 
in January, 1925, about the mijdle of the month, and about a week 
er ten daye after dafendant want te Florida. 

Om January 27, 1924, the complainant and one Brown 
entered into a written lease with tie ewmnera of the antire bulid- 


ing, of shich the scace oceupied by defendant wae a part, ter a 


peried of two years, beginning May 1, 1925, This lease wae made 
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for the purpese of conducting a wholesale furniture business on 
the demised prenises, and in May, 1925, complainant and Brown ene 
tered inte the furniture buginees which they carried on at that 
Place thereafter as copurtmere until a later date, when the buri- 
ness wae incorporated, 

frior to Jumaary 1, 1025, Brown had been the agent 
im Chicago of Prestonia Manufacturing Jempany and the Period 
Cabinet Manufacturing Company. Uven that date he was suacecded as 
their agent by J. H. Craig, aud abous the middle of January Brown 
and complainant underteckx to eweure ab agency tor those two som~ 
panies, “hieh compusies were, a3 o matter of Fuct, céstémers of 
the defendant. Ali this oecurred prier to January 31 and while 
the devendant wae absent in fierida. Defendant Biles returned te 
the office on Janunry 31 and en that date the contract dated Janu- 
ary 1, 1925, whereby defendant employed KeKee for & period begine 
ning January 1 snd ending July 1, 1925, was exeouted. 

It ig uncontradicted that KeKee secured the execution 
ef this contract without inferming Miles that he and Brown had 
already entered inte » partnership agreement te conduct a furni- 
ture business in the buiiding then oceupied by Biles, had procured 
in Hiles' shsence a lease of the premiser and had tried to take 
away two custeners from defendant. 

The master finds that Kelee intended at thie time te 
continue hie mployment with Biles during the peried «cf the cone 
tract “and te become agtive in business with Brown enly on expira- 
tion ef period of that contract, and Mekee's entering into lease 
of the building had no tendency to interfere in my way with the 
duties of nie employment by Biles, but im May, 1925, after Elles 
had terminated the contract amd diecharged Kekee, Kehee entered 
inte furniture business with Brown as above stated, There is ne 


proof that kokee in new business mitered inte competition with 
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Riles or toek from Biles any of hie customers or trade," 

The seerecy of HeKee in oomnection with the trangace 
tiene in whieh he wae engaged ie whelly inconaiatent with thie 
intention or these findings. HeKkee's duty as an omployee wae 
that of loyalty to the employer whe hed repoued confidence in him, 
Tt was not for idm to decide whether these things would or would 
R6t harm the business, Biles wae the ovrner, and the duty of Kee 
Kee was to make w full diselosure to him as to the actual oituae 
tion. As a matter of fact, om April 36, 1925, Niles removed his 
business, not to the new bullding owned by the Gold Furniture 
Company but to a building at 800 South Miehigan avenue, und shortly 
ther esfter, a2 the master finds, the building at 1531 South Miehi- 
gan avenue was taken over by KeKee and brown, who began to conduct 
a furniture Wuginees therein, and who on June 20, 1925, organized 
the eorvoration of Mekee and Company, whieh haa aines tte ergani- 
gation conducted ite furniture business at the game location. 

Se have no doubt that the reagonatle excectancy which 
Miles had of the renewal of hie lease wan in the nature of a prope 
erty or asvet, of which he wae deprived by the rallure of »eXee te 
make the disclosures his duties required him to make. Coneanerg 
So, vy. Yarker, *27 i111. Ape. $52. 

We are not unaware of the conflicting evidence in tite 
record upon the issues that are not eontroliing, It would be an 
arduous task te review this evidence, much of which (9n both sides) 
ies improbable, unreasonable ond (we are fully perevaded) untruthful. 
However, the burden of preef was upon the compleinant te shew thet 
he soted in geod faith and with the full knewletge and comeont of 
his principal. Fox v, Simons, 262 111. 316; | ¥ areh Ket. 
&., 277 Mi. 326, He hes not met that burden of proof, but on the 
eontrary, we think the uncontradigted evidence shore that the deq 


fendant wae justified in promptly discharging him upon learning 
















egaanetd off ote aeltontaio sis einies ses sda ea Bag tn 
eat vitlw fiieelnaowad qifade af weynenh eae ed Malese nt 
en ee ee “cegunt te Yomi’ 
veh ak ecmmrl tags hesage fo. ode THyOTaRD aatt ot ertegek tee “— 
Afyewete hiaew agate oand) ceitesr ohleet of aide? com & fie 
<o4 TH Yt on) Smo , zero «0 ed Gah somemhend enti 
Ondedke tates e642 oF as mid of eximeteehh cate se: 
Whe Beveuer so HK BOHOL OK Lirgk oe (set te atean wane a : 
grne torte btod adz vd Seare neal wow ott oo Dom. penn 
UUErsie Ka otNANH MaylioLN 400 sue $0 yan thot 9 otto we 
~hdo he Ueuet $A te grddited out eo eed eed oe YO 
sambano’ of Hoyos one yews bon onl ee ore sing ww a 
OSabaagte 88R {oe sti as oc hee, ciere » : 
dbmaigrs 482 eontamet Moke enacted paw enti ie ve 
Mohtcoos Bidie vet ta adeitens Gd laMWY WOR Rede mot fant 
Pobieyomatoocny ofthese os Fees MBN CR wrod OT yee 
aqetg @ Yo Sri om oe) ot cow MyMeL ude Lo Gwenn ome reece ME 
OF HeTow Ko suwiilet oii Yd teydeqeh Gawd ated Me yiemen 
a Odes of ali dovlopet aeaich Bie ewiveat eed: walt at oe 
RHE sak lk PBR ee ee 2 
Bie Bs eomadive gaisolliage ofi to ete sem ete eB odo Get vee 
PS ae: BH Divo 1 agmhdlor tice fom ete Saat esewnd wd moqu been 
TERS died a6) “mote Yo cove .eomebihie WOKe Andee ee Mae evo iE 
pri (Pobewemeg Yolo. oxy ov) bow Aine ew hg 
PONE NOS Suoain gna ons noay nee Torte to aabtind wir, teweM 
wow: SNe eyo frome Sit ol) ctw bee he a ere ae 
uM. FOES 50 TAS he emRt oe ana averh eck ap ab 
; a ‘te cabred Pash der Mer ae oR ee VERE Tee! . be 
ten , ae ae Selo wt dpe s tee I ad Vtet ioe 
nat Ce ee en. 


2 a enna ow Serer aaa 











the facts, mot from hic truated employee (from whom he shoulé have 
learned them) but rrom another. Our eonelusion in thin reapeet 
makee it unnecessary to consider other alleged errore assigued 
and argued. e will add, hovrever, on the authority ef Deherty y, 
Bohiover & Block, ®50 111. 128, that even had it been established 
that the discharge of complainant wae wrongful, the avidence 
wholly fails to sustain the findinge ae to the amount of damages, 
For aught that appears in this record, complainant's profite from 
the partnership which had the bomefit of his services after his 
Aisoharge, may have exceedad the amount that would have been 
due him if the contract with defendant had been earried cut, 

Yer the reneaona Indicated the jucgmernt Le reversed 
‘gad the oause remanded with dircetions to dianiow the bill, 


REVERSED AND KERANTED PITH DIRECTIONS, 


@'Comnor, >. J., and VeSurely, J., coneur. 
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PRANK CHEELER et al., 
Plaintiffs in frror. 


BR, JUSTICE RATGHETT DELIVERED THR OPIEION OF THE CoURT, 


Thie writ of error was ued out by the defendants in 
the trial court to reverse a jJudgnent in the sum of $5,500 entered 
upon the verdict of a jury. The action was in case and was brought 
by the plaintiff by her next friend against Frank Chmeler, Lacie 
Sevele, Arthur Blue and 711) Galvin, the first nawmcacof whom prore- 
eutes thie writ ef error. Chaeler Tiled a plea of the general in- 
sue. The other defendanta 414 met file any ples or pleas. On 
motion of plaintiff's attorney the sult was diewisesd as to Sevels 
and the fourth count ef plaintiff's decieration stricken, 

The recor’ shows that the eause wae called for trial 
Ss parte; that none of the defendants appeared either in gerecn or 
by attorney, and the record does net disclose any order of default 
against either Arthue Blue or W111 Galvin. A jury was called te 
try the isgues and s verdict rendered ageinet Chmeler, Blue and 
Galvin with damages asseeced at $3,500, upom which judgment sas 
entered. ; | 

The pisintiff hes mot appeared in thie eourt to dee 
fend the judgment and plaintiffs in errer rely upen « singie point, 
Remely, that as mo plese was filed by the defendante Biue and Galvin, 
er either of them, and as ne order of default was entered ageinat 
then, there was mo issue ts be tried by the jury an? the verdiet 


and fuctement were therefore erroneous, amd that, being erreneous 


ae ts one ef the defentantse, the jutgment being & unit, sennet 
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atend. In suppert of this contention the plaintiffe in error eite 
Seabtres vy. Green, 36 Iii. 276; Thomas v. BoGuimnegs, 94 Ili. App. 
248; Dickinson vy, Sinms, 188 f11. App, 18; West Chicage 5t.R.1.Ge. 
x. Morrison, Adame & Alio Co., 160 DLi. 268, and Leydig vy. Patten, 


158 Til. App. 9. 
The authorities sited sustain the centention ef 


plaintiffs in error, and ne authority being eited to the contrary, 
fer the error indicated the Judgment is reversed ani the cause 


remanded. 
REVERESD AND RESARDED. 


O'Connor, *. J., and MeSurely, J., concur, 
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Appellee, ) ARPRAL FROM SUPERIOR couRT, 
Ve GOOK COUNTY. 
CITY OF CHICAGO, 
Appeliant. 


MR. PRESIDING JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT, 


In an action for damages for personal injuries te plain- 
tiff, occasioned by a large and deep hole in the pavement of Central 
avenue, just north of Potomac avenue, Chicsgo, there was a trial 
before a jury in July, 1927, resulting im a verdict finding the 
City of Chicago guilty and asseneing plaintiff's damages at €7,500. 
This appeal followed. 

On the trial the City did not introduce any evidence in 
ite behalf. Plaintiff and seven witnesves called by him testified, 
and sll were cross-examined by the attorney representing the Jity. 

The following facts in substance are discloaed by plain- 
tift's evidence: Plaintiff, about 63 yeara of age, was employed 
as & measenger by the Service State bank, located om the corner of 
North and Central avenues, Chieage. About 10:50 o'clock om the morning 
of March 12, 1926, he wae a paw enger in a Yellow taxicab end had 
beside him om the rear scat, inside the cab, a satchel containing a 
considerable «mount of paper money. He alee had on the floor of the 
cab about 15 bags of silver money. 6t the request of his employer 
he Was conveying all of the money to another bank loented in the loop 


district of Chicago. the eab, driven by the chauffeur, Harwiek, 
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wae moving south on the west side ef Central avenue, and sppronching 
‘Potomac avenue, an east and weet otreet, at a speed of about 15 miles 
an hour. It was and had been anewing. Juet north of Potomac avenue 
on the weet side of Central avenue, there wae a large hole in the 
pavement (not known to be there by either the chauffeur or plaintiff), 
about seven feet long and extending from newr the weet curb towards 


the center of the atreet, about five feet wide and «bout one foot deep. 
The hole war partislly or whelly filled with light snow and was not 


observable to the chauffeur. ‘“udéenly one or more of the wheels of the 
cab went inte the hole and plaintiff's head, upon the rebound, etruck 
the reof of the cab with such foree as to render him unconscious for 
several minutes. Upon his regaining consciousness he directed the 
chauffeur to content en the jourmey and 211 the money finally was 
Gelivered «t said down town bank. YTherunfter pleintif? was tsken to 
a hospital and the evidemee diveloeed that se a reault of the accident 
he was seriously and permanently injured. The evidence further dig~ 
Closed that the City sither knew or had constructive notice of the 
existence of the dengerous hole. ‘everul of plaintiff's witnesses 
testified to the effeet that it had been there for five or six months 
without onything having been dome by the City to repair the hole er 
remove the sunifest danger to vehicles and persons traveling therein. 
The main grounds fer a reversal of the judgment, as urged 
by counsel for the City, are (1) that plaintifs woe guilty of guch 
sontributery negligence sa bare any recevery i him; (2) thet the City 
was not shown to have been guilty of any negligence proximately causing 
Plaintiff's injuries; and (5) that the damages awarded by the jury are 
exessuive. No useful pur pose will be served in discussing these 


several contentions. ‘Suffice it to sey that we have carefully con- 
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sidered 11 of them and are ef the opinion thet they sre lecking in 
substantial merit. 

| Complaint ie mace of the giving of two inetruetione offered 
by plaintiff, and of the refusal to give one inatruction offered by 
the City. We do not think that any error was committed by the court 
in any of these particulars. The jury were fully and fairly inetructeds 
Nor do we think thet the court commitied amy reversible error in allow- 
ing plaintiff's expert witness,» ir. Greensphan, to answer certain 
hypothetical questions asked of him, es contended by counsel. 

Finding ne revereible error in the record the judgment of 
the Superior court iw affirmed. 
APP IRMED. 


Geanlan and Sernes, JJ., concure 
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Appellant. 





MR. PRESIDING JUSTICES GRIDLEY DELIVERED THE OPINIGH OF THE COURT. 


This is an appesl from a judgment for $2,465 entered 
against defendant in the “unieipal court of Chicage on October 4, 
1927, in a first cless action in contract tried without a jury. 

In hie statement of claim plaintiff alleged that on or 
about June 5, 1925, he made a verbal agreement with defendant, a 
real estate broker in Chicago, to the effect that, if plaintiff 
would place the Stratford Hotel (owned by A» &. Hayes and lecated 
at 4131 Sheridan Road, Chicageo,) for sale with him, he (defendant), 
if guecessful in s¢lling the hotel, would pay plaintiff one-half 
of the commissions received from the sais j that plaintiff assisted 
in the esle of the hotel, which wae consummated on or about July 11, 
1925, to Bevard, List & Powers; that defendant received $5,000 as 
commiseions, and paid plaintiff 055 on account of his half thereof; 
and that there is due te plaintiff from defendant the net sum of 
$2465. 

In defenient's affidavit of merita, aworn to by one of 
his attorneys, he denied that either on June 8, 1925, or at any 
other time, he made any such verbal agreement an plaintiff alleges; 
denied that he ot amy time discussed with pleintiff the paying to 
Plaintiff of any portion of amy commission earned or to be ¢ arned 
from the sale of the hotel; denied thet plaintiff placed the Botel 
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with him for sale or that plaintiff assisted in any way in the sale; 
alleged that defendant alone consummated the sale; admitted that he 
had received €5,000 as commissions therefor from said HNayea; denied 
that he ever had paid to plaintiff anything on account of commissions, 
but alleged that on two oecasions early in July, 1925, he loaned 
money, ageregeting $55, to plaintiff, which the latter has not repaid; 
and further alleged thet “the sacle interest of plaintiff in the sale 
of the hotel from Hayes to Bevard, List & Powers wac the hope that he 
(plaintiff) might obtain a position ae manager thereof after such 
sale," and that plaintiff! did ebtain such position as manager by 
reason of defendent's efforte and assistance. 

Upon the trial plaintiff teetified in his own behalf 
and Hayes, the seller ef the hotel, waa called as «a witness by him. 
Plaintiff also intreodueed in evidence certein letters written to 
him in June and July, 1925, prior te the consummation of the sale 
of the hotel, by H. %. Powerg, who was one of the three purchasers 
and who then resided at ‘Madison, “iseceonsin. vefendant was the only 
witness testifying fer him. Se alao introduced certain letters 
written to him by said Powers curing June, 1925. 

The evidence discloses that plaintiff was in the business 
of acting oc manager for hotels; that in June, 1925, and fer several 
months prior theretc, he was out of hia usual employment and was 
living at the Stratford Hotel, Chicago; that he was acquainted with 
Hayes ond knew that Hayes wanted to s¢11 said hotels thet during the 
spring of 1925 he «end certain other parties had negotintione with 
Hayes locking to the purchase by them of the hotels; and that nothing 
Fesulted from there negotintions, but Hayes had given plaintiff 
authority te list the hotel and endeaver te find a purchaser there<- 


for. Defendant was and had been for many years a licensed real 
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estate broker in Chicago, making a specialty of buying and selling 
hotels for his clients. In June, 1925, Mesers. Bevard, List & 

Powere were the operstors of the ‘ark Hotel at Madison, Wisconsin, 

am were in the market for the purehnee of ether hotels cleewhere. 

MH. We Powers was their representative in the negotiations conducted 
as hereinafter wentioned. About June 1, 1925, plaintiff ealled on 
defendant, informed him that the Stratford Hotel wae for sale and 
solicited his sgeistance in finding a purchaser therefor. Defendant 
became interested and asked for figures and full details. These 

were furnished to him by plaintiff, he procuring them from Mayes. 
Agecording to plaintiff's testimony, defendant them said to pleintifY 
that if he eueceeded im consuucating a sale of the hotel he would 

pay plaintiff ome-half of the commiawione received. Defendant 
atrenuously demied that he wade amy euch verbal agreement with 
Plaintiff, or that he promised to pay to plaintify any portion of 

any commissions he micht receive. Only the two parties were present 
at thie interview. The evidence further discloses that negotiations 
were taken up by both plaimtiff and defendent with H. “. Pewers of 
Madison, “isconsin, and strenuous efforts made by both to get the 
firm of Bevard, List & Powers to buy the Hotel. During the progress 
of these negotistione fowers wrote several letters to plaintiff, 
individuelly, which plaintifi showed te defendant. Powers also 

wrote several letters to defendant. Aecording to defendant's testimony 
plaintiff's activity in the negotiations was caused solely by his hepe 
that if the Powers fim finally purchased the hotel he (pisintifr) 
would be cmployed by it as manager of the hotel. Finally, as the 
result of the negotiations of Goth plaintiff and ¢efendant the sale 

of the hotel “ac consummated on July 11, 1925. \ few days afterwards 
Hayes, by check, paid $5,000 as commissions te defendant. Hayes 
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teetified thet at thie time he inquired of defendant whether he 
should make two checks for the comsiszions, - ome to plaintiff 

for $2509 and the other to defendamt for the same amount; and that 
defendant replied: “Nake it all to mej * * I will fix it up with 
Mr. Burr.” Om the seme or the following day plaintiff sow defend. 
ant and asked for one-half of the cowmmicwions. Llefendant said he 
would give him @£00 for his share, but plaintiff replied thet ne 
wanted #2600, according to the agreement, lease the €35 which defendant 
had previously paid him. Defendant made no further payment te plain- 
tiff and thereafter the present action wae begun. 

Defencont's counsel contend that the judgacnt should be | 
reversed because plaintiff’ cic net show by a prepondersnes of the 
evicence that defendant agresd te pay plaintiff ome-half, or any 
other pertion, of the commiacions im exse the sale was consummated. 
The argument is thet plaintiff's textimony that such an agreement 
was made was flatly contradicted by that of defendant; that both 
witmessea were equally credible; and that the cireumatances surround- 
ing the transaction and sale do not tend te support plaintiff's 
testimony. ‘6 cannot egree with the contention or the argument, and 
are not disposed to disturb the finding or judgment. The court saw. 
and heard both plaintiff amd cefendant testify, observed their de- 
meanor, and was in the better position to determine which was telling 
the truth. Furthermore, seme of the circumstances shown by the evi- 
Genee tend to substantiate plaintiff's teatimony. “¢ cannet think 
that plaintiff's great activity in assisting in the megotiations 
which finally brought about the sele of the hotel, waa occasioned 
solely by the hope that, in cnse the firm with which Powers was 
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connectec finally bought the hotel, he (plaintiff) would obtain 


the position of manager thereof. 
The judgment ef the Municipal court should be att immed 


and it is so ordered. 
A, ¥ Sy feos es we 


Seanlan, J+, coneures 
Bornes, Js, discente, 
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yar AND oa_ypere IPAL COURT 


OF CHICAGO. 





GLOBE PAPER BOX CO., 
a corpor« tion, 
Appellant. 


MR. PRESIDING JUSTICH GRIDLEY DALIVORED THE OPINION OF THE COURT. 


In a first class action in contract, commenced November 
Se 1926, and trie without » jury in September, 1927, the court 
found the iscues in pleintiff's faver on his atatement of claim and 
against defendant on ite set-off, and aseessed plaimtiff's damages 
at $1450.56. Judgment was entered upom the finding against defend- 
ant gnd this appeal followed. 

In hie etatement of claim plaintiff allegec that defendant 
was indebted to him in the eum of $5,000 for salary earned while an 
employee of defendant during the year 1926. He admitted that he was 
indebted te defendant in the eum ef (1549.44, for moneys loaned to 
him, leaving a net balance due him of $1480.56, 

In defendant's affidavit of werdte it demied thet it owed 
Plaintiff any sum for salary or otherwine, and alleged that plaintiff 
in 1926 wae employed by defendant «t a salary of $106 a week which 
hed been paid to him. Defendant's amended claim of set-off wan to 
the effect that plaintiff? wos indebted to it im the total sum of 
$2,149.44, - made up of $1549.44, for moneys loomed to plaintiff as 
admitted in his statement of claim, and of $600, “wromgfully with- 
drawn" by plaintiff from defendant and paid to one Amma Susen, 
without defendant's knowledge er consent. 
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Defendant is an Jilimeis corporation engaged in the 
business of manufacturing and selling paper boxes. Ite principal 
office and factory sre located in Chicago. About the year 1918 
plaintiff purchesed an interest in the company and wae elected its 
president. Subsequently he acquired one-third of its enpital 
stock - the other two-thirds being owned (1/3rd each) by 4. I. 
Gidwitz and Michael Gidwitz. Plaintiff continued to act ae president 
and A. I. Gidwita acted as secretary and tressurer of the company. 
Plaintiff, A. I. Gidwits and Michael] Gidwita constituted the board 
ef directors. By a by-low ef the company it was provided that the 
officers should be clected “fer a term of one year" and should hold 
office until their successors were duly elected and qualified. By 
another by-law it was provided that “the directors ehall elect the 
officers of the corporation and fix their salaries, such election to 
be held at the directors’ meeting following eech annual stockholders’ 
meeting." At the regular meeting of the board of directers, held on 
January 7, 1924, following the annual meeting of the etockbolders, 
the three directors were present and plaintiff again was elected 
president ef the compeny and 4. I. Gidwits secretary and treasurer, 
and esch of these two officers was voted # salary of “$10,000 per 
annum for the year 1924. <4t the regular meeting of the directors 
held on January 5S, 1925, these two officers were re-elected and ench 
wes voted » salary of "$10,000 per annum for the yeer 1925." Before 
the time arrived for holding the annual meeting in Jenuary, 1926, 
the business relations exicting between plaintiff and the/iewsts 
had become strained. The anme three directors were elected at the 


ateckholders' meeting. “hen these directore met on Janunry 4, 1926, 
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plaintiff again wae elected president and Av I. Gidwits secretary 

and treneurer, but a controversy developed an to the amount of salary 
which should be paid to them respectively for the yesr 1926. Plain- 
tiff wanted an incrense in his ealary over the $10,000 per annum pre- 
viously paid, but insisted that A. I. Tidwitc's salary be decreasede 
Michael Tidwits desired that the salaries of both plaintiff and re I. 
Gidwitz be decreased. Wo agreement wus resnehed. BSefore the meeting 
adjourned, upon the suggestion of Michwel Gidwitz, it was agreed that 
pending a settlement of the controversy plaintiff amd A» I. Gidwits 
each should drew as a salary the sum of $100 a week. The record of 
this meeting, introduced in evidence, disecleses thet the mesting ad- 
journed "to be eslled by the president in the immediate future et a 
mutually convenient date.” The president (plaintiff) did not call 
such meeting, but he, together with his personal attorney, and 4. I. 
Gidwits and Michael Gidwits, met in Pebruary, 19°56, in the office of 
the attorney of the company, and the controversy over the salaries te 
be paid said officers was resumed, but no agreement was reached, 
Thereafter and until about ougust 1, 1926, when plaintiff resigned 

as president of the company, he continued to draw from the company's 
funds the sum of $100 a week, for about 30 weeks, aggregating $3000. 
The same weekly amount was drawn out by 4. I, Gidvits. Prior to 
Plaintiff's resignition the bourd of directors did not, by resolution 
or otherwise, fix pleintiff'e salary as president fer the yeor 1926 
at amy figure. The weekly withdrewals ef $100 were, nevever, eon~ 
sented to by both of the /oidwits « When plaintif’ resigned ae president 
he teok the position that, in addition to the $100 a week received, 
ageregating about $3,000, he wae entitled to be paid on secount of 
salary $3,000 more, for said portion of the year 1926. He contended 


in the trial court in substance, and here contends, that, inasmuch as 
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he was re-elected president of the company for the year 1926, and 
his salary for that year had not definitely been fixed by the board 
of directors, and his salary for the two preceding years had been 
$10,000 a year, he so to speak, “held over," and was entitled te a 
salary at that rate for the portion of the year 1926, ending Auguet 
le. 1926. 

Under the facts disclosed we are unable to agree with the 
contention, and we think thet the trial court erred in ellowing him 
$3,000, as a balance duc for salary, and in entering the Judgment 
appealed from. In %illis v. Ward, 157 [11. 509, 518, it is said: "The 
doctrine is well settled in this court, that the law will not imply 
a promise on the part of a private corporation to pay ite efficers 
for the performance of their usual duties. Im order that such 
officers my legally demand and recover for such services, or the 
corporation legally make allowance and payment therefor, it must appar 
that a by-law or resolution hac been adopted authorizing and fixing 
such allowance before the services were rendered." (See, also, 
Merrick v. Peru Coal Co», Gl id. 472, 4803; Resehill Cemetery Co. ve 
Dempster, 223 id. 567, 576.) In the present cose it appears that 
by defendant's by-laws it was provided that all officers (including 
the president) should be elected for the term of one year and that 
their salaries should be fixed esch year by the board of directors: 
that by resolution of the board of directors plaintiff's salary as 
president was fixed at $10,000 fer the year 1924, and at the some 
amount for the year 1925; thet a controversy srose in the board abmt 
January 1, 1926, as to what salery should be paid him for the year 
19263 that pending a settlement of thie controversy it was agreed that 
he should draw $100 a week on account of salary; that the controversy 
was mot settled and the board did mot =t enmy time definitely fix his 
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salary for said your 126; and that until his resignation as 
president about August 1, 1926, plaintiff received and nocepted 
said $100 a week on account of salary. And we are of the opinion 
that, because of defendant's claim of set-off, and plaintiff's 
admission in his statement of claim that he owed defendant for 
money loaned to him the sum of $1549.44, the court should have 
entered judgment against plaintiff and in favor of defendant for 
said sum of $1549.44, 

But, under the facts in evidence, we do not think that 
defendant is entitled to recover from plaintiff the edditional sum 
of $600 which plaintiff, ae defendant's president, about suguat 1, 
1926, caused to be paid to Anna Susonm out eof defendant's funds on 
account of salary which she claimed te be due her. Vor many years 
she had been a trusted employee of defendant. Hach year she had 
been paid a weekly salary and in addition at the end of each year, 
on account of salary, a lump sum, agreed to by all directors. 
Following the custom plaintiff, early in January, 1926, agreed with 
her thet she should be paid az salary, im addition te the usual 
weekly payments made to her, $1,000, for her services during said 
year. She left defendant's employ about the same time that plaintiff 
resigned na president, and the payment ef $600 made to her was the pro 
rata amount to which she wae entitled under enid agreement. We find 
nothing in the evidence tending to show that this sum wos “wrongfully 
withdrawn” from defendant's funds by plaintiff, ac charged im defend- 
ant's claim of set-off, or that plaintiff in mking suid payment or 
Anna Guson in receiving it, was guilty of any fraud. ‘Ye think it elear 
from the evidence, and from the proviuione of the by-lawe of defende 
ant as to the powers and duties of the president of the company that 
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plaintiff had authority ae prosident to make the agreement with her 
that he did, and to make the poyment to her in accordance therewith. 

Por the reasons indicated the jucgment of the Municipal 
court is reversed and judgment will be entered herefor $1549.44 
against plaintiff, Hans Schwenneke, and in favor of defendant, 
Globe Paper Box Go, 


REVERGED AND JULGHENT HERE AGAINST 
PLAINTIVY VOR $1549e44,. 


Seanlan and Barnes, JJ., concurs 
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FINDING OF Facts. 


We find as facts in this eave that the defendant 
company, Globe Paper Box Cos, dic mot by revolution of 
ite board of directors, or otherwise, fix plaintiff's 
salary, as president of eaid company for the year 1926, at 
the sum of $10,000, or any other eumj that plaintiff, during 
the portion of said year thet he acted as president of 
éefendant, received in weckly puywente such amounts, vis, 
$100, om account of salary sa hud verbally been agreed upon 
by all directors; and that defendant is not indebted te plein- 


tiff in any cum om sevcount of salary xe sueh president. 
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ERROR TO CXNCUIT COURT, 





AMR and ALPON &. GOK coUNTY. 
BAER & co. e a corporstion, 
Defendants in “rror. 


MR. PRESIDING JUSTICE GRIDLEY DALIVERMO THE OPINION OF THS count. 


By thie writ of errer it is sought to reverse a decree 
of the Cireuit court of Ceok county, entered June 21, 1926, wherein 
the court, contrury to the recommendation of the master, ordered 
that complainant's bill as smended be disminsed for want of equity 
at his costs. 

Complainant's original verified bill for an accounting, 
eto., was filed agsimet Alfom &. Bahr, his older brother, as sole 
defendant, on January 28, 1924. After defendant had filed his 
anewer, compleinant coused “\lfom He Bahr & Cos, a corporation,” 
to be made an additional party defendant, and he aleo made certain 
amendments to his bill having purtiecular reference to said corporation, 
which he claimed had been duly orgamised and doing business an such. 
Defendant, in his answer te the amendment to the bill, while admitting 
that om March 26, 1919, the Secretary of State of Illineis kad isaued 
a certificate og organization of « corporation of that name with 
capital stock of $2500, denied that said eerporation had ever 
completely been organised (in thet exid certificate had never been 


filed in the office of the recorder of Cook county), or had ever 


transected any business, or that any of defendant's business os a 
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general inaurance broker had ever been turned over to it. The 
-wpein issue, as disclosed from the plesdings, was whether or not 
complainant was entitled te an sccounting from defendant. On 
Oetober 4, 1924, the cnuse was referred to a amnzter in chancery to 
take testimony on thet question, and to report the game, together 
with his conclusiene of fact and law. Much evidence, oral and 
documentary, wae introduced before the master, and on March 23, 1926, 
he filed his report, wherein, after making numerous findings, he 
concluded that “complainant is entitled to an accounting, as againat 
the defendant, on the basis a¢ shown by their testimony of the 
Givision ef the prefite to the time of an incorporation of anid 
company, and from said time on the basis of two-twonty-fifths (2/25ths) 
of the business dome by (lfon EB. Bahr & Co.” Upon the hearing upon 
exceptions the court, in view of the allegations of complainant's 
verified bill oe amended and the evidence, was of the opinion that 
complainant wac noi entitled te an accounting, and entered the decree 
complained of. 

A few days before the entry of the decree complainant made 
@ motion, supperted by his affidavit, that he be allewed te file am 
"amended and engrossed bill of complaint.“ The court denied the 
motion. The propesed amended bill, together with complainant's 
affidavit in support of his motion, «re shown in a certificate 
of evidence contained in the t ranscript. 

Im the original bill complaimant alleged that on June 1, 
2916, he entered into a verbal contract of partnership with defendant 
for the purpose of doing o general insurance brokerage business; 
that by its terms the name of the partnership wes to be Alfon B. 


Bahr & Coeg that complainant was to have 50 per cemt net of all 
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commissions earned and paid to the firm where the lead or prospect 
Which resultes in the earning of commissions was furnished to com- 
plainant by defendont and the bueiness was obtained through the 
efforts of complainant; thet om all business secured by complainant, 
where no leade or prospects were given to him, he wos to receive 100 
per cent of the commissions, leas a deduction to apply on the over- 
head expenses that im addition to these commiscione complainant was 
te have an interest in the general business transacted by the firm, 
“but the exact amount of said interest wae not agreed upom;" that 
Complainant was to reesive os a drawing account $60 per wonth, which 
thereafter was increased, firet to $90 per month, and then to $300 
per month by mutual consent; th«t no time for the termination of the 
partnership wes sgreed upenj; and thet after entering inte this agree- 
ment complainant and defendant continued to transact business there- 
under until Hovenber 26, 1923, when defendent announeed that con- 
plaimant wee but an employe of his and hed no interest in the business, 
and discharged him, since which time he has not taken any part therein. 
Complainant further slleged in weid bill thet, slthough 
he hed repeatedly requested defendant to agree with him as to the 
proportion of the profits of the business he should receive for his 
general activity therein, “defendant would always promise to agree, 
but would slways delay im se coing, and at no time came to sp final 


erstandi ith compininant in reletion thereto.” 
The bill prayed thet the verbal contract be terminated, 





thet a receiver for the business be appointed, that an accounting be 
had, that the assets be divided scvording te the respective interests 
ef the parties, and thet an injumetion be iseued restraining defendant 
from preventing complainant from entering upom the premises where 

said business was being conducted and examining the booke and 
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records of the business. It does not appear thet any injunction 
was issued or receiver appointed. 

In defendant's anewer to the bill he denied entering inte 
any purtmership agreement or arrengewent with comple inant at any 
time, and alleged that the reletionship existing between him and 
complainant was that of employer and omployees alleged that he did 
agree to pay complainant 50 per cont net of 211 commissions earned 
and paid to him (defendant, trading as Alfon %. Bahr & Co.) where 
the lead ot prospect which regulted im the payment of said commissions 
was furnished by him and the business wos ebtainec through the efforts 
of complainsnt, and further agreed to pay complainant the entire 
commissions om all business procured by compleimant through his own 
efforts and without suid leade, less 5 per cent for overhead expenses; 
@enied thet complainant was to receive anything additional and to have 
amy other interest im the busineoos and alleged that al11 comuissions 
and salaries agreed to be paid to complainant had been paid and that 
mothing wan duc to complainant. 

On the hesring before the master, plaintiff's testimony 
Was practicslly the omly evidence received on the question whether 
aR pertnership had ot amy time existed between the parties prior te 
November 26, 1923, whem complainant eevereé all business relations 
with defendant. “hile his tertimony diaclosed thet «t various timee, 
in June, 1916, in the fal) of 1913, im the spring of 1919, end in the 
spring of 1923, various negotistions were had between the parties aa 
to a possible partnership, it aleo disclosed that no definite partner- 
ship agreement wae ever made between them. 4e illustrative of this, 
his testimony as to the conversstion or negotiations had in the fall 


ef 1918, may be mentioned, via: "Me (defendent) said the business 
which was indicated on the booke with my name, the premiums which 
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that totalled, compared to the business that was marked D. T., or 
Direet, would be the particular percentage of my interest in the 
business of Alfon 3. Bahr & Co. toe his. ‘@ discussed the matter 
at length. He spoke about his expenses which should be osarried by 
the business, and I vould mot agree with him ae te his proposition 


and the omount of his expenses, and, therefore, * * nothing was put 
in writing at that time." furthermore, the testimony of defendant, 


corroborated in some particulars by that of other witnesses called 

by him, clearly showed that mo sgreement for a partnership between 

the parties upon any basis cver was made. Furthermore, certain 
documentary evidence introduced by defendant discleses that neither 
party, prior to November, 1923, considered thet a partnership relation 
existed, vis: (1) certain agreements wigned by “Alfon EX. Bahr, doing 
business as Alfon EeBanr & Coo"; (2) accounte of Alfon E. Bahr & Coe, 
showing complainant ae an employee thereof; (3) income tax returns 
filed separately by each party as an individual. 

After a somewhat careful review of the evidence we are of 
the opinion that no partnership ever existed between the parties, that 
complainant was not entitled te any accounting fromc¢ efendant or from 
the claimed corporstion eof Alfem &. Bahr & Co., and that the court's 
action in diemissing complainant's bill for want of equity st his 
costs was fully justified, Complainant elearly ia not entitled toe any 
accounting ao an employee. His bill as emendec does not seck such 
relicf as an employee, and the evidence does not sufficiently disclose 
thet anything is due him either for salary er commissions. And we do 
mot think that the court erred in conying complainant's motion, made 
on the eve of the entry of decree complained of, for leave to file a 


further amended and engrossed bill. This was a matter resting in 
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the sound diseretion of the court. (Struve Vs Tatge, 285 Ili. 


103, 113), and after perusing the proposed amended bill we eannet 


say that there win any abuse of the court's diseretion, 
The deeree of the Gireudt court should be affirmed 


and it is so ordered. 
APY TREE D, 


S¢anlen and Barnes, JJ.» concurs 
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INGURANCE CO., 
Plaintiff in Srror. 


Mi. JUSTICE BANWAG DELIVARLD THA OPINION OF THE COURT, 


The judgment under review was rendered in an action 
brought upon a policy of inesuranee indemnifying plaintiff against 
lose of hie automobile by theft. 

The grounds for reverse] are (1) an alleged variance; 

(2) insufficiency of the declaration to support the cause of action; 
(3) failure of plaintiff to comply with the condition precedent to 
render a sworn statement in proof of less within sixty days after 
the time of the loss complained of, and (4) that the judgment and 
verdict are excessive. 

We do not think amy of these grounde is well taken. 

The points made as to a variance were that the policy 
Was not an unqualified insurance ageinsat theft, and that the declaration 
contained no allegation that the policy contained any condition 
precedent, such as appeared in the policy offered im evidenee. As 
to the first point neither the declaration mor proof produced te 
support it procesded upon the theory that there was no condition of 
liability; and as to the secomd it is sufficient to say that the 
decleration purported merely to set forth the substance of the 
policy or contract and averred generally performance and compliance 


with all of its conditions. It constitutes no basis for the 
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argument thet it did not attempt to set out the specific conditions 
of the policy. The terms and conditions of the contract need not 
be specifically set out, if they are eet forth in substance. The 
very cnses relied upon by pleintiff in error, namely, Hockford Inge 
Co. v. Beleon, 65 Til. 415, and Veder v. Maryland Casualty Ce., 314 
id. 552, so hold. These caves, however, are readily cifferentiated 
from the case at bar both with respect to the pleadings and the proof. 
But defendant filed a plen amd gave notice of the special 
defenses that it did mot execute any such policy of insurance as 
alleged in the declaration, and thst plaintiff cid not make the 
requisite proof of loas within sixty daya. it would thus seem to 
i Bave supplied the deficiency, if any, of the declaration, end by 
ite own plesding to have set forth the issue referred to the jury, 
thus euring omission of the specific condition precedent complained 
of, even if its averment were required. (Wallace v. Curtiss, 36 Ill. 
156, 1593 1 Ch. Pl. (10 Ame Bd.) 673.) It is also a familiar 
principle of practice and pleading that even if the alleged defects 
in the decleration would have been fatal had they been raised by 
demurrer, yet if the iscue joined be such as necessarily required, 
on the trial, proof of the facts so defectively stated or omitted, 
and without which it is not to be presumed thet cither the judge 
would direct the jury te give, or the jury weuld have given the ver< 
dict, such defect, imperfection or omission is cured by the verdict. 
(Che Pl. 712-7183 Gerke v. Fancher, 153 Ill. 3753 ¥. XK. Fairbank Go. 
v. Bahre, 213 id» 6365 Miller v. Kreege Vo.» 306 id. 104; Sargent Co. 
ve Blaublis, 215 id. 428.) If there was amy defect in the declaration 
in the instant case we have mo Coubt that under the issues made and 


} proof adduced it was cured by verdict. 
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ig to the failure to make proof of logs, it appears that 
notice thereof wos given within a day or two after the theft (which 
we think was clearly established by the evidenee) and that defend- 
ant's agent, through vhom the policy was issued, vieited plaintiff 
and obtained e written statement from him os to hie loes. while 
plaintiff claims it was sworn to and defendant's agent cleimed that 
it was merely hie own report to the company and not a statement by 
Plaintiff and woe not eworn to, yet if the jury believed plaintiff's 
evidence that he was tele by said agent, when plaintiff asked if it 
Was necessary for him to inform the insurance company that he, the 
agent, “would take care of oll that,” and that said agent later told 
Plaintiff that “everything was turned ever and if at the end of 
sixty days the car had not been found, the claim would be taken care 
of promptly,” it was tantemount to a waiver of the formal proof of 
lose required, and estops the company from setting up that claim. 

As to the value, there wae sufficient evidence to suatain 
the verdict. 

We deem it unnecessary to discuss the d@taile as to the theft. 
If it be a fact that the car diaappeeared from the control of piaintiff's 
wife while she was in a state of intoxication, a5 intimated by the 
evidence, eo that she could mot definitely explain the manner of its 
disappearance, nevertheless, evidenee thet the oor was cubsequently 
found in the hands of other parties under cireumstances indicating un- 
lawful possession of the same, made at least o prima facie case of theft. 

The judgment is affirmed. 

APP IRME De 

Gridley, *. J., and Seanlan, J.» conoure 





















pet Weberge OF jaltet Ye tworg ein Oe sen ala 
yongchancashealpeapubonpluipeniensotipeiyp ei: 7 
cimere tae hue (ovmibive nis co bomalidutee Y 
oftwe seed add 9 om mist’ sort tuameieis rips shew wb Pe: ide 
idtb’ Bolitad> tnoge b*énnbaeteb bin oF wxowo cow 42 Gaballe lll 
‘ee Prembtade « 86H Bae wreqmon od oh eyer xe tia’ ’ 
a*rtibesal, Meveited youl sai xf voy wor sx0we doa ia eth 
dt 42 Betas Thhdktaly wesw (Hoas biow “ee bites ‘na yt oa Oa 
odd 0k dakd Yergar» vadrrinnal ait erotik ee ahd wot 
bios Hadid Junge bhne ast baa *,4at? ito to oxen Saad bhoowhlQil 
“20 he “of? fo Wh ams cove bonnud cow Qmidiquewe” @ ere ae 
wibe Medes ad diuew mbats acid + bao meee tos bien eo on 
Te Yoowg Lauro? oft te tovta~ 2 09 deasomn ions son at “ 0 1% 
eatinko tid qa ghhttes wet’? embageco ot scoses han 9b ms 1% 


atateue os sounbive tuo tod rare ane ovedts yenitay _ od aa 
ot ee 


“he Fe SON 
» dtodd ‘add 62 ae atladmeds vawonts 02 Wise seo meu at aanob 4 


e' trent ese to fordn00 ond mot? beresqqnedd was obs baka : 1088, 
wee detamh sat an ooh sno inode te ohuhe a me enw ng 


‘hie! eR 


‘ets ‘Yo tears ont ‘phelgxe tind iahres dom Siwes onfe Sade oe! 





ts 1 


, Fe Re 
) Utmenpeadis: ane to ait tat? ovieWve canoes tr ovem a t 
| veoh a 
~ms gadioviiel voonetumuerts todew ookdzag vedio Yo pana og 
s¢ i 
Wed! 20 wenn eiaed yotag a frank tn phen vain na al 


See 


sds 


| my en THOS 4.1% + esinliene® ‘tea web ty £0 
? ry Pia i Septet 





NO 


9491.4. 653— 


Cc. He : SHAGEL » doing vusjices 
as QO. Ke Grocery & Markets 
j Ws kliant, 





MR. JUSTICE BANWES DELIVERGI THE OPINION OF THA COURT. 


Plaintiff sued to recever a balenee due for greeeries 
sold and delivered to écfendanta amounting to $240.84, and alee 
upon an account stated for such an amount. 

Defendants claimed ever-payment of $66.26, and the 
court, before whom the case woe tried without a jury, gave judg- 
ment in favor of defendants on « set-off for that sumo 

Lefendants claimed thet they were not given credit 
for a check of $297.10, dated January 31, 1925, being $56.26 in 
excess of the amount claimed sc due, nor for $10 exeess interest 
paid on two motes, thus making the set-off of $66.20. 

There is mo queetion thet there wes payment of such 
excess of interest and that defendants were not given credit 
therefor. Tlaintiff claims, however, it was paid voluntarily 
because of previous large balances remaining umpaid, and for 
that reason credit was mot given therefor. “e think the eredit 
should have been allowed. 

But the real controversy ie over the fact whether 


defendants received eredit for said check of $297.10. 
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After the suit was commenced defendants requested a 
statement of account from plaintiff beginning with January, 1925. 

As rendered, it purperted to show each month's account giving the 
dates and smounts of credite allowed. it showed a charge of 

$286.18 for the month of January and » eredit fer thet amount ag 

of January 2, which, sa testified to and as appeared om the books 
from which the statement was cepicd should have been February 2. 

The check for $297.10, for which defendants claim no credit was 

given was dated January 31, 1925, and manifestly intended to cover 

the charge of $286.14 which was for groceries furnished in the 

entire month. ‘The explanation of the credit for that charge given 

by plaintiff and his bookkeeper was to the effect that the cheek 

for $297.10 included said charge and a purchase of groceries amounting 
to $10.92 at the time the cheek was given, and the reason the credit 
was not given for the exact amount of the check was becouse no charges 
were made on plaintiff's books for ensh purch ses, and henee in giving 
eredit for the eheck the smount of the cash purchase was deducted 
therefrom. 

The court expressing greet doubt whether defendante were 
entitled to x credit fer the smount of the cheek in addition to the 
eredit they were sllowed for such balance of $286.18, anked if 
defendants could preduce a stub of their check bock shoving euch a 
check, defendants being unable to preduce a paid check therefor. 
Thereupon at a Inter hearing defendants produced such a stub pur- 
porting to show that a cheek for said balance was issued liccember 30, 
1924. Such evidence wae manifently a self-serving statement and 
incompetent, and should not have been received im evidence. The 
court clearly decided the case on such incompetent evicenee. However, 


as tending to impeach its genuineness, it appeared from the same cheek 
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stub 
beok that there was a subsequent/cheek of 2 prior date; and it also 


appeared that on ite purpated date, December 30, 1924, the balance 
due from defendentsa on their account wae only $173.68, which was 
carried over and included in the $286.18. It further appears from 


the testimony of plaintiff and hie bookkeeper that monthly state- 
ments were sent to defendants showing the balance of their sccount 
each month and that no complaint was ever made of their incorrectness. 
While Mre. Saddington denied having reeeived them every month her 
testimony indicates thet she did receive some statements and that 
ghe mever questioned them. he gave little attention to her grocery 
accounts, lesving the matter almost entirely te her housekeeper who 
from time to time would hand her the amount of the grocery slips. 
Even though defendants were unable to produce a paid check for $256.18 
there should have been no difficulty im producing their bank account 
te show its payment, if made. “ithout detailing other evidenee we 
are strongly impressed that ite preponcerance is ageinet the finding 
and judgment of the court. Hence a judgeont will be entered here 
with a finding of facts in favor of appellant for the amount ef his 
claim, less $10 over-payment of interest, namely, for $230.84. 
REVERSED AND JUDGMENT HERE FOR $230.84. 


Gridley, ®. Je, and “Scanlan, J., concur. 
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VINDING OF Pacts, 


We find that the cheek given by appellees te appellant 
for $297.10 was given to pay a Gobit balance against them on 
appeliant's books of (286.15 for groceries, and to pay for an 
additional purechaee in the amount ef 10.92 made by appellees 
On the same day; that appellees never gave a check or made a 
separate payment of 2266-185 that they overpaid interest on 
their two notes to the AmoURE Of $10, and that there ds @ balance 
due from them after Giving them credit for said eheck of $297.10 
amd for endd $10, in the oum of § 230 6B. 
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TRUST COMPANY, ff wo” 
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ecensetl, APPEAL FRGK CIaACcUIT COURT, 
Appellees, ) 
) COOK COUNTY. 
Veo 
Pe We CHERRY and FREDERICK ¥. HILL, 
Appellants. 


MR. JUSTICE BARNES DELIVERED TRY OPINION OF THE COURT. 


This appeal is from a judgment in faver of plaintiffs. 
The declaration consists of a count in the form usually 
eupleyes im suite upon promissory notes, followed by the common 
counts consolidated. 
The copy of the inetrument or note sued upon and riled 
reaés as follows: 
"Chicago, Illes, Feb. 14th, 1921. 


$8,656.60 
$2095 Cece 

On or before ome year from date we promise to pay to 
the order of B. Be Jenmings, at Chiongd, Tllesecesssvesas 
Five Thousand smd MO/LCOsccaccsscevecsavecceesensvesseese 
Pen-Fheusand-nd-ne/s koe 

Value received with interest at the rate of -even 
per cent per annum, payable semi-annuclly. 

This nete ia given for the express purpose of 
securing fumde for the Auto-censitive rilling Machine 
Company and it is agreed that is to be paid off with funds 
secured from &. B. Jennings on a loan now being negotiated 
by said Company with Jennings, for which loan Hill and 
Cherry are to deposit with Jennings certain additional 
colleteral, including a Trust beed (approved by Jennings) 
ga Your Hundred acree of farm land in Greene County, 

There is herewith deposited, as collateral, ninety- 
seven per cent of the capitel stock of the Auto-Sensitive 
Drilling Machine Ca. 

RP. Yo Che 


Prederieck “. Hill." 
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befendants filed the plea of generol issue, end o second, third 

and fourth special pleas, and defendant Cherry filed a plea of non 

est factum. The second eapecial plea as amended alleges in substance 
that the instrument sued upon is a memorondum of agreement and 
Feeeipt for $5,000 paid by I. Be. Jennings to the Auto-Sensitive 
Drilling Machine Coe, for the purpose of securing funds for said 
corporation, and in said agreement it wae understood that said 

amount should be considere?d as » pert of a loam then being negotiated 
by said company from said Jennings ond to be paid from funds seoured 
from seid Jennings on wuch loan, and thet the defendants were to 
deposit with him collatersl, ineluding a trust deed covering about 

400 acres of land in Greene County, Illinois, and with such memorandum 
there should be deposited with Jennings ac collateral for such loan 
seventy-five per cent of the stock of said corporation; thet Jemings 
repudiated the agreement and declined and refused to make any additional 
loan to said corporation, and to carry out hie contract as specified 
in said instrument, and that no part ef said $5,000 wos received by 
either of the defendants. 

The third special plea slleged that on February 13, 1021, 
an agreenent was entered into between said Jennings and esid company 
whereby the former should make a loan of $25,000 to the latter for a 
term of years with interest at seven per cont per annum to be secured 
by nimety-seven per cent of the company's stock and a mortgage upon 
409 acres of land in Greene -ounty, amd that 910,000 of said amount 
was to be paid at once to said corporstion; that Jennings breached 
the agreement and instesd of advancing $10,000 advanced only $5,000, 
and thet defendants thereupon, at his request, signed the special 
contract mentioned in the first count of the declaration, a copy of 


which is attached thereto, as a memorandum to particliy evidence the 
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agreement between the said parties; that at thet time it was agreed 
between Jonnings ond these defendants that the enid 85,000 should 
apply upon the loan to said company, and be paid by it and not by 
these defendante, and that said $5,000 wae actually received by said 
company and not by these defendants; that thereafter Jenninga wholly 
@efaulted in the obligations and agreements end refused to make the 
loan of $25,000 to saic company and to turn over the balance thereof 
te it; that the company was ready, able and willing to deposit the 
necessary collateral provided for and the loan was never consummated; 
that it wee further agreed between defendants’ said company and said 
Jennings that the sum of $5,900 should be paid out of said loan 
er be considersd as a part thereof and be paid by said corporation 
and net by d«fendantse 

The fourth special plea was one of set-off consisting of 
the common counte and alieging plaintiffs are indebted to defendants 
for $5,000. The notice thereof undsr the general fesue is for $2500 
with interest for cash puid by defendant Hill on behalf of defendants 
te plaintiffs “under a mutual mistake or misapprehension or misunder- 
standing of the facts" concerning the special memorandum of agreement 
aued on. 

Appellants contend, first, that- there should heve been a 
directed verdict for defendants eon the theory that there ig « fatal 
variance between the contract intreduced in evidence and the instrument 
sued onj that pleintiffe could not recover under the common counts 
without showing full performance on the part of Jennings; thet an 
excuse for non-perfermance was not pleaded}; that Jennings agreed to 
rely on said Auto Company for payment, anc that there wae no proof 
of the performance of the conditions epecified in the contract. 
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These several theories and defenses reat, in our opinion, 
on cefenconts’ misconstruction of the instrument sued upen. If it 
ig an unconditional negotieble promissory note, ae we construe it, 
none of them is tenable, and none of the evidence offered that tended 
de vary ite meaning wos admissible. 

The instrument introduced in evidence conforma to the copy 
of that sued upon, and possesses all the requirements of a negotiable 
inetrument set forth in section 1 of the Negotiable Instruments Act 
(Cahill's Ill. Re Se, par. 21.) One of such requirements is that it 
must contsin an unconditional promise or order to pey a sum certain 
in money. The contention in the plesdinge and argument that the 
inetrument is conditional is based upen the recitale therein following 
an unqualified promise to pay in ucual form. “hile these recitals 
indioate a porticwlar fund out of which payment is to be made, they 
do not contain a promise to pay out of such fund, and hence by the 
express language of section 3 of said Act. (Cahili's Stets. par. 23) 
the promise ia unconditional. The seme gection also states that an 
unqualified promise is unconditional though coupled with a statement 
which gives rise to the inatrument. 

The recitals, therefore, had no effect to change or qualify 
the absolute promise of defendants as made in the first parsgraph of 
the inetrument. 

It appears, too, that the transaction referred to was not 
consummated when the note was given but was being negotiated. ‘Surely 
if the negotiations fell through it cannot be ressonably contended 
that defendants would not be obligated to pay for the money advanced 
on their promise to pay. It is immaterial whether it was for their 


personal benefit or was received by the company for which they 
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were negotiating. It is also immaterial who paid the interest 
endorsed by Jennings om the note. The principal question, exeept 
that raised by the ples of non est factum by defendant Cherry, was 
whether the instrument sued on wee a negotiable promissery note. 
If so, az we hold, none of the defenses was tenable. 

In support of the plea of non ext fectum defendant Cherry 
Climimed that he signed the note for the eum of $10,000, and that 
the change thereof to $5,000 was without his knwekedge er consent. 
The jury belicved the evidence introduced for plaintiff on that sub- 
ject and we eunnot say their verdict wie manifestly ageinet the 
weight of the evidence. 

In this view of the cose we need not discuss more 
particularly the points made om this appeal, or the rulings upon 
the instructions which are in sccordance with the views herein 
expressed. 

APP IRMED » 


Gridley, >. J., ami Seamlan, Je, concure 
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iG 
} APPEAL PROM MUNICIPAL 
Ve } COURT OF CHICAGO, 
WEST SIDE TRUST & ) 


SAVINGS BANK, a corporation, 
Appellee. 


MR. JUSTICE BARNES DELIVANED THE OPIRION OF THER COURT. 


Plaintiff's statement of claim is in offeect that defendant 
agreed to tranemit to Red Star Line, “arsaw, Poland, $400 for the 
transportstion of Mojese (chata at a cost of $29, and thereupon 
plaintiff paid defendant $429, that the party mentioned did net 
receive the money, that it was paid to another party, and that 
defondant has refused to return the $429, 

Defendant's affidavit of merite denies liability, alleging 
that it received the money es agent for plaintiff to be remitted te 
enid party at the address “Hed Star Line, Warsaw, Poland," that it 
forwarded the money to the Bank of the United States with inetructions 
to forward $400 by cable to Mojese ‘Schatz, care of Hed Star Line, 
Varesaw, Poland, and did transmit said money to ite representative 
at VYarsaw, Poland, with instructions that the same was to be paid te 
Mojeze ‘chatz, oare of Kec Star Lime, amd that it used renconable 
@are and diligence in the tranemiusion of the money. 

When the money wes paid to Beakin, manager ef the foreign 
exchange department in defendent's bank, he gave a receipt therefor 


which reads as follows: 
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"This Order Sent by Cable. 


Noe 14124 
WEST SIDE TRUST & SAVINGS BANK 
Cor. Roosevelt lead and Haleted ‘treet 
Chieage, ill. 
Phone Cemal 1908 





Date 2/19/21 
Poreign Money Order Receipt 


Remittance to - Mojsze Szats. 

Residence - Red Star Line, VYarsan, Foland 
Sent by - B. ‘chata 

Address - 2167 beKalb ot. 


Poereign Remittance Purchased Amount of Order 
Ue Se $400 ~ 429 


Paid seal Feb. 19, 1921. ‘Subject to Conditions 
_ om reverse of this receipt." 


Among the conditions om the reverse side thereof are 
the fellowing: 


"It is expressly sgreed that the sender ig the 
primecipel and that the bank acts ae its agent. 

The bank undertakes to instruct its correspondent 
to transmit the money throuch any Zuropesn post office 
to the address designated under insurance for the entire 
amount seccording te the rules prescribed by the Universal 
Festal Union; and it is agreed that we are not liable 
for any delay caused by the Suropean post offices or any 
eause beyond our control. 

The bank essumes the same liability towards the 
sender, as the buropean post office does toward the bank, 

_ and in ease of lose all proper claims will be sdjusted 
as and when paid by the Suropesan post office * * *. 

When money in sent by cable it is fully agreed and 
understeod that no liability shali attach to this bank 
nor to any of our correspondents, for any loss or damage 
in consequence of any mistuke or delay in the transmission 
of a message * * *, 

WEST SIDE TRUST & SAVINGS BANK.* 


Zt ig clear that the written instrument or receipt and 
its conditions evidence. the real contract between the parties, 
and that by its terms and the very nature of the undertaking the 
relationship between the parties was that of principal and agent. 


(Weiss vy. liberty Trust & Savings Sank, 227 I11. Apps 405, 409; 

























4 
Hive 


cae ee tere aepx0 susr Oe, 1 


PREOL . ott | 
ine searak 4 seer ates. 1 Seabiy 
suete« besalall « i a, 
IS\GKNE saat 
jgqheoeh sehzQ yoaek 
ezaiel ~ of 
wealet . wate repeaters + ph 
godt Yo Sumsours 


ine ae 
“eta Yeovedid vote oexsrer ils “auatstoa00 stomes odd pmosch ie 
. inh gohat Maahaeios Beoa TEA 

: > ef Y 

ries *% erg ae 


og es 


Wahl Sallie hy baa 


sagaon.><a08 one est bass Eber 
soltko 
ethasy st 


Laaterviial bee 
sss Maw Ge Se 
uke <0 weal tte rg 


anes op aha mi Rabel met = 





by ra 


Manes <6 saot pay tet .aa 
Mine tensed od> ak yale 26” 


"SHAE COMLYAR @ TUBAL WEA Tae 


reeling atid aeewiod goaxtmpe Laon ode | commen wn 2eAbaen AEB 


ost gilivet ebm ong to ometen yvev edd baw aattee O82. XC | 


stiage bao iaghoting Yo tems oaw sohinag oid norte tetono totes 


(00d 480 eqgs «£61 TSS alge agetves & towed yoxodht «v sete’) 


od 


‘a 


bun Jqheoe: ™ susmmnsemt wedtiue add seid cee ER aT” Maio , 


Bishmen v+ Jest Side Watl. Sank, 228 111. Apps 315, 3225 Alemian 
Ve Ais Ex. Coe, 237 Mana. 580, 5445 Skopets we Am. Sx. Uo», 251 
Mags. 136, 140; Wicholetti v. Bank of Los Banog, 214 Pac. Rep» 51, 53.) 


It is aleo held in the several cited cases that where a 
bank exercises ordinary care in the seleotion of sub-ngente for the 
transmission of funds, it is mot liable even though the funds are 
not actusily delivered, 

It appears that most of the couversation with Beskin was 
had with plaintiff's een, av plaintiff spoke only breken “nglish, 
and thet the son showed defendant a coblegram from his uncle to whom 
the money #ns to be transmitted, reading “Pay the Kec Star Line $460, 
asking cable Yarsaw," and asked Beskin what it meant, and he told him 
they were to send tie money to the Rec Star line for his uncle, and 
he accordingly made out the receipt, as sforeasid, and informed plain- 
tiff that the bank would transmit the money to the Sank of the United 
States in New York which had a representative in “arsaw, whe in turn 
would motify the Red Star Line to send to him for the money, Plain- 
tiff subsequently claimed to have received word from hie brother that 
he had not received the money. It appeared from the testimony of 
ome Mason, the agent of the Umited “tates Bank in Yarsew, that when he 
received the cable message from the United “tates Bank which read in 
favor of Mojeze Szatz, care of Red Star Line, Warsaw, Poland, for $400 
United States currency, he requested the Red Star Lime to advise said 
Szatz to cell with identifiestion documents; that later a person pur- 
porting to be Hojeze Guatz appeared at his effice stating that he 
Was advised by the Red Star Line to call there for the remittance 
and presented passport which showed a photograph of ssid person, 
and that he thereupon paid him the $400 and tock his receipt therefer. 

Plaintiff's twe sons testified that they were acquainted 


with the handwriting of their unele and that the signature on the 
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receipt for the money was mot in hie handwriting. There was, however, 
mo testimony or deposition om the part of the uncle himself ap to 
whether he had received the money. A letter from him to the effect 
that he had mot was not competent proof on the subject. There is no 
evidence of » want of due care and diligence on the part of defendant, 
acting as plaintiff's agent, in carrying out the terme of their con- 
tract te tranamit the money in care of the Rec Star Line. If any 
mistake wae wade ao to the identity of the person to whom the money 
was paid, which is not altogether clearly established, that mistake 
would seem to rest upon the Re. “tar Line in sending the wrong Szets 
or Schatz te seid Mason, whe paid the money to the person so eent to 
him with s paespert by which he was identified by Mason. Upom this 
state of facts we think plaintiff failed ta show liability on the part 
ef defendant. 

ARP IRME.Ge 


Gridley, Be Jey and “ennlen, Js, concurs 
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32567 fo iA 
a 
DEREK & GOMPARY, Va 
a corporpti a ae 
wg “erp , fi ant 
APPEAL meer’ MUNICIPAL 
c CHRTRAL. COURT OF CHICAGO. 


TLLIWOIS/RAILROAD COMPANY, 
a corporation, 
Appellant. 


MR. JUSTICK BSARBES DULIVERED THE OP IN ION OF THE COUT. 


This is a euit te recover an alleged loss of $781.80 
resulting, as claimed, from defendant's mishandling a carload of 
sugar billed from New Orleans to Chiosge, and consigned by an 
“order notify bill of leding” to plaintiff. From a verdict and 
judgment against plaintiff for that sum this appesl was takene 

The shipment srrived at Chieago, April 3, 1924. Notice 
thereof was given to and received by plaintiff the same day. The 
Car remained on a track in defendant's yard wntil as late ag April 
ll, 1924, available for delivery en proper demand, when it was 
diverted to Joliet by mistake, under another bili of lading 
erroneously designating the wame oar. Wo order was given by 
plaintiff, or received by defendont, as to the disposition of the 
shipment until April 15 when plaintiff requested that the car be 
switched to the Sibley warehouse. Jlelivery to the warehouse not 
being made forthwith, converestions ensued, the ear wus traced, 
and plaintiff wae informed of tho diversion om May 6. Heving made 
a sale of the shipment plaintiff made an arrangement with defendant's 
agent, Hart, for the delivery of a warehouse receipt for a like 
kind, quality and quantity of sugar in the Inland warehouse, and 
plaintiff wrote to Hart, referring to such agreement and enclosing 




























o~. 


jae \eteiet a 
i i ae 
ak SOS idoghs oii 


Doct NS abe 4 f sia 


oper 


, 





44 


Loimeo aie $0 MOLAIO. ay cumNV ENE 
Ad pee Si haw a} ddisin A 


0a, 187% Yt caer voyetia an 1 aevonex 08, than ede oF oon heii 


: . 
Yo teeline « ek Lon ogi da ’ ens tavteb mpeh shenbaly,. ha 


wee a ae 


ao id bongtanes bite rogsatsd oF eaaetee lett 


ee 


” pele totbrov s most -sthaadate o? “gabbal to itd \attes e 
sditad ope Keegge whde wwe Ont 302 Vuiatelg tamtape dopey 
pottok .60L «f Linge soganddd ta, bovirss troagide oft 
est «¥ad omen aid Vibdatete “ ‘pertnose ome O23 novky naw 1 
fhaq ea ojai se Sica miata tet >-y ale m2 duet? » me ay 
ase SE ual ~diemod teqorg ao Yreviios sot aldelbave .d80L 
gaibel Yo LLid condoms rohaw «odatake ys detlot oF bi yicovth 
ed soveg ow xebte OR s2e0 smow off gubdamglesh yLemees 

ad? Yo mobiiaogath el? of ao .Smabueteb yt bevieoe: to 4? 
od tap ord ¢o8d Seteewpes Thewtel andy BL Lixgh Shiaw 9 
Jon Seuadore. af? of yrovidel -»eenedeaew qoldit eds ot 
combot! sow um edd »bornae enokonmxownon qd lweazet he 
shan priveh 40 qa no sohavovbh oad to hemtott sow ve 
6’ Snabaeteb dele tuemsgaerte na shan videabaty saougide ost , 
SHLL 2 rot sqtosox seweretew m Yo Csovdion odd 10% a 5 26g 
bas .cavedetow bacinl oii at tague Yo Utsaawp bes eibtaup of a st 


Btievolocs Mee inementgs Mowe Of gaktxOles .dtall oF stoxw menial 


ar By 


4 
a 


~~ 


a Claim for damages. Defendent claimed there was an understanding 
when the substitution wae made that no claim would be filed. 

Whether or not there was such an underctanding or an 
accord and satisfaction, se claimed by appellant, was a question 
ef fact for the jury. But if, se alse contended by appellant, 
incompetent proof of demages was reecived and the jury was not 
properly instructed, the judgment must be reverged, | 

¥Yrom April 3 to April 11, when the civersion was made, 
the shipment wens in defendant's yards available fer delivery upon 
@ proper demand therefor. ‘uch nm demond required surrender of the 
order bill of lading. (Babbitt vo Grand Trunk lity. Coe, 285 Ill. 
267.) Wo surrender or even a tender thereof was made until May 6, 
when on ite surrender plaintiff, pursuont to such arrangement, re- 
eeived said Inland “Yarehouse receipt. In the meantime the order 
bill of lading wae in the possession of a bank with which it had 
been discounted. 

Yrom this etate of fuctse it is clear that prior te May 6, 
defendant was under no ebligation to take « delivery without the 
eurrender of the bill of lading, which plaintiff was in no position 
to makes and hed defendant made a delivery without the surrender of 
the bill of lading it would have done se at its peril. (Babbitt 
Case, supra. ) 

But proof of damages wos made and received on a different 
theory. Plaintiff wae permitted to introduce evidence of the market 
value in Chiesgo of the sugar in question on the dete of ite arrival, 
April 3, and nlso en the dates of April 16 and May 6. “uch proof 
showed a declining market after the orrivsl, and the verdict amd judg- 


ment were manifeatly based upon the difference between the value at 
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the time of arrival ond the time of substituted delivery, pluae a 
brokerage commission on sugar sales. 

Whateverliability defendant would have incurred had plain- 
tiff made a demand with the statutory secompaniments required by 
section 3 of the Federal Bille of Lading «et, imcluding "possession 
of the bill of lading and am offer im good faith to surrender, 
properly endorsed, the bill which was iseued for the goods, if the 
bill is an order bill,” yet there being no proof of a demand made 
in compliance with such atatute, or in fact as provided fer in the 
order bill of lacing itself, we fail to see that plaintiff was in 
any position to elaim damages for any detention of the shipment 
prier to the time plaintiff actually surrendered the bill of lading, 
namely, on May 6. Go far as the evidence dis@loses, plaintiff was 
in ne position to accept delivery prior to that date, it not having 
possession of or having made tender of the order bill of lading. In 
the absence of «. tender, not until such surrender wae there a proper 
demand, and not until them wae defendant obligated to muke delivery. 
It would seem, therefore, that demand and delivery were coincident 
and that plsintiff on surrender of the bill received in return there- 
for a negotiable warehoues receipt fer the some kind, quality and 
quantity of sugar consigned to it. Henee it is difficult to see 
wherein the evidence tended te establish any loes for which defendant 
would be legally liable. The evidemee received ae to damages was, 
therefore, incompetent, and it was error to give instructions on the 
basis thereof. Accordingly the jucgment will be reversed and the 


cause remanded 
REVERSED AND RiMANDED. 


Gridley, P. Je» amd Seanlan, J», concure 























« aulg «Caution badwtivedve to omts afd Sue iota tw watt 
«poles tagwe ao mohedinesd » 
-ntaig nash betevent wweit ‘ninew JmAsastes concaantaoesate = 
qe dotkupet etaeinaqwona Yrotetade oad dete atid a oh 
soisosudeq” peloulsat . to gab ty grtte: fasanot ai 08 
| Geendoreue of APk2Y Soop Gt torte ae bam gatdal Yo Er 
oa Th ,obedy std vot Sement daw Mikaw Eitd odd ee 
shan ones 9 te Yodtiy on gate otdele dug’, rtrd Honds 
ea? nt sot bOdhvedG aA dost mt “te (édateds ange Hitw Bo 
md caw VNdthoig Saf oud of Lidt ow | Yisest gettal ally 
Soumgics of! Yo tettestes yao so weganied wtfeto oy” 
wpctbal Yo Lhd odd Sttebinowes \ttnwdds Timtate she” iit 
nas Yikimtady seemeteel ooasitve dad da dat od V8 (yall aa 
gutvas Yon ¢h perad Sadd od HObey Ysovites pasar hideegse 
at \gbibat ro Stic vedio as to Yolilse Vian yalved eo ‘ye 
aqo%e 6 oveRy cow teheeteee dows Chime ton stats We 
+Yserviled wien oF beteghide taebusted saw sod? fitew 3 a 
tmSienios exer YeowEDss Sam Amawee 2 ants ters 
-ound? meneot at bevieses Lite ef? to tohdottye’ as Tixeatard oe 
bis YP Lew) ditt wate bole vet sq ldbor sesedorae | oidnt ogs ‘a 7 
ovw oo stewkyb et 98 woivelt * eH O¥" seiiglamed pone 
tanbasteh dotdw tot awol gtn Kett@eded 62 Bobied’ sedinive | , 
e04F cegenaS of se Soytouex oompbive edT .oidaltf jo | a 
od? ne smoiiowngant ovty, o¢ torte wow 32 Bein sSeedogao ont " =: 
ony hoe bostovon ed LEkw' dadaghut eat eipntiicooda 


<CNCRAMAT CWA GReayar #4 he ie 
‘ r+] is Wead ie 


ED NOG eh suntanen bate gob 0% 4 os 


4 2 rw % 
‘ thinwee tei 





OF CHICAGO. 


INTERMATIONAL SUPPLY COMPANY, 
a corporation, 


Appellant. 
MR. JGETICK BCANLAZ DSLIVEHED THE OPINION OF THE COURT. 


In the Bunicipal Court of Chicago, in an oetion in con- 
tract, the plaintiffs, The Harmony Cafeteria Cempany, « corporation, 
Ae Je Cooper and %. Cooper, obtaine: a judgment by confession against 
the defendant, International Supply Company, a corporation, in the 
sum of $220. The plaintiff's claim was for rent due upom the same 
written lease that formed the basis of the claim in ease No. 32361, 


The Harmony Cafeteria Company, = corporation, A+ J» Cooper and Ss 
Seoper v. Iinternntions)l ‘upply Company, a corporation. See opinion 


this duy filed in that case. The lense is sufficiently described in 
that opinion. im the inetant case the defendant filed a motion to 
vacate the jucgment and in support thereof filed an affidavit of the 
president of the defendant corporation. The material fnots alleged 
in the affidavit in the instant ease are the same as in the affidavit 
filed in onse No» 52561. The trial court entered an order overruling 
the defendant's motion and this appeal fellowed. The oriefs, con- 
tentions and arguments in the in»tant ease ere the some «as those in 
that case. 

Yor the reasons stated in the opinion filed in that ense, 
the juégment of the Municipal Court in the instant case is affirmed. 


APP IRMED. 
Gridley, Pe Je, and Barnes, Jes Concure 
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4 oOURT OF CHICAGO. 


INTRAWATIOWAL SUPSLY COMPARY, 
a corporation, 


Ree eet at Phe Poe 


Appeliant. 
MR. JUSTICE SCABLAN DULIVERED THE OPIRIGN OF THE COURT. 


In the Municipal Court of Ghiexgo, in an action in con- 
tract, the plaintiffs, The Harmony Cafeteria Company, a corporation, 
he Jo Sooper and S. Cooper, obtained a judgment by confession against 
the defendant, International Supply Company, a corporation in the sum 
of $110. The plaintiffea’ claim was for rent due upon the same written 
lease thet formed the basis of the claim in case Noe 52361, The 
Harmony Cafeteria Company, 9 corporations A» J+ Cooper and» Cooper 
ve Internatio ; 





t -. re See @pinien thie 

day filed in that ones. ‘The lease ie sufficiently described in that 
opinion. in the inetant case the defendant filed a motion to vacate 
the judgment and in support thereof filed an sffidevit of the president 
ef the defendant corporation. The mterial parts of the afficavit, se 
far as thie appeal is concerned, are ss follows: 


"That at the time of entering into the lease 
betweon the plaintiff anc the defendant, the plaintiff 
promieed the é¢efendant, that he would give unto the 
defendant the use of, during the term of eald lease, 

a certain storage place im the basement of the building 
of which the defendant's premises are a part, and that 
said storage place or space would be part of the premises 
demised, which said space and place wus at the time 
deeignated and set apart and partitioned off by the 
defendant, and subsequently cecupied by the defendant 

for about three (3) monthe after January let, 1926, 
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during which time it wae uped by the defendant to 

store merchandise, stock and fixtures and boxes 

used in the defendant's business; which said space 

and premises are appurtenant to the premises in the 
written lease, and are onterial and essential to the 
conduct of defendant's business} that on or about 

April 15th, 1926, the plaintiff moved into and 

occupied the second fleer of the building at 81 ‘est 
Van en Street, said sSuiléing being the one in which 
the premises occupied by the defendant are located, and 
in addition to cecupyinge said second fleer the said 
Plaintiff teok pesseesion and made use of a greater 
portion of the basement, and alee that portion of the 
basement, which had been set aside for storage purposes 
for the use of the defendant; thet sae a consideration 
for the entering inte of the lease upon which judgment 
wes taken in thie ence the plaintiff’ preomisec unto the 
defendant thet it would be allowed to plehee a sign on 
the front of said building; that he (defendant) has 
repeatedly notified the plaintiff, and hae oft requested 
that the defendant be allowed to use the aforesaid 
Gesignated space, and te remove the rubbish and belongings 
of the plaintiff from the aforcraid space ao that the 
defendant may occupy the same, but the plaimtiff has 
wholly refused so to do, and «till refuses so to do.” 


The trial court entered en order overruling the defendant's motion 
and this appeal followed. The briefs, contentions and arguments 
in the instant case are the same ao those in ease Bo. $2361. 
Por the reasene stated in the opinion filed in that case, 
the judgment of the Municipal Court in the instant case is affirmed. 
| APVIRMED. 


Gridley, Pe Jey amd Barnes, Js, Concur. 
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REX RAYON THREAD /ComPaNy, =|”) 
@ corporation, A ) 
pelle Fea 
7) (+ 
Se NA) 
BOOSTER GLOVE COMPANY, 
a corporation, 
Appellant. 


MR. JUSTICE SCANLAS DELIVARSD THE OPINIGR OF THR COURT. 


In the Municipal Court of Chicago, the Nex Rayon Thread 
Company, a corporation, ploimtiff, suec the Booster Glove Company, 
a corporation, defendant, in am action of the first clase. Plain- 
tiff's claim wae for goods, wareg anc merehandise, consisting of 
yarns and threads, sold and delivered to the defendant, at ite 
‘epeetad inetance and request, emounting to $1624.10. An affidavit 
of plaintiff's claim was filed with the statement. The original 
and the omended affidevite of merits were, upon motion of the 
plaintiff, stricken from the files. ‘The defendant then filed a 
second amended affidavit of merits as follows: | 


“EDWARD RE. STERIZBERG makes oath and says that he 
is the duly suthorized agent of the defendant and has 
knowledge of the facts in the above entitled cause, and 
that he verily believes thet soid defendant haa a good 
defense to thie suit, upon the merits, to the whole of 
the plaintiff's demand. 

Affiant further states that the defense of the 
defendant to enid suit is as fellows: 

Defendant estates thet during the period mentioned 
in the plaintiff's Gtatement of Claim and for a long 
time prior thereto, it wos at all times dealing with a 
certain SAMUSL SAYER who represented te thie defendant 
thet he is the largest stock-holder in a certain City 
Thread Manufacturing Compony, a New York Corporation; 
that this defendant repeatedly ordered goods from egaid 
SAMUEL SAYER, whieh ordered goods were delivered by the 
eeid City Yhread Manufocturing Company; that on or about 











chad a ee rng odd he sry 7 
: re Ranh Perth hep Rae ey tun iB SOO 

sae aT te wounrne aw? CkmavLEe: Tw 
pane? Mery eta Neah AMORA Bie wphiwd ee Ong. 

ckcwi: Sat a amen wikia? ee wwadhed J 












aan 


on? te cobtem. moqu, oe Tea sabvabi te, 


@ bakt®. nese, +, Amahoeieh, ot ‘90627, 064 ort, mode ba 
renetio® aa otkxom te dbvanht%0 


ed todd uyee dite Meee wager OAREML ATL KML OTD GRAMS a 
sad Sea tustaetod att to ad? oh 


ban ,eeney oedshinw rae i 
boog * sox pendent wens oo eres 
to eloty of? of ,adtuem eff gaoqs dive od 
o btinawh oY 
eas Ge sanelab off dads eodasea seddau? dmat tA Re Mi ei 
 tewetlet es at tive hae. oe Semen ithe, 
bengivnam reixeq od we sams eetote 
nmol « to? ben alald to 


tnuhue'ted sktd of botaoas 
Y2i0 nleazseo o ak rebled @ suopte. 
imeivoneg7e. sre wok a “isors fen 
SLoa mor? atneg bevobte yLbod 
odd yw bunowklas ever abeog 
tvode to we cud tymegued gabrdoe 


October 21, 1926, said Samuel Bayer, intending to deceive 
and defraud thie defendant, induces said defendant to dis- 
count the following two instrumente: 


21598 .95 Vest Peint, Miss. October 21, 1926. 
On Vebruary 2lsat, 1927 --<<---<--<«-= Puy to the Order of 
City Thread Manufacturing Co., Ine» 
Fifteen hundred ninety eight <-«----~--<-+-<----295/100 lellars 
VALUE RECAIVED AND CHARGE THE ; 
SARS TO ACCOUNT OF 
To Wayne Cotton Mills,Ine. City Thread Mfg. Co. 


Ro. Yeast Point, Mise. Julius er, Pres. 

$1625.15 west Point, Mies. Ceteber 21, 1926. 
Pee 2.64 

$1627.79 On February loth, 1927 ----««---<~-- a-w==Pay to 

The Order of City Thrend Efg. Co., ine. 

Sixteen hundred twenty five -----+------<--0-0-6- ~«15/100 Dollars 


VALUE REC IVED AND CHARGA SAME 
TO ACCOUNT OF 
To Yayne Cotton Mills, Ine. Gity Thread Mige Go. 
No. Yeat Point, Biss. Jaliue Sayer, Prea.; 


that on the due dates of eaid twe promissory notes, said 

BAYER and CITY THREAD BPG. COMPANY advised this de- 
fendant that they desire to obtain an extension of time in 
the payment of said notes, also reduce same to $3,000.00, 
amd that in consideration therefore, they would pay the 
interest up to dete and execute a new note for sald sum of 
$3,000.00; that they executed a promisvery note in the sum 
of $3,006.00 payable to the order of this defendant and was 
then and there delivered to thie defendant in lieu of the 
aforesaid two promissory notes; that said note heretofore 
became due anc payable and that esid City Thread Manufacturing 
Company failed to pay same, nor ony part thereof, nor was any 
part of said note paid on behalf of the parties te anid note, 
to thie date; that prior to the due dates ef exid notes, snid 
SAMUCL BAYPR, repeatedly edvised this defendant that said City 
Thread Sanufacturing Company is organizing « subsidiary which 
will be owned amd operated by esid SAMUTL BAYER and said City 
Thread Hanufacturing Company; thet all orders for goods given by 
thia defendant to the asid SAHUBL BAYHR, will be filled by 
either the City Thread Mabufacturing Company or by this new 
subsiciary thereofy that the name of said subsidiary will be 
RexeRayon Thread Company} that the prices for merchandise and 
conditions fer sales of merchandive will be the some besides 
that the stationery will be different, in that it will shew 
that the name ia Kex-Hayon Thread lSompany, whieh te the name 
ef the plaintiff herein; that said SAMUNL BAYER further 
represented to this defendant that he will appreeiate larger 
orders for goods, #0 that the money due this defendant on said 
notes, will pay for such good«} that in pursuance thereto, 
this defendant did give larger orders te the City Thread 
Manufacturing Company or seid Rex-Kayon Thread Company, its 
subsidiary; thnt prior te the transaction relating to said notes, 
this defendant did not at any time purchase such large volumes 
of goode as subsequent te the request ef said GAMURL BAYER, as 
aforesaid; that seid Rex-Rayon Thread Company demanded payment 
from this defendunt of the goods described in the plaintiff's 
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Statement of Claim, notwithstanding the representations 

of said GAMUSL BAY!" te purchsse merchandise and have same 

off-set by said $3000.90 engh advanced; that this defendant 

declared its willingness to adjust said bills providing 

however, said $5000.00 in ensh advameed by this defendant te 

gaid Company will first be paid to this defendant. This 

defendant states that it has no knowledge of said plaintiff 

vbeing a corporation; thot it has no knowledge whether it is 

a New York corporation; er a corporation organized under the 

laws of any other state, or whether it wae ever organized as 

a corporation, and further demies thot it umressonebly and 

vexatiously delayed the payment of the amount set forth in 

the plaintiff's Statement of Claim, and further denies that 

the amount of $1624.10 in due this plaintiff mer any amount 

Whatsoever and atater thet there is due thie dufendant from 

this plaintiff a large sum of money, as aforesaid.” 
On motion of the plaintiff, the second amended affidavit of morits 
was etricken from the files, « dafault wae entered againat the defend- 
ant for went ef an affidevit of merits, and there was a finding that 
there woe due the pinintiff the swum of $1624.10. Judgment was entered 
on the finding and this appeal followed. The plaintiff hee failed to 
file an appearance or « brief in this court. 

The defendant contends that the court erred in striking the 
defendant's second amended affidavit of merite from the files. Woe rule 
of the Municipal Court is incorporated in the transcript of the record, 
and as we cannot tuke judicial notice of the rule» of thet court (Sixby 
ve Chicezo City Ry. Co-, 260 Ill. 478) section $6 ef the Practice Act 
controls. That section permite a judgment by defeuls fer wont of a 
sufficient affidavit ef merits ond it requires thst the defendant's 
affidavit of merits shall «specify “the mature of such defense.” Of 
course, the facts atated in the affidavit of merits in reference to the 
alleged dealings of the defendont with the City Thresd Manufacturing 
Compamy and Samuel Bayer do not constitute a legal defense to the claim 
of the plaintiff but the defendent contends, thet if these frets are 
Gieregerded, the allegation in its offidavit thet defendant “further 
denies that the amount of $1624.10 is due this plaintiff’ nor any amount 


whatsoever," slone, makes out a complete defense to the plaintiff's 
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etatement of claim. Sut ene defence is attempted to be made out by 
the affidavit of merits and the present contention of the defendant 
is plainly an afterthought and without merit. The defendant, in 
ite affidavit, does not deny receiving from the plaimtiff the goods 
im question, and it practically sdmits that it dic not pay for the 
gome, and it states that 1t was willing to adjust the bill of the 
plaintiff provided the letier paid the defendant the $3000 advanced 
by the latter to the City Snread Zanufacturing -ompany. It ia clear 
that the etatement that the “defendant * * * denies that the amoung 
of $1624 +10 ig due this plaintiff nor any amoubt whatsoever and states 
that there ic due this defendant from this plaimtiff a large eum of 
money, as sforesaid,” is based solely om the claim of the defendant 
that it had a right to purchase merehandise of the plaintiff and te 
apply the $3000 advanced by it te the City Thread Manufacturing 
Company in payment of the same. The defendont, in the trial court, 
had three opportunities to file a sufficient affidavit of merits, 
and it is obvious that it has mo legal defense to plaintiff's clain. 
The judgment of the Sumicipal Vourt ef Chicago is affirmed. 
APPIRMED» 


Gridley, ?. J+, and Barnes, Jo, concure 
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GEORGE 0, SCHOOLCRAFT, 
Appellee. 


Ree et ee Be ey eer ee 


MR. JUSTICE SCANLAY DELIVEMID THE OPINION OF THE COURT. 


In the Cirouit Court of Cock County, Joseph V. Sterba 
and Adolph Bondy, complainants, filed their bill against Gearge 
QO. Sehoolcraft and Continents«l and Commercial Truet and Savings 
Sank, defendants, praying for s canceliation and rescission of a 
certain agreement, mide between the defendant Schoolersft and the 
complainants, «hereby the conpiainants agreed to purchase from 
the defendant Schooleraft 112) ehsares of the capital etock of 
He Se Peterson & Company for $90,000, of which amount £15,000 was 
paid in cash at the time of the making of the agreement, and the 
balanee paid by ten collateral notes, signed by the complainants, 
paysble at various intervals and totaling $75,000. The bill alleges 
that the shares of stock were deposited with the defendant ‘chooleraft 
as collateral security for the payment of the notes and that the notes 
were deposited by the said defendant with the Continental and 
Commercial Trust and Savinge Bank, defendant, fer collection. The 
bill further olleges that prior to, and at the time of, the execution 
of the sgreement, the defendant Schoolcraft made certain false and 
- fraudulent misrepresentations to the complainants ami thet if it ‘ 
had not been for enid misrepresentations the complainants would net 


have mace the agreement. The defendant ‘chooleraft, in his answer, 
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Genied that any of the representations mace by him to the complainants 
were false. The bank filed «a formal answer to the bill. Om cam- 
Plainants’ motion, the cause was referred to a master in cheneery, who 
heard evidence and prepared « report recommending that the bill of 
complaint be diosmiased for want of equity, for the reason that the 
material sallegetions of the bill were not sustained by the proof. 
Objections were filed to the report, and before the meter hed paseed 
upon the same, the complainania, by leave of court, filed a sworn 
amendment to their bill, alleging that the defendant Schooleraft 
fraudulently represented te the complainants that the accounts re~- 
ecelvable and accoumts payable of H. 5. Yeterson & Company were equal 
and woulé balance. The defendant ochooloraft filed a sworn answer to 
the amended bill, in which he dunied making the slleged frauiulent 
representations and interposed laches as a defense. No further preof 
Was presented. The master then mace a repert, in which he found that 
eertain of the alleged false representations were not eusteimed by the 
proof, but that the allegrtion that the defendant Schoolcraft falsely 
and fraudulently represented to the complainants that the accounts 
receivable and the accounts payable of said He %. Peterson & Company 
were equal and would balance was sustained by the evidence; that ae a 
matter of fact they were mot equal and would not balance. The master 
further found that “the complainants, after obtaining full knowledge 
of the financial condition of the company and of the Critechfield account 
in March, or at the latest in April, 1926, kept on with the businese 
without any protest or objection to “cheolcraft (except the protest 

as to the income tax, which is immaterial); and because they made no 
objection and demanded no restitution from Schoolcraft az te the 


Critehfield account, and because, with full knowledge of the facts, 
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they paid the note due July 1, 1926, on July 6, 1926, they are 
guilty ef laches snd should not now be granted « rescission ef the 
contract. The Court cannet new unscrsmble the affairs of H. 5. 
Peterson & Company and restore the partics to their original positions 
te attempt to do eo now, in the opinion of the Master, in view of the 
aequieseence of the complainants, their continuing in the conduct of 
the business without protest for several months, snd their payment of 
the first note, would be inequitable and unjust. The complainants, the 
Master believes, must be held to have ratified the contraet with 
Sechoolersft." The mater recommended that the bill, aw amended, should 
be dismisset for want of eyuity. Upon the hearing, on the objections 
te the master's repert, the chancellor held that “the Master erred in 
finding that the defendant, ‘chooleraft, falsely and fraudulently 
represented to the complainants on Merch 20, 1926, and on March 19, 
1026, or at amy time, that the secounts receivable and the eccounte 
payable of said H. &. Peterson & Company were eguel and would balsnce.* 
The chancellor sustuimed all the other findings of the master and erdered 
the bill dismiased for want of equity. The complainants have appealed. 
The complainants contend, firet, that “laches dees not con- 
stitute « defense under the otate of facts disclosed by this record, 
and there was no ratifiestion of the contract” by the complainants, and, 
second, thet the chencellor erred in finding that “the Master erred in 
finding thot the defendant, Schocleraft, falceely and fraudulently 
represented to the complainants on March 20, 1926, and om March 19, 
1926, or at any time, that the accounts receivable and the accounts 
Payable of anid H. S. Peterson & Company were equal ané would balance.” 
The defendant strenuously amd with conaiderable ferce argues that the 
finding of the chancellor im reference to the slleged false reprecentations 
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was fully justified by the proof, but in the view that we have taken 
as to the question of laches, we do not deem it necessary to pass upon 
the question of false and fraudulent representations. 

The deal between the parties was closed about March 20, 1926, 
and the physical assets of H. o. Peterson & Company were moved by the 
Complainants to their place of business in Chicago, where they operated 
by the name of the ‘avoy Drug & Chemical Company, and the complainants, 
as was conceded on the oral argument, hove ever since continued to con- 
duct the business of H. &. Peterson & Company. The master found that 
"after Sterba and Bondy teok control of the business on Mareh 22, 1926, 
they found out about ite true financial condition. There was not 
enough money to pay the blille. Bondy testified that they knew the 
financial condition of the business without any exsmination of the books 
a few days after they took possesulon, because etatements came in from 
Critehfield. OSterba testified that he ascertained on Monday, March 22, 
1926, that there was an indebtedness to Critchfields that he talked 
to a representative of Critchfield 4 Co. the eame weeks that he first 
saw Complainants’ Sxhibit 1 of Jan. 14, 1927 (the Schedule of advertising 
ordered, dated Feb. 11, 1926, showing a totel of $8415.00), about the 
following week after March 20, 19263 that a representative of Chitchfield 
& Company informed him o week after they teok the business over that 
the advertising was already set up and payable; that nothing could be 
Gone with it. ‘Yeatling mde up a trial balance for Sterba and Bondy 
every month. (terba, and probably Bondy ase well, examined this trial 
balance every month, beginning - at least ~ with the trial balance for 
April, if net that for Mareh. Im the first week of July, 1926, Sterba 
and Bondy had an audit mace of the business. They gavé their personal 
motes for the advertising bills. They paid in April one of the unpaid 
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instalments on the income tax, and took the mtter up with Sehool- 
craft and protested to him; they paid another (apparently in July), 
and protested to Schoolcraft, by letter, with the request thet he 
come in to see whether they could adjust it, and they asked him te 
hold off the notes and the payment until he would come in. ‘“chool- 
ereft never replied to their letter. On July 6, 1926, the complainants 
paid their first note given pursuant to said contract, being the note 
for $5000.00 due July 1, 1926, with $85.83 interest. The notes that 
fell due subsequent te July 1, 1926, sre now being held by the Continental 
and Commercial Trust and cCavings Bank for collection on behalf of 
Sehooleraft. ‘cheoolersft now recides in Los Angeles, California. 
On September 14, 1926, “terba and Bondy wrote the following letter te 
Sehoolersft, which woe received by him that aame month, to-wit: 
‘ * * * You are hereby notified that by reason of 

the misrepresentations made by you to us st the time and 

immediately prior to the signing of the agreement dated 

March 19, 1926, whereby we egreed to pay you the eum of 

$90,000.60 for 112): shnres of the eapital stock of H. 5. 

Peterson & Company, ve have decided to reecind said agree- 

ment and hereby request you te return to us the money here- 

tefore paid you under eaid agreement and eancel all t 

remaining unpaid notes which were turned over to you under 

the terms of said agreement and we hereby tender and offer 

to assicn or v easvign and turn over to you all of the capital 

eteck of said H. S. Peterson & Company meeenwer by us uncer 

said agreement.’ 
It should be noted that in this letter they foil to state what the 
*misrepresentations' they refer to were. The complainants have con- 
tinued in the operation and matiagement of the businese from March 22, 
1926, to the present time. ‘The record does not disclese any pretest 
or objection mce by them to 2chooleraft as to his fraudulent 
representation that the accounts receivable equaled the accounts 
payable, other than seid letter of September 14, 1926, nor dees the 


record disclose any claim by Sterba and Bondy that Schoolereft made 
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any representation as te the accounts receivable equalling the 
accounts psynble, other than suid letter of September 14, 1926, 
until the coamplninante testified befere the Meater nt the trial. 
There is no evidenee that the business was ever enrried on at a 
losse* After a careful considerstion of the record, we are satis- 
fied that the master was justified in making these findings and 
that the chancellor dic not err in overruling the objections of the 
complainants te the same. 

A party who desires to rescind a transaction fer fraud 
must, upon discovery of the facte, announce his purpose and adhere 
te it, and eannot be permitted to stand passive and speculate as te 
whether he will rescind the transaction or wnive the fraud, as the 
events of the future may determine it te be most profitable fer him. 
(Follett v. Brown, 138 Ill. 244.) “The rule is well settled that 
when a party desires to rescind a contract upon the ground of fraud, 
it is his duty to act promptly and at once tender back what he has 
received under the contract. If he remain silent and proceed to 
complete the contract or in any way recognize the validity thereof 
efter he has notice of the fraud, he will be held to have waived the 
objection and be conclusively bound by the contract." (Naugle v- 
Xerkes, 187 Ill. 368, 364, amd cnses cited.) Delay and vacillation 
are fatel to the right te reseind. (Greenwood v. Fenn, 156 Ill. 
146.) Many other Illinois cases to the sume effect might be cited. 

The evidence shows that the complainants, after they 
obtained full information as to the condition of the accounts ef 
H. Se Peterson & Company, not only failed to promptly rescind the 
contract, but, as a matter of fact, they ratified 1t by their 
acts when at the time they @id so all the alleged false and fraudulent 
misrepresentations, of which they mow complain, were fully known to 
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them. We cnnnot escape the conclusion that the complainants, 
after they learnod of the alleged false and fraudulent representations, 
nevertheless, determined to try out the bupinees, and if it proved 
to be a money-maker they would keep it, otherwise turn it back te 
the defendant. At the time they paid the July note they were 
apparently eatisfied te continue the business. “What caused them to 
change their minds at the time they wrote the letter of September 
14, 1926, the reverd does not disclose. Under the facts and the 
law, the chancellor was justified in finding the complainants 
gublty of laches and in diemissing the bill for want of equity. 

The deeree of the Cireult Court of Cook County is affirmede 

APYIRME Ls 


Gridley, ?. Jo, and Barnes, Jo, concur. 
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BERBARD W. SNOW, Bailiff 

of the Municipal Court of 

Chi » amd CHASe A. STEVERS 

AND BROS., a corporation, 
Appellants. 


EVELYN §ILVEABERG, \ 


COURT OF CHICAGO, 





MR. JUSTICE SCANLAN DELIVERED THE OFINION OF THR COURT. 


In an action of the first clase, im the Municipal Court 
of Chiezsgo, *“velyn Silverberg, plaintiff, sued Bernard f. Snow, 
Bailiff of the Municipal Court of Chieago, and Chag. A» Stevens and 
Bros-, a corporation, defendants, be secever possession of certain 
personal property thet she claimed belonged te her and which had 
been levied upon by the esid bailiff by virtue of a certain writ 
of execution incued out of the Municipal Court of Chicege in a 
certain cause in said court wherein Chas. A. Stevens and Brose, 

@ eorporation, was plaintiff, anc I. Monte Silverberg and Mrs. I. 
Monte Silverberg were defendants, and which property was in the 
possession of said bailiff under anid levy. The ease was tried 

by the court without ao jury and the court found the isrues for the 
plaintiff and that the right te the property described in the 
plaintiff's statement of claim was in the plaintiff. Judgment 

wes entered on the finding, and this appeal, taken by the defendant 
Chas. A» Stevens and Bross, a corporation, followed. 

The defendant contends that the plaintiff acquired the 
property from her parents, the judgment debtors, I. Monte Silverberg 
and his wife, Mra. I. Monte Silverberg, and that there was no 
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delivery to the plaintiff and possession remained in the judgment 

debtors, and that therefore the conveyoanee of the property from 

the judgment debtors to the plaintiff was fraudulent per se ae to 

the defendant Chas. 4. Stevens umd Brows, a corporation. Neither 

defendant offered any evidence in rebuttal of that introduced by 

the pleintiff. The trial court found that the plaintiff made out 

@ prima facie cane and we agree with thie finding. The defendent 

argues that the evidence tends to prove a conepiracy te defraud the 

judgment creditor. The trial court stated that he saw nothing 

irregular or wrong sbout the transaction by which the plaintiff became 

the owner of the personal property in question and after a careful 

reading of the evidence, we have reached the same conclumion. We feel 

impelled to say that the abstract of recerd filed by the defendant 

does not contain #11 the material evidence introduced on the trial. 
The judgment ef the Municipol Court of Chieage ia affirmed. 
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Gridley, . 3+, and Barnes, J., concur. 
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BR. JUSTICE SCAKLAN DELIVERED THE OPINION OF THE COURT. 


On September 29, 1927, in the Bunieipal Ceurt of 
Chieage, George P. Lee, plaintif?, obtained a judgnent fer $3166.65 
against Rey i. Hammond, defendant. On Hovember 12, 1927, leave was 
given the defendant to file e eotion and petition in the nature of 
a writ of errer corsa: nobis, under section & of the Practice Aet. 
The verified petitien is as fellows: 


"J, Samuel Lieberman, represents that he is the attorney 
for the defendant an? that the suit in question is a suit sris- 
ing out of alleged brokerage coumiasions, started December, 1925, 
in which an appearance and jury demand was filed; that on January 
12, 1926, after said cause was at iesue, the same was placed on 
the next jury ealendsar and thereafter, om Kay 15, af affidavit 
was filed on bersif of plaintiff to plsee eaié cause on the 
shert cause eslendar, ehich was thereafter filed on Keay 14, 
1926, and on Eay 25, 1926, said matter was placed upon the szert 
eause calendar and set for June 24, 1926; that thereafter, on 
Bay 23, 1926, upon notice duly served, © motion was made by 
defendant te strike ssid cause from the shert cause calendar, 
which s2i4 motion was denied and the plaintiff meved to strike 
eaia cause from the shert ceuse calendar, which motion was ale- 
lewed; that om said Kay 28, 1926, petitioner was present in 
epen court and heard the announcement made by Judge Charles ?. 
Bekinley, one of the judges of the Manicipsl Court ef Chicago, 
thet said cause be stricken from the skort cause calendar, and 
thet wae the only order directed te the clerk by said Judge &e- 
Einley te be entered; that petitioner being familiar with the 
practice an4 procedure ané believing the clerk would enter the 
erder as directed by the trial judge to strike said cause from 
the shert enuse calender, dif nothing further in the matter on 
that date; that ssid clerk erroneously m4 contrary te the 
erder ef the trial judge, instead of emtering an order striking 
seid cause fres the shert cause calendar, 4id aéd thereon the 
folleving: ‘and place on Reg. Pl. 3. ¢.', which eas not part of 
the erder ef the trial judge; tuat that gart of the order ‘placing 
sai4 cause on the Beg. Pl. J. 6.' constitutes a fact erronecusly 
pleeed upen said record, and it would appear from the reading of 
gnid erder that said csuee wae stricken from the short esuse 
ealendsr an4 pleeed on the regular place jury calender, which 
wae net in fact the order of the trial court; that petitioner is 
familiar with the practice and procedure prevailing in the Luni- 
cipal Court and that there was 2 cuectom leng prevailing therein 
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that when a cause wae stricken from the short cause calendar 
that the game was net again placed fpon the trial eslendar 
without first serving a notice upon the opposite counsel of 
a motion to place sald cause on the regular trial calendar 
again; that the sbeve entitled cause was upon the reguler 
eslendar prior to the motion of plaintiff te pleee the same 
om the shert cause calendar, and under Geetion 31 of the 
Practice Act, whic: is in words and figures am follows, to- 
wit: ‘If a suit which is placed upon the regular calendar 
shall be placed upon the “short cause calendar,” it shall be 
stricken off the regular trial calendar ani eliali net again 
be placed thereon, except upen notice te all the other parties 
to the suit, his or their agent or attorney,’ when said trial 
Was piaced upon the shert csuse calendar on May 25, 1926, it 
was ordered that said ceuge aiell be stricken off the regular 
trial calendar and the clerk erronecusly entered the foliowing 
order: ‘Placed on short cause calendar, Room 1i2lsJune 24, 
1926, 9:36 A. M.,' but 414 not include in the order ‘etriking 
said cause off the regular trial calbendar;' that it now ape 
peare of record that the above entitled cause was on both the 
regular trial calendar and the shert cause calendar, when in 
fact the record, if corrected, should have ineluded the striking 
of said cause off the recular trial calendar; that it wae fur- 
ther provided under sald Section 31 that said cause shall not 
again be placed on the regular trial calendar except upon notice 
te all other parties to the mit, his or their aget or sttorney, 
and that petitioner wae at the time of the entry of ali the 
orders hereinabove referred to and is new the attorney of rece 
ord, md that he has never receive? any notice of any kind, ner 
hea any ether agent or attorney or the defendant received any 
notice ef the avplieation of a motien te plage said cause again 
en the recular trial esmlendar; that petitioner had ne personal 
knevledge ef the erroneous arder entered on Pay 78, 1996, or of 
the entry of Judgsent in the above ontitiet cause until Soturday, 
Rovewber 6, 1927, when he received « letter from his client ae 
Vinton, Kinnesota, written on the stationery of Liv, Loomis & 
Silvertrust, as follows: ‘Letter notifying defendant of the 
entry of judgment on Septenber 29, 1977, and further notifying 
defendant that unless the same be settled within the next three 
er four days, exeoution wiil be levied upon the property be- 
longing to you, ste.’ and your petitioner iumediately inveati- 
gated the files and fer the first time learned that the elerk 
errcneously failed to strike said cause from the reguleax calene- 
dar on May 45, 1926, st the time sald csuse wae plased upon the 
shert cause calendar, amd for the firet time iearned that on 
May 26, 1926, the clerk erroneously added the following: ‘and 
agp om Reg. Pl. J. €.,' omd learned for the first time that 
an 6x judguent was entered; that counsel for plaintiff 
know that defendant had a good and meritorious defense to the 
whole of said claim and in order to prevent defendant from 
having hie day in court, fraudulently refrained from applying 
for or issuing any execution, but waited until thirty days 
@lapeed befere writing direct te defendant; that defendant has 
a good and meritoricus defense, the nature of whieh is sworn to 
under cath by defendant, attcehed heretoamnd made part of thie 
petition; prays that an order way be entered corresting the 
errore anpvarent of reeerd, vis, the erder of May 25, 1926, 
entered by Judge NeKiniey, to read: ‘Strieken off the regular 
trial eslendar and placed on the short cause calendar, Room 1121, 
June 24, 1926, 9:30 A. M.,’ and cerresting further the error of 
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facet appearing of record on the order of Kay 28, 1926, to 
read: ‘Motion plaintifl te strike cause from short cause 
Calendar allowed,' and to strike from the reeord the fellow. 
ing: ‘And plaeed on Reg. Pl. J. C.,' and further enter an 
order vacating the Jud@uent entered on September %, 1927, and 
set aside the vordiet ef the jury and striking said cause from 
the regular jury calendar until plaintiff enall eee fit to 
serve notice upon defendant to place sald cause on the regue 
lar jury calendar.” 


Thereafter the plaintiff tiled on snewer as follews: 


"(1) More than thirty days have ealepsed since the date 
at whieh eaid fudgment wae entered and sald court has lest 
Jurieadiction on the eounmen law wide thereo!l to vacate, modify 
or annul the same. (2) That said Munieipal Court and Judge 
MeCarthy, who heard sald cause and ontered nuld juigmant, had 
fuli ant complete gear ef the wubfseat matter and the 
parties therete, (3) That sald Judguent wae not entered by 
Feanon of any wieteke of fact. (4) That there wae in the 
progeedings in whieh eaid law (orm ene was ontered, neither 
mistake of fact nor of law, 5) That no rule or rules of 
procedure of the Kunieleal Court, nor any statute was or were 
violate’ by said court at any time in said proceedings. (6) 
That neither said defendant ner hie atiorney was deselved ner 
misled in any way by any of said court officials or by eaid 
Plaintiff or hie attorneys. (7) “That said defendant and 
his attorney were hoth guilty of the grosseat negligence. 

(8) ‘That said cause was regularly prosecuted, regularly at 
issus, reguleriy called, regularly tried and sald verdict and 
judgeent entered were in ali respects regular.” 


There wae « hearing on the petition aid aiewer, and on Decenber 
- 24, 1927, the court entered an order sustaining the motion and 
petition of the defendant and vacating the Judgment entered 
Septexber 29, 1927. The plaintiff’ hae appealed from the order 
of December 14, 1927. 

The plaintiff hae asaigmed and argued a number of 
eontentions in support of the appeal, tut in our opinion it is 
emly necessary to conelider one, The plaintisf contende that the 

matters slieged in the petition are not mach ae entitle the defend+ 
ant to relief by a motien er petition in the nature of a writ of 
error coram nobie, and in our judgmemt thie contention is a meriterie 
oue one. The motion of the defendant was made under section 89 of 
the Practice Act, which abolishes the writ of errer goram nobig 
and prevides that all errors in fact cowmltted in the proeeeedings 


of any court of record which by common law could have been 
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corrected by that writ may be corrected by the court in which the 
error was committed by motion made at any time within five years 
efter the rendition of final judgment in the case, The errors 

ef fact which can be made the basie of such writ have been etated 
frequently by the appellate courts of thie state. (See Hargbia v. 
Thompson Hospital, 309 Ill. 147; Jnldron vy. T » R34 Illes Appe 
2873; People v. Noonan, 276 111. 430; MeNulty ve White, Ill. App. 
Cte, Gen. No» 32545; Clork ve Thompson et ale, Illes Apps Che, 

Gen. No. 519945 Loew ve Erauspe, 320 I11. 2445 Cramer y. Comsergial 





Men's Aes'n, 260 Ill. 616.) None of the matters ansignsd in the 
‘petition constitutes the kind of errors of fact which may be 
corrected by a motion umdur section 59 of the Practice Act. The 
petition, in effeet, atiempts to impexch the record of the 
Municipal Court by oral teotimony om a motion of error coram nobis. 
This cannot be done. (See Valdron v. Tarpeys supra, and cases 
cited.) | 

The judgment of the Municipal Court of Chicage entered 
December 14, 1927, vacating the judgment erder of September 29, 
1927, is reversed. 

REVERSED» 


Gridley, P. Je, and Barnes, J+, concure 
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SUPE RIOR GLOVE COs, a corporation, 
MAS. J. PINKOLSTEIN and AAMOW CHARMSY, 
Appellees. 


MR. JUSTICN SCANLAN DULIVERLD THE OPTHTON OF THE COURT. 


W. Be Slaughter, trading aw United Glove Company, plain- 
tiff, sued the Superior Glowe Company, a corporation, Mre. J. Finkel- 
stein and Aaron Charney, defendants, im the Kunicipal Ceurt of Chicsge 
in an section of the first class. The ¢ase wae tried before the court 
with a jury, and at the conclusion of the plaintiff's evidence the court, 
on motion of the defendants, directed a verdiet for the defendants. 
Judgment was extered om the verdict and this appeal followed. 

Omitting the formal parte, pinintiff's etatement of claim 
is ae follows: 

"Plaintiff's case is for goods, wares and merchandise 


furnished ond delivered to the defendants by the piain- 
tiff in the sum of $660.89 as follows, to-wit: 


dume 4, 1920, Two button machines $50 200 
Ponca lining and 602. 
Phoenix 1 466 039 
dune 20, * 3 bage and 3 Yale locks 39 250 


July 12, * 306 Dewe Soya’ Gauntlet 
Linec Gloves delivered to 
Carson, Pirie, “eett & Coc, 
as requested by defendents 1125.06 
Ané for money advances and money due and owing 
by check of the plaintiff toe the defendants as follows: 


April 6, 1920 Check 456.00 
9 2950 id 456600 

May 14 bd ® 200 .00 
aa. .? e 300 00 

dune 7 bd * 706 206 
14 ¥ ad 420.00 

24 ad sad $00.00 

23 oa * $33.61 

wuly 1 al * 60% 209 
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And that there is now due and owing from the defendants 
z Beoik ect fart banekaew with interest from Ps + ra 
The present suit was filed April 13, 1925. 

Phe defendants insisted ot the time of the trial that the 
Plaintiff failed to prove his eladm ae to amy of the defendents, but 
that, in any event, the plaintiff failed to prove that the defendants 
were jointly liable, and they so contend im this court. It is plain, 
from a reading of the record, that the second contention is meritorious. 
The evidence for the plaintiff tends to show that in Jonmuary, February 
or March, 1920, he met the defendant Charney ond that they had an 
understanding substantially as follows: The plaintiff had $5000 worth 
of wool back khaki jersey on hand, and the defendant Charney seid that 
he would help the plaintiff dispose of thia jersey by making sutomobile 
gauntlet gloves, and that after some talk the two entered into a 
“venture,” by the terms of which the plaintiff was to furnieh the 
jersey and labor, the defendant “the gauntlets,” and the defendant 
Charney was to sell to the trade the finished product - “sutomobile 
gauntlet gloves." Neither the defendant Mre. Pinkelstein nor the 
Superior Glove Compeny was a party to thie agreement. It would 
appear from parts of the testimony of the plaintiff that eertain of 
the items in the statement of claim pertain to this “vrenture,® 
although it is difficult to determine, from the proof, the exact 
terms of this “venture” and what items in the statement of elaim, 
if any, apply to it. 

Some time later, according to the testimony of the plain- 
tiff, the plaintiff entered into a contract with the defendants 
Charney and Finkelstein. These defendants, apparently, owned most 


ie 
_— 
| 
= 
wa 
SS —<— 





rages 


xt 


ks sir 


siaahtows oft dads Sveum 02 emer: Yakembese md «Amare. 


- gamelned tan at aokineisoe anaoen edd Sante sdua00% ais 
 YtewsdeT casa ah dass woutn a? abaros Vtemialg eds vot 


deviidadais sib lobbies eu sania ne-cniniidansinms 
add Phos yoursdd fxsdaotod ead bins, brad te yomvel Asad - 
 eidemesue gables <6 “nero, eis Ro svccnth s81entte ote 




















néeiasttod att mow gabe ny ud wou eh oxeds 

te ET es aett soowsat dit uaateane” yor Ms gre 
eOREL OL Lhags sath nan tha 

ott dad? tabed of? ‘co ombs odd 44 Bedatent atadheiat | 

tod (eawetneted om! to Yan of oe mknke ate oveng os bottat ! 


Foes eta 


eMhala et 23) «doo side 2 hwo $an0 09 cade eww yidokt YL 
gat by 
a Et ae SRS Here 


#& oink Dotedae owd oft ALee omon GadBe todd bmw « 
oft dotwut of ser Vitintaly off sptix Lo ema? mated 08 
drmbavted off tee “sadotiaway ots” tredawtod ose gxodete te ee 
vhideurinn” + toubexq bedetm@k? odd ebond ana od. Lom a on | 
ed? aq atedalotait .ovt tachao'ted ods todd hol *eawete: " 
bivew 43 + Anemon TEs ahd. O41 YieMg B. UAH: beep tig ey rt satg 
te atesien casi Vilvabaty ante te vob bert att Me Bong ino x sega 
*,etueney” «ist of rinoung wiofs 1 subastode ltt oy nil 
Sonmh Add oor ttt met + okra ot 03 ‘toon ae) eng! 
smals %o inensdwte ele’ mb’ amos dniiw hen “oudmey® ated 20 am 
oh, oF yiage + ut 4% 
-atalq edt Yo qomisaee weft 69 gisbnwoode: 1 Phdad outs" ee 
Btiebred> ons Mkw toanewoe o odak voroane Y2tentalg oad a 7 
Jeom Domne ¢tlfaotaggs ,stanteked ened satodaLecert bas nme 


of the stock of the Superior Glove Company, defendant. The plain- 
tiff thus states the contract: "7 then made the proposition that 

if they would increase the capitel stock of their company from six 
thousand dollars to twenty-five thousand dollars, I would take one- 
third interest in the new company, one-third of the sock and would 
pey $8333.35. * * * The Court: Say what they said. A. Charney 
said he egreed. Q. ‘het did Ere. VYinkelstein any? Ae Lre. 
Pinkelstein snid, I agree to that proposition." The plaintiff further 
testified that in fulfiliment ef this contract he gave to the defend- 
ante Finkelstein and Charmey the various checks mentioned im the state- 
ment of claim ss part payment for the stock he was te receive in the 
company and thet they depesited the checks in their bank; thet the 
defendants never increased the enpital etock of the company and never 
turned over to him the stock he was entitled to under the agreement; 
that the total amount of the cheeka ($3953.61) and the first three 
items im the statement of claim were to apply om account of stock 

in the Superior Glove Company that he wus to receive. In the 
exemination of the plaintiff the following occurred: %{. Bid you 
expect to get the $8300.00 in stock? * * * The Witness: A. Mo, 

I expected to continue and make payments, sr. Chatroop (attorney 
for the defendants): Q. You didn’t continue? A. I did net con- 
tinue." The witness further testified that he did not continue the 
paysents for the reason thet the defendants Vinkelatein and Chorney 
41d not increase the enpital stock of the defendant corporetion. 
There ig no cvidence tending to prove that the defendant corporation 
Was @ party to thie agreement. Im the lower court the following 
oceurreé: "The Court: May I ask a question: Are you suing for 
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breach of contract; failure to deliver the stock? Mr. Clancy 
(attorney for the plaintiff): Yes, certainly. The Court: Very 
well, that ie the only iseue here then. Mr. Chatroop: They cannot 
sue for « breach of contract under that statement. Mr. Clancys 
Why not?* The counsel for the plaintiff takes «a different position 
in this court. 


"Ve have frequently held that under the common 
lew and this statute, where the joint liability is 
denied by a part of the defendants, the burden of proof, 
by a plea verified by affidavit, is upon the piaintiff 
to show the joint liability of al11 the detendante, 
including those whe failed te file pleas, unless he shali 
amend his declsration and cismiss the suit ae to such of 
the defendants ae are not shown to be jointly puny with 


the others. { Heide 36 This ash) & 
aengone 45 id. 4353 ou orem rs ere Anede) 
orkmen Vv. sulin» 2: 173 de 2983 aged an ve & 


137 id. 344; Cassady v. Trustees ¢ : 

S60.) It is alao well petbled thet, even in the ceeanee 
of a plea denying joint liability, the evicence must show 
such liability ss te ll ef the wot haa in order to 


entitle the plaintiff toa ee ie (8 Ve 
ys! ,» and esses eited.)* 2 Ve 


le 567, 569.) 










“Where a declaration or statement of claim charges 
a joint lisbility, and ome of the defendants shows that 
he was never liable, a recovery cannot be had against 
the other without dismissing the defendant not liable and 
amending the declaration or statement ef claim by omitting 
the charge of joint liability, unless some of the defendants 
make a persona defense - as insane, ry mag oF bankruptey 

20 


or the like." yas Chaea 
Till. Appe 291, 293. ee also Gol 


in the affidavit of merits the defendant, Superior Gleve 





Company, averred that it hed a set-off ageinst the plaintiff in the 
sum of $26,424.06, and that it “claims the right te set-off against 
plaintiff in this suit if plaintiff proceeds ageninet the defendant, 
Superior Glove Co., alone.” “hen the case was celled for trial, the 
pleintiff “presented a motion to the court that the matters and things 
set up in the amended affidevit of merits filed in this cause by the 


































ee S 
RR 
i ae 
Ks 
f 
ie 
} yomal® +t *Apose oes weyiion os gpattay trate Je Sa 
i tt 2. Fs + 
ete¥ icusod edt -viabadroe nsY a (rates J Saal soi ys oo 
| Sonne Yons :qoortad® + ai mod ove weet Um “fel, ot ta | 5. Lt : 
H yemel® «ail -tneaee ate oats ‘xebaw donuemes Yo a » 0% om 
| aeksheey duece Yb a weds rurale ests 0 Leamies at Be 
wie wt ee a 
| wars ri ‘ees: sasit 8 to (Lemon pert evad yr 
i oo me st | ‘soduteds rt ) 
i ‘yh eh gtkvank tie ys 0 ce xe tq a ere 
i} aafuabrotas a tis R. o edstheat éukol edd wads @ 
Hl: “ae tome of ro. shan eat as beliei ody eaeds gatos fonk 
ie Ye deve of 02 thun en? aaimal bra uokdenatoen eld ; 
Ww ithe waabet. (800 Mia Re " 
| are iain te tasty Sia Ped 
secant ap mass” | a ed Tihishale odd oLat fa 
® tate ke ‘wees 990 to moltacaloed a , oxasty* es 
re ith ays badd od jonmes YreVOo en ne : aoe Even peers s 
ane eifais ton tnadawteb wtitseionth duortttw iw ood | rs Te 
gukssiae yd utale Te inemedaga <0 motdscatoe®,o ods gmk a 
ariateny tak ots: Se. qin: apading. vi) biate. egzady. i 
Ue? set on ~ eum ted 4 a 





pani aeiasqu «tawbuaiod edd etirom te Sivehi Ts edt mh). Wipe . 
eid at Thkemiosg odd tendaga Vtowtee w bad th. dads, POTIONS vomsqaety fe 
tenkaga Yo-dos o! setghy 6d gmbade”. 42 godt dam 000ob6 988 Reomeme 
stanbaoteds edt Jomiope sheoperq Tiitalaliq 22. diva ebds a ‘Tiles alg 

odd slated 202 boLiog saw asap odd sodv “somple «999 veld. robe “ | 
equidéd ban aveiden old, feds dupes ed! of meksiom.s. Sednesorg” matted, 
odd od guaep “tela md DOLLL adizes Yo give We bobnewn.ed? ai, ene 





defendants constituted and woe an affirnative éefenge and that the 
burden waa upon the defendants and that they should firet proeced.” 
This motion was overruled by the court and the plaintiff contends 
that this ruling constituted reversible error. ‘e find no merit 
in this contention. 

The judgment of the Municipal Court of Chicage is 


affirmed. 
APP ISWED, 


Gridley, Po Jey and Barnes, J., concur. 
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ARTHUR K. G end i5SLIS uy PAIGE, “ae ae 

copartners ¢ business ag Platt ~ ff ‘a é 

foe / fora ROM SUPERIOR 

oe) mee } 

/ ae a sot ie COUNTY. 
ae Sppellee. 


BR. JUSTICZ SCABLAN BELIVERED THE OPINION GY THE COURT. 


In the Scupericer Court of Cook County, in an action of 
assumpsit, in s trial before the court with a jury, there eas a 
verdict returned finding the issues for the defendant. Judgment 
was entered upon the verdict and thig eppeal fellowed. The 
Plaintiffs, real estate brokers, were employed by the defendant 
to precure = purchaser for cartain property belonzing to the 
defendant and located at 70th street and Og<lesby avenues Chienge. 
It is conceded that the only issue of fset which was presented te 
the jury “as whether the plaintiffs had abandoned the deal before 
the sale was mace toe the prospective purcheser. rom an instruction 
given on dbehslf of the defendant it would appear that the latter 
tried the case on the theory that the testimony on the eubject of 
the alleged abandonment «ss practically confined to that of the 
defendant méerson and the plaintiffs' witness XcGarthy, and the 
é€sfencomt here argues that the testimony of 4ndereon rings true and 
the testimony of ZeGarthy decs not. Om the other hand, the plein- 
tiffs centend that there are significant facts amé cireumstences in 
evidence that tend etrongly to corroberste the plaintiffs’ theory 
of fact thet they had met sbandenmed the deal befers the same was 


comcummated. “e sre satisfied that the proof om the contreverted 





5 


a 


a 


= 


od Sudmens<q sew sodsw oat 2 exenl pone wd saat nabs me 
’ eteted Lnsh od3 bemedaeds tol o¥iakaly oie tebieni tan 
soljowtient ae sett .Teeadaaeg ovbdooqnong and ee oben mn 
ee Sojdal ois dadt tseqqs Siwew $f tmabaoteh add te Vested | 
| Yo soetdae axis se ont so03 oil Soe reeds od m0 000 « 
end to Jad? ef doch Ineo UlLasigearg saw smemnehands | 
| odd un  yitzsPoN sagmsew 'ertidmleta edt tae sareber 
hee out wants mossekas Yo Wiabtent att tal womyse: nd 
~nialg oxi! . toad r9dty odd m9 tom s00d lttaDe Yo 
| 


sk aeomiag suas the tats afoot smeottinyte Perr) ered? zadd he 
eres "wttisniaig ed sdenedetse0 08 ‘ehamoxds ‘pase dads ov 
aeW gies of4 sxocisd ineh eff bemebneda fom Bact xedis tad @ 
bedxovottaos om: me tooug off Jods hektetioe oxa oF 





.- fo ee ae : 
i 7 
ees St CU ee hae 3 ge paw i '. SD eee ee 











question of fact is, to eay the least, very clese. im such a state 
of the record it was importemt that the jury be correctly instructed 
ae te the law. 
On behalf of the defendant, the court ineatructed the jury 
as follows: 
“The jury are instructed thet the plaintiffs, 
Glatt & Price, are required by law to ectablish their 
claim in this suit by a preponderance of the evidence, 
by the greater weight ef the evidence. 
If, after considering all of the evidence in this 
care, you should find thet the evidence upom any question 
is equelly balenced, you choule smewer such question 
against the perty who tne the surden of euch iecues, for 
im such case there would be no prependceranee in faver of 
such prepositicn. 
If, upom the whole easey the jury «re in doubt from 
the evidence az to whether the ¢ fendent is indebted to 
the pleintiff<, or if the evidence leaves the question 
evenly balanced xs to whether the defendant is indebted 
to the plaintiffs, then your verdict sheuld be for the 
defendant .* 
The éefendent conceces, as he suet, that the above instruction was 
erroneous. Sy the first cleuse of the last paragraph the jury are 
inetructed to find s verdict for the defendant if they “are in doubt 
frem the evidence sac te whether the defengant is indebted to the 
Plaintiffs.* The language compleined of resuired the plaintiffs to 
preve their case beyond a doubt, and it placed upen them a heavier 
burden than ig carried by the “tate in a criminal prosecution, for 
where the “tate proves ite case beyond «a reasonable doubt, it is 
entitled to a verdict, and the language in question dees not even 
limit the doubt to a ressonable one. In the present suit, even 
though the jury enterteimed a doubt as to whether the plaintiffs 
were entitled to recever, nevertheless, if the plaintiffs proved 
their case by a preponderance of the evidence they would be entitled 


te a verdict. 
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The plaintiffs« contend that the court erred in giving to 
the jury, at the instance of the defendant, the following instruction: 
“The court instructs the jury that if the plaintiff 

said to the defendont that he would have mo more te do 

with the prospect or the desl, the defendant had « right 

te take him at his werd and employ amother broker to sell 

the property if he could te the seme prospective purchaser, 

amd under such cirewestences the plaintiff would net be 

entitled te a commission om the sole.” 
We are of the opinion that there is merit im this contention. The 
instruction is erroneous beeruse it fails te confine the jury te 
the evidence in the case. It is alse erroneous in that it singles 
@ut the evidemece of a particular witmess anc direets a verdict for 
the defendant if the jury believe that evidence to be true. The 
inatruction was apperently based upon certain evidence ef the ce- 
fendant Anderson, wherein he testified that Hr. NeCarthy, 2 sales- 
man employed by the plaintiffs, came to him and told him that he 
had a party whe mde an offer of $145,006 fer the ouilding in question 
and that that was all that he could get for the building. Amderson 
further testifieds “I said i wouwldm’t sell less than $149,500 and I 
asked bim if he wer't ge back anc see hie party once more and he said 
that he will not. He dome ali he ean do. it is mo use. ‘I seme all 
I cam do,' he says, ‘and if you don't wamt to secept $145,000, I will 
have te give up the desl.’* This conversation was denied in tote 
by Mr. BeCarthy, but in addition the plaintiffa contend, and with 
justification, that there are facts and circumstances im the case 
thet tend stromgly te support the claim of the plaintiffs that they 
4id not abendon the deal and that therefore the plaintiffs hed the 
right to have their case determined upom ali the evidence. Im the 
closing ergument to the jury, counsel fer the defendamt argued that 
it was the stery ef Anderson against the story of MeCarthy anc that 


the (the counsel) thought thet the court would instruct the jury that 
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the pleintifS must prove the story of McCarthy by a preponderance 

of the evidence. This srgument tended to emphasize the aforesaid 
vice of this instruction. The pleintiff.« alse contend, ané with 
justification, that the instruction is erremeous fer the renseon that 
all the evidence, se well as certain offers of proot, tends to show 
that Elmore & Company, the other broker, was the agent of Mise Maroney, 
the purchaser, anc not of the (cfendant. The defendant makes no 
attempt to enewer the criticisms ef this imetruction save in one 
reapeet, that the errer in not cenfining the jury to the evicence, 

was cured by other lastructiona. 

The plaintiffs centend that a eertain etatement made to the 
jury by counsel for the dcfend«at in the clesing argument wes highly 
prejudicial te the plaintiffa. uring the clesing srcument, counsel 
for the defendant made the folicwing statement: “and yet, now, after 
thie man Anderson, im good faith, Bas secepted a purchaser and paid 
the comsiseion, they come in here and «amt to hit him for enother 
ene.* Counsel fer the plaintiffs ebjceted to this ctatement and moved 
that it be stricken out om the ground. that there wae ne testimony tea 
support it. After the court had sustained the objection and «tricken 
out the statement, coumsel for the defendant stated that there was 
evidence that coumissions had been paid to another broker, and after 
the court had repeatec its ruling, coumecl for the plaintiffs mace 
the following statement ic the jury: “Gentlemen, we know he was 
represented or somebody vas represented by smother real estate dealer 
in this matter. Probably the recerd coeen't show whether 2 commizsion 
was paid.” There was mo evidence in the record that the defendant 
hed paid commissions te another broker, ané the statement complained 


of eee ef such a character s<¢ wie very likely to prejudice the 
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Plaintiffe® rights. The instant ease was manifestly net one-sided 
upon the evidence, and in our opinion it is quite cleer that it cannot 
be seem that the statement ¢id not result im injury te the plain- 
tiffa. After the triel court had sustained the cbjection to the 
statement of counsel and had eslled hie atiention to the fact that 
there was mo evidence upon which te base the etatement, the counsel 
only aggravated the prejudicial effeet of his first statement by his 
subsequent ones. It woule sees as theuch it «as his fixec intention 
te convey to the jury the impression that cemiscsions had been paid 
by the sefendunt te another broker, im spite of the fact thet there 
Was mo evidence in the recerd to warrant such a etatement and after 
the court hed ruled that his argument wae improper. Im our opinion 
the harm of the «statements in question was not undome by the conduct 
of the trial court im the premises. 

The plaintiffs Aave sasigned other points in support of 
their contention that 2 new trial should be grantei, but in our 
opinion it ia mot necessary to refer to smy of theses 

Yor the reasens stated the judcment ef the superier Court 
ef Cook County is reversed and the csuse is remanded. 

REVERSED ABD RAMANDEDs 


Gridley, *. Je, and Sarmes, J., censure 
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Tuesday, the first™d of May, in 


the year of me. one a nine hundred and twenty-eight, 
} 
f 





Begun and held at Ottawa, o 


j j \ 
within and fo / the Second District of /the State of Illinois: 
/ UY 

Present--The of NORMAN L, JONES, Presiding Justice. 


Hon. FRANKLIN H. BOGGS, Justice. 


; O rT 
Hon. THOMAS M. JETT, Justice. 94 cy | A ee 
Ww telle OOD 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 





BE IT REMEMBERED, that afterwards, to-wit: On 


JUN 27 1928 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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General No. 7890 ' Agenda No. 3 
In the 
APPELLAT COURT OF ILLINOIS 
Second District 


February Term, A.D.,1928. 


THE PEOPLE OF THE 
STATE OF ILLINOIS, 
Defendants in Error, 


~~ er 


vse Error 
County Court 
GHARLES CAMERY, Lee County. 


Plaintiff in Error. ) 


— 
ome 


OPINION by Boggs, J» 

The state's attormey of Lee County filed an information in 
the County Court against plaintiff in error, consisting of three counts. 
The first count charged the inlawful possession of intoxicating liquor 
on June 8, 192%, the second count charged the unlawful sale of intox- 
icating liguor on said date, and the third count charged unlewful 
possession Off July 9, 1927. On the trial, plaintiff in error was found 
guilty on the first and second counts. Judgment was rendered on said 
verdict, and a fine of $100. was imposed on the first count and $150. on 
the second count, with an order of comnitment until the fine and costs 
were paid. To reverse said judgment, this writ of error is uedaemn bala 

It is first contended that the evidence in the record is not 
sufficient to warrant said verdict and judgment. 

The oral testimony on behalf of the People consisted princi- 
pally of the testimony of one Harry Baumgartner and one Madalynne 


Dilkey, paid investigators. Baumgartner testified that he “purchased 
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eral bottles of alcohol from him (plaintiff in error); I purchased 
one on June 8th, one on June 29th, and one on July Sth, 1927; the first 
"two bottles I turned over to chief ieputy sheriff, Mr. Richardson, the 
other one to the sheriff at the county jail; Madalynne Dilkey was with 
“me when I purchased that lijuor June 8th and June 29th; I purchased the 


Z 


liquor on those dates from Charles Camery; I paid him at the rate of 


| 
$4.00 a pint." 
| The witness Madalynne Dilkey testified that she was with 
a ist ge "when he ealled on Charles Camery or met him; bottle marked 
People's exhibit 1, I saw that bottle on June 8th, 1927; bottle marked 
People's exhibit 2, I saw that bottle on June 8th, 1927; we purehased 
it down on the River Road in Dixon, Illinois, from Charles Camery, poth 
bottles. Harry Baungartner purchased and paid for them.******** I saw 
bottle marked People's exhibit 3 on June 29th, 1927 at the office of the 
Dixon Cab Company; it was purchased by Harry Baumgartner from Charles 
Camery." Baumgartner testified that he and Mrss Dilkey drank of koe 
liquor so purchased, and tha® it was intoxieating; that the bottles 
containins the same were sealed, marked and turned over to the sheriff's 
foree. The evidence discloses that said bottles were in charge of the 
sheriff's office up until the time of the trial, with the exception of a 
brief period in which they were turned over to a chemist for the purpose 
of analyzing the contents thereof. The testimony of the chemist was to 
the effect that the liquors in question contained 95% aleonol by volume. 

The only evidence directly disputing such sales was the testi- 
mony of plaintiff in error. He denied ever having sold any intoxicating 
liquor to either Baumgartner or Mrs. Dilkey. Some three or four wit- 
nesses testified to the effect that plaintiff in error's general repu- 
tation for being a peaceable and law abiding citizen was ascii. 

One contention made by counsel for plaintiff in error in 


eonnection with the sufficiency of the evidence was that the liquor 
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which was analyzed and which was offered in evidence, was not suffieient- 
ly identified as the liquor alleged to have been purchased from plaintiff 
in error. Baumgartner identified the liquor in People's exhibits 1 and 
2 as being that which he had purchased from plaintiff in error. Fred 
Richardson, deputy sheriff, testified that People's exhibits 1 and 2 
were delivered to him by Saumgartner, and that he had possession thereof 
continuously until he turned the same over to the chemist to be analyzed, 
and that after said examination they were returned to him and he had 
had possession of the same until the time of the trial. The evidence 
as to the identity of the liquors in gue stion is sufficient to support 
the verdict. 
The law places the determination of us guilt or innocence of 
a defendant in a criminal case with the jury, and it is only when a 
reviewing court can say from a consideration of all the testimony there 
is a reasonable and well-founded doubt of the euilt of the accused, 
that it is warranted in reversing a judgment on the ground that it is 
not supported by the evidence. People v. Goldman, 318 Ill. 77-923 
Gainey v. People, 97 Ill. 270; Steffy v. People 150 Ill. 98; MoeGoy ve 
People, 175 Ill. 224; Lathrop ve People 197 Ill. 169. In People v. 


Talbe, S21 Ill. 80, the court at page 92, in discussing a question of 





this character, says: 

"We have frequently held that the most important and useful 
function which a jury is required-to perform is to determine on which 
side of a controversy the real truth lies, where the evidence is 
thoroughly in conflict as to material facts and is irreconcilable, and 
that this court is not warranted in reversing the finding of a jury 
on the facts where no reversible error is shown, even in cases where 
the finding depends eainiy Jen the testimony of one witness." Citing 
People v. Gainey, supra; People v. Zurek, 277 Ill. 621. 


The evidence is conflicting and under the holding of the 
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supreme court in the above cases, we would not be warranted in reversing 
the judgment on account of the weight of the evidence. : 

Counsel for plaintiff in error ufges most strenuously that the 
testimony on the part of the People should be discredited, for the 
reason that the People's witnesses were paid investigators. 

The court gave two cautionary instructions on behalf of 
plaintiff in error in reference thereto. Plaintiff in error's eighteenth 
Dikteun tion is as follows: : ; 

"The evidence of professional detectives and policemen upon 
aisputed questions of faet arising in criminal cases should always be 
received with a large degree of caution. From the nature of th@ir busi- 
néss and their frequent and constant association with members of cvimient 
Glasses, their minds are often unduly biased and prejudiced against 
those accused of crime, and in whose arrest they have been instrumental, 
and their testimony thereby helena Speeuias them." . 

The jury were fully advised with reference to considering the 
interest or bias of a witness, in determining the weight and credit to 
be given his testimony. 

It does not follow that, because a witness is a paid investigat 
or, his testimony is not to be eonsidered, or that a verdict may not be 
based thereon. Burns v. People, 45 App. 70-71; People v. Gioppi, 322 
Til. 355-358. The court did not err in overruling the motion for 4 new 
trial on the ground that the verdict was not supported by the evidence. 

It is next insisted that the court erred in permitting the 
state's attorney, in the cross examination of one of the character wit- 
nesses, to inguire as to whether this witness had not proposed to plain- 
tiff in error that he plead guilty to the charge in said information. 
The state's attorney was allowed to exeeed the proper latitude in said 
@poss examination. However, a large part of this cross examination 


was meade without any objection being interposed thereto. On the whole, 


we are of the opinion that -laintiff in error was not seriously prejudiced 
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by the ruling of the court in this connection. 

i It is also insisted that the verdict and judgment is erroneous, 
for the reason that a verdict of suilty of unlawful possession and of 
unlawful sale of intoxicating liquor could have been found arainst 
plaintiff in error on the same evidence. This point is not well taken. 

Where an indictment charges two or more offenses, parts of one 
transaction, which are in their nature such that defendant may be suilty 
of all, it is not required that the state's attorney be put to its 
election, Goodhue v. People, 97 Ill. 57; Herman v. People, 131 Ill. 

994; People v. Warfield, 261 Ill. 293; People v. Munday, 280 Ill. 32}; 
People ve Pilinski, 295 Ill. 582-385, 
No motion was made by counsel for plaintiff in error to compel 
_the state's attorney to elect on which count or counts of the information 
he would proceed. Plaintife in error is therefore not in a position to 
urge said contention. We are not, however, holding that if such motion 
had been made, the state's attorney should have been required to elect. 
The record discloses that this was not a case where an election was 
required to be made. 
It is also insisted that the court erred in giving the first 
and second instruetions given on behalf of the people. We have examined 
said instructions and hold that the objections thereto are not well 
taken. The court did not err in giving these instructions. 

It is next insisted that the court erred in giving the People's 
fourth instruction. This instruction states a correct prineiple of law 
and the court did-not err in givimg the gsm 

It is next iaiteted that the court erred in giving the People's 
fifth instruction, for the reason that it does not require proof as to 
sales, ete., on the exact date stated in the information. It was not 
necessary that such proof be made. The authorities are so uniform on 


_ this point that it is not necessary to cite the same. 
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Lastly, it is insisted that the court erred in giving People's 
‘seventh instruction, which is as follows: 
"The Jury are instructed that in determining what facets are 
proved in this ease, they should carefully consider all the evidence 
given pefore them, with all the cireumstances of the transaction in 
paanbion, as detailed by the witnesses, and they may find any faet to 
be proved which they think may be rightfully and reasonable iiieedi 
from the evidence given in the case, although there may be no direct 
testimony as to such fact." 

fhe evidence as to said possession and sales being direet it 
would have been well not to have given this instruction. However, it 
states a correct vrinciple of law, and plaintiff in error was not pre- 
Judieed by the giving of the same. . 
Findings no reversible error in the record, the judgment of the 


trial court will be affirmed. = 


Judguent affirmed. 
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STATE OF ILLINOIS, 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 








hundred and twenty- 





Clerk of the Appellate Court 
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AT A TERM OF THE APPELLATE COURT, 


i 
| 
Begun and held at Ottane, on Tuesday, the first day of May, in 
the \year of our Lord one thousand nine ‘hundred and iwentyetent 
\ ; ' 
within and! for the Second District of the State of Illinois: 
Bee Hoh. | NORMAN L. JONES, Presiding Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 
Hon. THOMAS M. JETT, Justice. 


JUSTUS L. JOHNSON, Clerk. 
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FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
JUN 27 1928 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Agenda No. 9 
In the 
APPELLATE .COURT OF ILLINOIS 
Second District. 


April Term, Ae De, 1928. 
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Tilinois. 


FHE PHOPLE OF THE STATH ) 
OF ILLINOIS, . ) 
Defendant in Error } 
4 : ) Writ of Error to County 
VSe ) 
Court of Henderson County, 
) 


ALSEANDER NELSON, 
Plaintiff in Error 


. 
| OPHNION by Boggs, J. 

Plaintiff in er-or was tried and convicted in the County 
Court of Henderson County on an information charging that on September 
25, 1927, he "did then and there wnlawfully have in his possession cer- 
tain intoxicating liquor, which then and there contained more than + of 
1% of aleohol, by volume, and which was fit for use for beverage pur- 
poses, the possession of which said intoxicating licuor was then and 
shere prohibited and unlawful and in violation of section 28 of the 
Illinois Prohibition Act; said intoxicating liguor being then and there 
possessed by the said Alexander Nelson with the intent to use the same 
in violation of the Illinois Prohibition Act, without his then and there 
having a permit from the Attorney General of the State of Illinois to 
possess said intoxicating liquor, contrary to the form of the statute," 
ete. Plaintiff in error was fined $100. and was ordered committed to 
the county jail until said fine and costs were paid. To reverse said 
judgment, this writ of error is prosecuted. 


The record diseloses that on September 25, 1927, the sheriff 
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said county found plaintiff in error and another party in an intoxi- 
Neate eondition, lying atone the side of the road some three-quarters 
of a mile south of Ocuawka. Seareh being made, a pint bottle with some 
‘2e" of liquor therein was found on the person of plaintifis in error. 
‘Plaintifs in error was placed under arrest, and the above mentioned 
i reid tion was filed against him. : 
. The testimony on the part of plaintiff in error was to the 
fecteas that " and his companion, Charles Opey, had been riding around 
bai an automobile with some other men whose names he did not know; that 
“they had beon drinking and when they left the automobile, the other men 
gare Opey the bottle in question; that he and Opey gat down by the road 
and Opey told him to take a drink, which he did; that Opey went to sleep 
and he, plaintiff in error, put the bottle in nis pocket and thereafter 
went to sleep. 

It is contended on the part of the plaintiff in error that the 
siving of People's instructions 2 and 6 was reversible error. 

Instruction 2 is as follows: 

"Pre Court instructs you that, under the law of this State, 
the possession of intoxicating liquor by any person not legally permitted 
to possess intoxicating livuor, shall be prima facie evidence that such 
liquor is kept for the purpose of being bartered, furnished or other- 
wise disposed of in violation of law; it shall not be unlawful to pos- 
sess intoxicating liquor in one's private dwelling while the same is 
occupied and used by him as his dwelling only, provided such intoxicat- 
ing liquor was lawfully acquired and is for the use only of the personal 
gonsumption of the owner thereof and his family residing in such dwell- 
ing and of his bona fide quests when entertained by him therein, put the 
purden of proof shall be upon ‘che possessor of any intoxicating liquor, 
in any action concerning the same, to prove that such liquor was lawfully — 


acquired, possessed and used." 
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The giving of this instruction, the wvidence being conflict- 
ing, was erroneous. People v. Tate, 316 Ill. 52; People v. Garey, 245 
App. 100-108. The court, in People v. fate, supra, in discussing an 
instruction of this character at page 59 says: 

"This instruction does not state the law, and particularly the 
last part of it, * * * This placed the burden of pro#éf entirely upon the 
defendant, and was erroneous. ‘'e want to emphasize again that it is 
improper is a @ase of this kind, wherein there is a contest on the evi- 
dence, under section 40 of the Prohibition Act, as to what constitutes a 


prima facie case, to inform the jury, in substance, that the defendant, 





an he makes a defense, must overcome the prima facic case. When a de- 
Resilient gods to trial and introduces evidence disputing the facts charged 
in the indictment, it is a question then whether the evidence establishes 
& case against him of guilt beyond a reasonable doubt. On a contest the 
uestion is solely, Have the People established the euilt of the defend- 
ant bgyond a reasonable doubt?" 

Instruction 6 is as follows: 

"The Court instructs the jury that the defendant having become 
a witness in his own behalf became the same as any other witness, and that 
his testimony should be subjected to the same tests as are legally ap- 
plied to the testimony of any other witness; that in determining the 
degree of credibility that should be accorded his anituouy., the jury 
have the right to take into consideration the fact that he is interest- 
ed in the result of the prosecution; that if, after considering all the 
evidence in the case, you should fine that he has wilfully and corruptly 
testified falsely to any fact material to the issue in the case, y ou 
have the right to disregard his testimony except insofar as it was cor- 
roborated by other eredible evidence or facts and circumstances appear- 
ing in evidence." 

This instruction is erroneous in limiting the statement of the 


law with reference to a witness wilfully testifying falsely on a material 
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in issue to the plaintiff in error. If an instruction of this 
' racter is given, it should be veneral, and permit of its application 


y witness that the jury may fine it applicable.to. Other witnesses 
/ 


sie “4 , > 





‘a Complaint is also made that the information is duplicitous. 
+) 


tion to quash having been made, this point is not well taken. 
It is also insisted that the evidence disclosed that plaintiff 


rror was so intoxicsted as to have been incapable: of forming an 
ag f 
_ etc. We are not going into the sufficiency of the evidence, ag 


‘ease will have to be retried. 
~~ 
" For the reasons above set forth, the judgment of the trial 


i 


our will be reversed and the cause will be remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, 

SOU BISA NCEs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand nine 








hundred and twenty- 





Clerk of the Appellate Court 
(88416—1M—5-28) <gepe7 
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AT A TERM OF THE APPELLATE COURT, 


Begun and eld at Ottawa, on Tuesday, the first day of May, in 
the year of 6ur Lord one thousand nine hundred and twenty-eight, 


within and for the Second District of the State of Illinois: 


Present--The Hon. NORMAN L. JONES, Presiding Justice. 


Hon. FRANKLIN H. BOGGS, Justice. 
4 @: T | 4 e ys G' 


Hon. THOMAS M. JETT, Justice. +p 


QS 


JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 


JUN 27 Wee the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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i j May Term,A. De» 1928, 


s0ple of the State ) 
” : sis 
Defendant in Error, 
ee Writ of Beror to the 
ss ) County Gourt of 
: } Roek Island County, 
at } Illinois. 
3 tiff in Bre ‘OFe ) 


OPINION by Boges, Je . 


\ 









| ‘afi | H Sete | 
Ms ‘es aa At the February Term, 1927, of the County Court of Rook 4 
rn ae 7" 
iz Talend daekty, plain tits in error was found guilty under an inf oration — y 


| Eaampetetsne of three gounts, the first of whieh eharged the unlawful 


ston of. intoxtoe ini Li uors; and the third, the meintenance of a 
aman under seetion 2 of the Illinois vrohibition Act. Judgment be 
onder 4d on the verdict, and plaintiff? in error was sentenced to cn 
sin went in the county jail and fined 25006! 0 unilor each count, i 
a with ® work orden, ete. To voverse said juigzent, thie writ of error 
om ‘proseauted, : + 

We Hi _ The first ground relied on for a reversal of said sullg~ 
' : a the overrulins of the motion to quash the seareh warrant sued | | 


A motion wae filed in this eort hy defendant in error 4 
ten that part of the bill of exeepticns whieh purports to set | 
) ~ * 99 aan on the métion to quash said sea ch warrant, on the q 
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| 3 were had. and no order was obtained during said term allowe 
a tne adai tional time therefor, This motion was taken with tho onse.s 
i on Judgnent was entered on Mey 12, 1927, being one of the 
regular days of the April Term, at which time pleairtiff in error was 
_ ehven, sixty daye in whieh to file his bill of exceptions. Seta bill 
exseptions was finelly filed on February 16, 1928, being wituAthe 







me subsequently fixed by the court. It was apparently attempted to 
| the proceedings bad on the scaring on the motion to cuagh said 
a warrant a part of the bill of exeeptions filed. February 16, 
25— The entire. procecdings on anid motion were bad at the February 
ry 19276 In order to make such proseedines a part of tho record, 
$. Was neoessary Gither that a bill of exasptions be filed at the 
ok ry term, 1927, or that an order be omtered at sald sone extending 
| te time therefor, Franklin Park vs Lvanklin, 228 Tlle 591; City of 
“Ghicago v. Hurl burt, 235 Ill, 204-205; Lineh 4 fo. ve Zenith Pupnage 
Soe, 245 Tlie 586-589; Ecople v. May, 276 Ill, 352-324; Kimber ve 
| Elmber, $17 Tlie 561-566, The motion to strike that part of the bill 
of exceptions having to do with the proceedings on the motion to ouash 
said search warrant, should be allowed. Gity of Chiengo ve Murl 
‘mupra, 205; Finoh & Cos ve Zontth Fummoo Joe, supra, 209; Illinois 
- Inprovenent fo. Ve Yeingen, R71 Ill. 23-26, Ti is t crefore ortered 
thet such portion of the bill of exceptions be stricken from the files. 
! Ho complaint is made of the wulines of tho aourt on the 
_ @videnge or on the instructions, and it is not sort nded that the verdad 
at of the jury is against the ebtgnt of the evidense, The resord 
diseloves that in the basement of & corn eilb on he promises of 
plaintitt in error, two stills, a kerosene stove, ani nine barrels 
of mash were found together with two 50-”alion barrels, 1 10-gallon 


/ keg and & Segallon jug, of intoxicating lieuors, It ms sdlaitted 
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m ie feted that the liquors contained more than 50% of aloonol by 


he 


; tt TAS also contended that the state's attorney, in his open- 
= mtatenent iit in the closing argunent used lenguace whioh was pre= 
Lcial to Plaintiff in error, Plaintiff in error, however, is not 


est 


na position to urge thia sontention for the reason that in his 


i ae 


7 Ltten motion for a new trial, no complaint was made with reference to 
the conduct of the state's attomey. 





bes a Shen a party files his motion for a new trial and apecifies 8 
tt ® grounds of his motion, he is confined, on appeal, to those reasons 
on sified and set forth in nis motion in the court bdelow, and is held 
to have waived all sauses for a new trinl not so stated. Vest Chicago 
“ Strect Re Re Re Ode ve Krueger, 166 Ill. 586; Matthows v. Granger, 196 
| Tle 164-170; Jeneway ve Burton, 201 Ill. 78-80; People v. Clone, 298 
‘TLL, 321-334; People ve Rigkers, 326 Ills 290~232, 

. lastly, it ia contended that the Svudement and sentence of 
£ court fs arroneous, for tho reason thet it in effect imposes a 
— double punishaent upon plaintiff in error. 
Thet part of the judencnt and sentence complained of is as 
follows: } 
es "It 4s further ordered that after the fine and costs are 
as worked out under the first count, the fine and ¢osts under the second 

sount shall then be worked out, and then when the fine and soute under 
. the sesoni count have beon worked ont, the fins and costs under 

‘the third count shall then be worked outs and also ordered that the 

“gounty superintendent of highways of Roek Islend County, Tllinsis, may 
we gonfine the eaid defendant in the county jail of Rosk Island Sounty, 

- Tilincis, during the night, or at any other time such prisoner geannot 
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32 , People Ve Hormann, 245 Appe 94, People ve Gary, ®45 Appe 100, the 
. ha on sent or sentence entered in this ofuse is erronoous, insofer as it 


the night or at any other times such prisoner sannot be kept at 
Paragraph 385, chapter 38, Cahill's Statutes, provides that “any 
per of a workhouse, street gommissioner, city marshal, or supervisor 
of “voata, or person in whose keeping sush convicted person may be plage, 
ae y "provide for the safekesping of sush person during the time sush pem 
3 o my he in his charge, by providing balis and chains and attaching 
ines to sugh pexvson ot any time, and mes if domed necessary to prevent 
° escape of such prisoner, confine hin in the county jeil during the 
cnignt and at any other tine such prisoner cannot be kept at work." 
a In Béople v. He » Stpre, in diseussing thie question, the 
‘evart at page 98 says: 
; | “In making the order for payment in lebor, in defeult of pay= 
“ment in money, the court hes confused the provisions of section 290, 
‘Gahilita Ste She 38, pare 3835, with those of section 391, Unhill's St. 
@he 36, pare 384, ‘This order should have followed sestion 391. It 
should have directed that dofendant work out sueh fine ond 211 costs: 
(a) In the workhouse of the city, town or county, or (b) in tho streets - 
and alleys of the city or town, or {¢) on the public rornds in the county 
‘under the proper person in sharge of sush workiouse, streets, alleys or 
public roads, at the rate of %1,.50 per day. Then the 'proper person,’ 
in whose keeping the order placed her, sould provide for her safe-keep- 
ing by tho use of bells and ohafins and, if he deemed it necessary to 
‘prevent her esenpe, he could confine her in jail during the night, end 
at any other time she conld not be kept at work, provided in seetion 
$92, chapter 38," 
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ont ontored was contrary to the statute, and the oause will 
b ant gomantiod to the County Court of Rock Island Jounty, with 


herein expressed. 


Reversed and remanded, with direct 
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STATE OF ILLINOIS, aa 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand nine 








hundred and twenty- 












Clerk of the Appellate Court 
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AT A’ TERM OF THE APPELLATE COURT, 


} > 
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Begun a held at Ottawa, on Tuesday, the first day of May, in 
the year of our Lord one thousand nine hundred and duenty-cight, 
within and for the Second District of the State of/T11inois:. 
Presen =e Hon. NORMAN L. JONES, Presiding Justice. 
“ion. FRANKLIN H. BOGGS, Justice. 
Hon. THOMAS M. JETT, Justice. 


JUSTUS L. JOHNSON, Clerk. 


B) 


JieAe ODD 


FLOYD S. CLARK, Sheriff. 





BE IT REMEMBERED, that afterwards, to-wit: On 
JUN 27 1928 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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aes APPELL «| t 
a cea ; APPEAL FROM THe COUNTY 
ome oT : COURT OF KNOY Coury, 
mM DOUBET ; 
sdadat CANT. ; 


fott Je acs 
ea, . , This is an appeal prosecuted by Jom Doubet, 
yallant, from a judgment rendered against him ir the County Court 
of Knox County, in a bastardy proceeding in which he had been 
fount to be the father of the child of liable Shaffer, 
The resord discloses that “able Shafiver on the 
6tn re of April, 1926, appeared before Yelen ‘. Garr, a Justice 
pe Peace of Knox County, and matic a complsint that the appellant 
the father of the e@hild to whieh she hed civen birth. A warrant 
9 issued for his arrest, whieh was executed. A hearing was waived 


i appellant gave bon’ for his presence at the next Aucust Term 













1926, of the County Court of Knox Sounty to answer the charge of 
bastardy. Subsecuently a trial was had end the jury returned a 
‘verdict finding that John Doubet was the fathor of the ehild of 

the proseouting witness; judgnent was rendered thereon and this 
pues followed. | 

| The record discloses thet Yabie Shaffer testified 
that on the 29th day of Mareh, 1925, she went down inte a pasture 

p Melguatns to John Doubet; thet John Doubst lived abont a quarter 
of a mile east of her homes; thet she went into the pasture to obtain 
the release of her collie dog; whieh she heard barking, and which 
hea been shut in tho field on the promises of John Doubet; that 
after ahe wail Let the doe out of the field ahe net John Doubot in the 
pastura; that prior to that time she hed seldom talked with hin, but 
Pel this oe day ehout four o'sloek in the afternoon 
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A her to have sexual interoourse with hin, and it was the 






a tnd only tine she ever had sexual intercourse with John 
) Doudote She further tostified that after the intercourse she went 
‘@irectly home and made no complaint to any one, and nev -r talked 
“the matter over with any one until after the child was bern on 
December 27th, 1925. Mm the part of the rollator, Dr. Long testified 
that a ohild was born to Mable Shaffer on the 27th of Desember, 
(1925, and that 1¢ was a healthy normal child, Thia is all the 
testimony that ves offered in the first instance on the part of 
appellec. John Doubet testified that he did not have sexual intere 
 gourse with Mable Shaffer on the 28 of Wareh, 1925, or at any 
other time; that he was never with her at any time or place; that 
he and his wife wers onterteining his brother and gister-in-law, 
in his home at the very time the prosecuting witness olains the 
aot wes cowmitteds and that he was not in the pasture at any time 
A auring the afternoon of Mareh 29th, 1925, and that Mable Shatror 
| _ are somaunioa ted with him at any time in revard to the ghild.s 
“te testified that the Shaffer family, of whieh Mmble Shailer was a 
member, moved to the farm about one cuarter of a mile west of his 
phace about a month prior to Maren 29th, 1925. On the part of 
‘Bppellant, Stophen Deubet and Mra. Stephen Doubot testified that 
John Douvet wie in their presence at the time complained of, and 
long before and lone after the time as fixed by the said Mevle 
Shaffer, | 
ie Marvy Slane, @ witness salled by appellant testified 
that he wont to work tor Hannah Douhet, mother of John Doubet, in 
ae the sprine of 19253 that on Saster Sunday, April 12, 1/25 he met 
; - Mable Shef-er, that on the evening of that day re wend riding with 
¥ her ina oar, and that they both alighted therefrom, and he had 
a sexual intereourse with her by the roadside gome distance to the 
: _— of the gar; that on Yednesiay evenings next following pate 
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sexuel intercourse with her in a lane not freauently used, and 
hat he gontinued to have sexual intercourse with her at various 
a ‘fron thon up to and including November, 1925; that in 

mor, 1925, he noticed a change in Mable Shafror'’s appearance, 


Dipee, 


id he asked her if she was in a family way and she seid "You need 


ah oi ous a 
ot worn ve I am not going to stick you, I om not going to get Alnert, 


tanoe back of then for sometime} that during the sprins, summer 
ana fall of 1925, he saw Harsy Slane with Meble Shaffer several 
times, and that he saw them together at different places, 
Se | Fornah Doubet, mother of the defendant, testified 
that Farry Slaneestarted to work for her in the spring of 1925, 
and not later than Mareh 25th. The record discloses also, that 
Brnest Shafer and John Swigert testified on behalf of appelle, 
that they dia not seo Harry Slane sround the Doubst plincse until the 
latter part of Yay, 19256 

| f Mable Sheffer was anlled to re-buttal and she denied 
telling Maxey Slone in November, 1925, that sue was in a fanily 
ways She testified no one knew of her being in a family way until 
the ehila was borne She dsnied having nad sexual intercourse with 
Harry Slane but admitted that she had cone out riding in a gar 
with Slane, Albert Doubet and Lena Knox, but fixed the ape as 

being on a different date from that fixed by Slane, Doubot and 

pen she also testified that on several oesasions when she was 9ut 
tng with Slane, Doubet and Knox, some of them woul! get out and 











mks? Teva ry cnet tarp he 
4 omht tui da “ne socomer to at ak soméo'a. O08 dua tam 





















fn ybone Yitoompee: Jos. amek a nk itt xtte-gercmmers 
‘atwigey ta nest piv sasmecrebal Lauxee. wonh hab 
nd dest pUTCL erodmavel mab hades, bru cat we ! 
gSOitsecucs alto ckodt oigat mh tmeene 2 Dooigsore wr gl 
Deer wer” Sten ede Sra yey. yLimet 8 9 elle hes 
pPTOWLA ¢09 of grken om ie T ywey Sebie,.o¢ aakos tonnes F 
aYonon ste cn ogee toy et makes mat ome ¥ 
ee ee ee " 
Site dea eeale wash attr Bebe “tree ort sail ve 
Meek tentt SCL lag vet qynleee. abner te amino | —% 
pebhconty dent anes DAR: oh st Re Ano toy TeARae 
+ omer aetege odd aback teat: fanbiesee <ot aa 3 
fanewen tytiadt fda Atte aeele Yisek wae ite 
ypenate Seewe Ret te natdoued madi mo aad 
“Beth ivent gtuabrstes exe Yo coshtom ytodied next 
S8RL aricqe edt mi xed sol seew ot Jf 
det, pools eoneinald sro0ct off witte deta! madd ve 
woh hecgs Ro TLndet mo Ledtidact Heme. tsthn a 7 
et Lhann. coniy Sadan est tewrows emake eset ee tom f 
yah ts 2 hee L ig gat tee 
Belnwh oda Are Latiedeen of AeLfiae cow skied? efdet . an fe 
Yilneet # mi cary oe tad ,OSeL ytotmevet at erele 
EMaw yer yliwal » ai qried wed te WANE AND Or bortigned | | 
ttéhe eorusoetad nt Lauxuo hat aulvast bokreb 208, ameod: oa es 
129 2 rh Bly Jo onon Rast ode datd pottinna and 6 
na pan ott Deelt ¢ad grow aned bas tedxet tuedtA 
hon vedyod getal® ¢¢ bexti dadt meek eteb Poone Vass a 
dito art aco vate ame heeoee Lenoves mo dad Pobtideed outs | 
bote dre te Sisow medit te qmoe.—xeed baa sedge ; some th «ait 


a 


“gh 


sane 






i vey Oh 


ere She ground so that they evan not be watehing each others 


> 


. From the F hadeteine of Meble Shaffer 1t will ho Zaerved 
* ‘she olaimed thet the appellant had sexuel intercourse with 
her on the 29th of March, 1925, Th: record diseloses that the 
somplaint was filed sharging appellant with heing the father of 
“the @hild in cuestion, on the 16th day of April, 19%6, The ehild 
was born on the 27" of December, 1925, sore than three months before 
the appellant was oharged with being the father of the ehild, and 
as vefore the complaint was filed. 1h 
A It is urged that the gomplaint is insuffietent and that 
. the verdict is against the menifest woicht of the evidence, 
Appellant went te trial without odjestion to the complaint, after 
having entered a plea of not suilty, ‘e are of the opinion he waived 
all objcotion to the complaint. People vs» Suhling 231 Tll. Appe256. 
Boe As to the séoond rengon assigned for reversal, a more 
serious question arises, The suit of appellee is based almost 
entirely upon the testimony of Mable Shafier, ani there is no 
Other evidence in this record on wiles to sustain the verdict of 
the jury. The vrule is, that the proseeution must prove the aase 
vy the greator whight of the, evidenaes The proseouting witness 
Mable Shaffer, details « state of facts that are not saloulated 
to carry conviction in view of what is disslosed in this record. She 
hea but & casual acquaintanse with appellant; that on the day in 
| question within 15 or 20 minutes after their meeting, she was 
_ thrown ‘to the ground and improper relations had; 
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shat she immediatcly went homo and made no complaints; that she 

er talked with any one about the condition in whieh she found 
elf until after the eni1a was horns that the complaint finally 


- into Gonsideration all the facts, both for appeliant and appellee, 
the question is where does this case fall? Im the ease of the 
le eve- Cutler, 200 Tlle Appe 469, it is held that it is in- 


the only testimony on behalf of the plaintif’ was that of the 

_-proseouting witness that the, defendant had intercourse with her 

and was the father of her ehild, whieh was denied by the defendant 

ana there was the test omony of other unimpoached witnesses on be= 

pate of the defendient, strongly militating acainst the charge of 

‘ paternity; it was held thet a verdiet finding the defendant to be 

the father of the child was arsinst the weieht of the evidence. 

On the part of appellee, this sase seust stand or fall 

4 upon the testimony of Mable Shaffer, The defendant denied that he 

e. ever had intereourse with her. The testomony of Stephen Doubet and 

: Mrss Stephen Doubet sustained him as to being at his home at the 

, tima that Mable Shaffer claims the intercourse took place in the 

pastures | 

a In People Vs. Tamberg 160 Tll. App. 644, the pro- 
seouting witness testified that she had interescurse with the 
 G@efendant in February and Mareh 1909; that she did not have inter- 
eourse with any other man during these months. ‘Titnesses called 

' for the defendant testified that they had intereourse with hor 

si in February, 1908, The proseouting witness: denied the statencnt 

and the court held, "Taking a11 of her testimony together, the 
‘tostémony of the relatrix thet the defendant was the father of 

her @hild, was but the statement of an inference fron the facts 





de was more than three months after tho birth of the ehild, ‘Taking 
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ae hor that she hed tatensourse with him, and only with him 
“the time that the ohild was begotten, and there is no evi~ 
} tending to prove any other faet as the basis of sueh ine 
moe, If she had intersourse with one other than the dofendant 
Mbout the time the child was begotten, there was in her testimony 
basis for the inference stated by her, or from whieh the jury 
cnt probably araw the inference that the defendant was the father 
her ohild.” The judgment in the above last cited ease was set 
begause the verdict of the jury was avainst the weizht of the 
née. In People vse Nagon 161 Tll. Apps 29, the evidence 
on for a convistion was that of the prosecuting witness, and 
her statements wore denied by the defendant. The judanent was 
roversed and the cause remanded because the finding was manifestly 
minst the preponderance of tha evidence, In its ‘ealsion of 
the oase, the -eourt amone other thinces said, "It is also somewhat 
‘Pema kable that with 211 her opportunities, she never spoke to the 
- defondant on the subject.” 
In the ease at bar it eertainiy ds remarkable that 
4 the prosecuting witness never spoke to the defendent or any one 
about her condition until efter the child was born. It is contrary 
ow human experience that the proseeuting witness should have gone 
hrough her entire period of pregency without mentioning her son- 


- dition to any one, and without evidencing s dondition to have brought 


about diseussion in her immediate family. 
. In goneluston, in view of the stete of the reoord, 
the Judgment of the County Court of Knox County is reversed and 
_ the cause is remanded. 


Reversed and remanded. 
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| STATE OF ILLINOIS, 
SCC Ona I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


day of 





Appellate Court, at Ottawa, this 


in the year of our Lord one thousand nine 





hundred and twenty- 








Clerk of the Appellate Court 
(88416—1M—5-28) «@S=7 
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Present--The Hon. NORMAN L. JONES, Presiding Justice. 


Hon. FRANKLIN H. BOGGS, Justice. 


Hon. THOMAS M. JETT, Justice. 6) 


ety 1.4. 0009 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 





BE IT REMEMBERED, that afterwards, to-wit: On 


JUL 12 1928 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 






POLICE: 


F c ROL eees 
‘ 


wereld , 


«oe jen % 


Ph ell 
a a 


sabia hicinaary ‘ “ Foe eat eee ne aia emt cm : . 
a roll x ay Pee Owe Remi a ite hate 





¥ Ane sii itt + A es SS ‘ual 
mo 6 SSS weod bs AwIS 3% daad CASE : 





General No. 7894 ; Agenda No. 5. 
In The 
APPELLATE COURT OF ILLINOIS 
Second District. 


February Term,A.D.,1928. 


meee ee 


HARRY ZELDEN, 
Plaintiff in Error, 


the Circuit Court 


COMMERCIAL UNION ASSURANCE of Woodford County. 


COMPANY, a Corporation, 


) 

) 
Vs. Writ of Error to 

) 

Defendant in Error, 


OPINION by BOGGS, J. 

Plaintiff in error, hereinafter referred to as plaintiff, 
instituted suit in the Circuit Court of Woodford County acainst de- 
fendant in error, hereinafter referred to as defendant, upon a policy 
of fire insurance in the total amount of $1,100, the building and 
contents insured thereby having been totally destroyed by fire. A 
jury was waived, and upon a trial by the court, judgment was rendered 
against defendant for $1,100. ‘The cause was appealed to this court, 
and at the April term, 1925, an opinion was filed, reversing and re- 
manding the cause for error in the trial eourt sustaining plaintiff's 
demurrer to certain special pleas. 

The cause was reinstated and on Jnnuary 18, 1926, an order 
was entered by the Circuit Cuwrt overruling the demurrer to said 
special pleas. Plaintiff elec#ing to abide his demurrer, judgment was 
rendered against him, in bar of action and for costs. To reverse said 
judgment, this writ of error is prosecuted. 


The assignment of ervors is as follows: 
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1. That the trial court erred in overruling the demurrer to 
said special pleas. 

2. That the plaintiff, having elected to abide his demurrer 
to said special pleas, the court erred in rendering judgment thereon. 

3. That the each erred in not holding that defendant had 
waived compliance with the provisions of said policy with reference to 
proof of loss. 

4, That the issue as to whether or not a sworn statement had 
peen furnished defendant by plaintiff was disposed of by the court 
without a trial on the merits. 

5. That.the ruling of the trial court was contrary to the 
mandate of this court on the prior review. 

6. That the judgment was without authority of law. 

7, That the findings, order and judgment of this court on the 
prior review "were' and are and each of them was and is contrary to and 
against the law governing said case." 

8. That the mandate of this court on the former review "was 
and is contrary to and against the law coverning said case." 

On the review of this case on the former appeal, this court 
in detail went into ine phrase and the rulings of the trial court 
thereon. An exemination of said opinion will disclose that special 
pleas had bean filed. to certain additional counts. A demurrer to said 
pleas had been sustained by the trial court, and it was on account of 
the ruling thereon that said cause was reversed and remanded. Among 
other things, we there said: , 

"No the additional counts appellant filed a plea of the gener- 
al issue and three special pleas. Appellee filed a similiter to the 
plea of the general issue and a demurrer to each of the three special 


Pleas, which demurrers were sustained. Appellant then filed three 
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| smended special pleas, to which demurrers were sustained, and appellant 


_)eleotea to abide by its pleas. 
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"fhe principal question in this case is as to the Sufficiency 
of the first amended plea, which alleged that no suit or cause of action | 
was started until July 27, 1923, when the amended declaration was filed, 
and also not until the additional counts were filed on December 10, 1923: 
that the declaration alleged the fire occurred on May 6, 1921, and that 
no suit was started on said policy until more than twelve months after 
the fire, setting out a provision of the poliey prohibiting any suit un- 
: less commenced within twelve months after the fire. 
"Appellant contends that because the original declaration did 
not allege the specific date when notice of the fire was sent to appel- 
lant, which under the terms of the policy was to be given within a 
reasonable time; and the specific date when proof of loss was made, 
which under the policy was to be made within sixty days of the date of 
the fire, that the declaration did not state a cause of action, and that 
the additional counts which supplied these defects and alleged the 
waiver set out a new cause of action, and were filed after the cause 
of action was barred by the Statute of Limitations. Appellee contends 
that the trial court did not err in sustaining the demurrer to this 
first amended plea, but that the declaration was @ defective statement 
of a cause of action; that neither of the counts in the amended declara- 
tion nor the additional count stated a new cause of action; that the 
cause of action in each of the counts declared upon the seme insurance 
policy, the same loss, the same notice, and the same proof as declared 
upon in the original declaration, and for this reason the cause of 
action was not barred py the Statute of Limitation, and for that reason — 
the demurrer to the first amended plea was properly sustained. 
"Many cases have been cited on the question of the necessity 
of alleging a waiver: of a proof of loss when such waiver is relied upon 
to excuse a failure to make a proof of loss. The cases cited are not 
uniform in their holdings. The following eases hold that the waiver 


need not be specifically alleged, but may be proved under an issue 
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alleging LS a of all of the terms of the policy. (German Fire _ 
Imsurance Co. v. Grunert, 112 Ill. 68; Evans v. Howell, 211 Ill. 85; 
Gray v. Merchants Insurance Co., 125 Ill. App. 374; Rosater v. Peoria 
Life Assn, 149 Ill. App. 536; Harvick v. Modern Woodmen, 158 Ill. App. 
570; Downs v. Michigan Commercial Ins. Co., 157 Ill. App. 32; Funk v. 
Fire Association, 157 Ill. App. 602; Briggs v. Bankers Insurance Co, 
#14 I11. App. 187.) 

WALL doubt as to the rule, however, has been settled by the 
Supreme Court in the recent case of feder v. Midland Casualty Co, 316 
Tll. 552. There the cases are fully reviewed; German Fire Insurance 
Gompany v. Grunert, supra, and Evans v. Howell, supra, are expressly 


overruled, and it‘is held that 'there can he no recovery on a contract 





against one party whose performance is dependent on some act to be 
done or foreborne by the other, unless the condition precedent has been 
fully. or substantially performed by the plaintiff, or he has averred 
and proved a sufficient exeuse for the monperformance." 
; "Under this authority, if appellee desired to rely upon a 
waiver it was necessary for him to specifically allege it; he did not 
do so until after the Statute of Limitations had run; the Court im- 
properly sustained the demurrer to the plea of the Statute of Limita- 
tions, and on account of that error the judgment will be reversed and 
the cause romended." . 

No change in the pleadings took place after the remandment 
of said cause. The trial court in senibisiae with the rulings of this 
court overruled said demurrer, and appellant having elected to abide 
his demurrer, judgment was rendered against him in bar of action and 
for costs. 

The holding of this court on the former trial is now the law 
of the case. Ogle v. Turpin, 8 App. 453; Union Insurance Co. v. Kirchoff 


51 App. 61; Newberry v. Blateher, 116 Ill. 584; Uiiion Natl Bank of 





‘Chicago v. Port, 93 Appa 339-345. : : 
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A reviewing court is bound to recognize its former holding 

“upon ‘the questions involved as res judicata on a subsequent appeal, and 

the consequent obligation upon the trial court to follow such holding. 
@. GC, C. & St. Le Ry Co. v. Alfred, 123 App. 477-481, citing: Wilson 
‘ve Carlinville National Bank, 87 App. 364; Chicago & A. R. R. Co. Ve 
‘Kelly, 182 Ill. 267. 

'It is a well settled rule that when a cause is litigated and 
that litigation prosecuted to a court of appeals and passed upon, all 
questions that were open to reconsideration and could have been pre- 
sented, relating to the same subject matter, are res judicata, whether 
they were presented or not. Iusk v. Gity of Chicago, 211 Ill. 183-188; 
Village of Oak Park v. Swigart, 266 Ill. 60-61. 

The law further is that if the finding of a reviewing court is 
not challenged py a petition for a rehearing, that finding cannot there- 
after be questioned, except on certiorari. Windette v. Nichols, 151 I11 
184-190; Village of Oak Park v. Swigart, supra; Wolkau v. Wolkau, 299 
T11. 176-181; Owen v. Actna Iron Works, 76 App. 325-328. In Windette v. 
Nichols, supra, the court at page 190 says: 

"The only mode in which modifications of the final judgments 
of this court can be obtained is by a petition for a rehearing, and if 
a party has failed to avail himself of that mode, or has resorted to it 
unsuccessfully, his remedy is at an end. He cannot be permitted, after 
the cause has been remanded for further proceedings in conformity with. 
the opinion and judgment of this court, to secure in the court pelow or 
on a second appeal to this court that whieh he failed to obtain by his 
petition for a rehearing." 

The points sought to be raised by plaintiff on this whit of 
error were before this court on the former appeal, were passed upon and 
adjudicated adversely to plaintiff's contentions. Under the authorities 
above cited, we would not be warranted, if we so desired, in holding 
differently than we did on the former appeal. We are, however, satis- 
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fied with our former holding and with the law as therein set forth. 
For the reasons above set forth, the judgment of the trial 


gourt will be affirmed. 


Judgement affirmed. 
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STATE OF ILLINOIS, l 
ss. 
SECOND DISTRICT } I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 





do hereby certify that the foregoing is a true copy of the 





of the said Appellate Court in the above entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this z _day of 


in the ycar of our Lord one thousand 








nine hundred and twenty- 








Clerk of the Appellate Court 
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Present--The’ Hon. NORMAN L. JONES, Presiding Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 
Hon. THOMAS M. JETT, Justice. 


JUSTUS L. JOHNSON, Clerk. O9AQOTA @ 


FLOYD S. CLARK, Sheriff. 





BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 12 1928 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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AR Y “ELDEN, 
Y Plaintiff in “rror, 
ivit of Error to 


Vie 
| the Cireult Court 
q BRITISH AND Mo (CANTILE af Woodford County. 
JRAWOR COMPATY, a sorporation, ; 
Defendont in Urror. } 


el SP tt Me ll 


OPINION dy BOCES, J. 

Plaintiff in error, hereinafter referred to as plaintiff, 
Pouch suit in the Girouit Court of ootford County against defendant 
be error, roferred to as defendont, upon a policy of five inmyance 
" issued by defendant to plaintiff in the sum of 5600, on « dwelling 
house in Gureke, in sada county, oid house hoving been totally des- 

_ troyed by fires 

Upon a trial before the Court, « jury having been waived, 
i: finding end judgment wes rendered in favor of plaintiff for the full 
amount of said policy. From thet jJudguent, defendant proeeeuted an 
appeal, At the April Term, 1925, of this court, said judguent was ree 
versed snd the ceuse was remanieé with instructions to overrule ® 
” venseed filed by the plaintiff to certain special please Upon the 
- ronanding order veing filed, the trici sourt overruled said demurrer; 
* the pleintiff elested to abide his douwurrer, end Suignent wes rendered 
| agninst him in ver of setion and for costs, To reverse sald ju gnont, 
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FRED DUCKETT, 


In The 
APPELLATE COURT OF ILLINOIS. 


Second District 


May Term, A.D., 1928 


T. C. SMITH, 
Appellee, 
Appeal from the 
Circuit Court of 


ve 
Livingston County. 


ee ee ee et eet 


Appellant. 


OPINION by BOGGS, J. 

On May 28, 1927, at about 7:45 P. M., Mabel Smith Grover, 
a daughter of appellee, with her aunt, a Mrs. Tate, was driving in an 
easterly direction from Pontiac to Fairbury, on state highway Number 
8. Ata point some half-mile east of Fairbury, their automobile ap- 
proached a team and wagon, going in a westerly direction. Appellant 
was also driving in a westerly direction and as he turned out to pass 
said team and ‘waxont, his automobile skidded, the rear and struck said 
wagon, and his car collided with the car driven by appellee's daughter. 
To recover damages therefor, appellee ina tivaked suit in the Cireuit 
Court of Livingston County. 

The declaration, consisting of one count, avers that 
appellee's daughter, with his consent, was driving the automobile in 
question on route 8 as above stated, and was in the exercise of due 
care for the safety of said automobile, and that through the negligent 
operation of the automobile driven by appellant, said collision occurred 


alleging damages, etc. A plea of the general issue was filed, and a 
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brial was had, resulting in a verdict and judgment in favor of appellee 
er the sum of $730. To reverse said judgment, this appeal is prose- 
puted. : 

4 Appellant testified that he "was driving with dimmers on. 
There was a slight mist falling. Not enough to obstruct the view from 
the windshield. Just enough to make the pavement slippery. It was 
dark. The farthest that I could see plainly was about 50 fect ahead. 
Just pefore the accident occurred, I noticed the car (appellee's) 

Be proaehing from the west, about 1,000 feet away at first. I was 
traveling around 30 miles per hour. I was going west. * * * My ear 

was to the right of the center line of the highway. The other car was 
approaching from the west. It was on the right side of the black line. 
I first saw the wtisteibie I immediately applied the prakes. As I applied 
the brakes, the car ski@éded and the next instant I hit the back end 

of the wagon. * * * After I hit the wagon, the next instant I was on 
the south side of the road. I was no more on the south side of the 
road that the head-on collision took place with the car coming from 

the opposite direction." 

| Appellee's daughter, testified: "I could see the other car 
coming by his lights, about two blocks away. I saw a wagon between 

his ear and my car. It was going west on the right side of the black 
mark. Do not mow whether it was on the pavement or not. The front 
end of my car was even with the back end of the wagon when the collision 
occurred. I could see this car coming and I could see the wagon, be- 
gause it was not clear dark. It happened so quick, just a crash." 

It is first contended for a reversal of said cause that the 
court erred in its rulings on the evidence. Appellee's daughter testi- 
Tied that after the collision, appellant immediately came over to the 
car in’ whieh she and her aunt were, and wanted to know if anyone was 
hurt. She was then asked by counsel for appellee: 

| "2, Was there anything further said there that evening by 
him?" She answered: “He rushed over to my car and said, 'I didn't 


see that wagon,' he says, 'I guess it was my fault, I put on my brakes 
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4 I just couldn't help it.' I said I was so worried about the car, 
peause it was my father's car. He said, 'Just don't worry about that, 


will take eare of the damages, I am covered by insurance, the great 


tt 


ing is if anybody is hurt. 


On motion of counsel-for appellant, the court struck that 
art of the answer referring to insurance. Counsel for appellant moved 
he court to withdraw a juror, ete., which motion was denied by the 
ourt, with the statement: "There is no proof before the Court that 
counsel kmew what the answer would contain.” On cross examination, 
ppellee's daughter testified: "T told Mr. Thompson before this trial 
heat I told on the witness stand, and all I told on the witness stand, 
s to what Mr. Duckett said. That was pefore I went on the stand." 
rounse 1 for appellant renewed his motion to withdraw a juror, but the 
io tion was denied and the court stated to the jury that he reversed 
is ruling and would "submit that entire conversation to you, not for 


he purpose of showing that the defendant was insured, that being 


Incompetent, but only for the purpose of throwing whatever light it 


may be on the question of the probability of whether the defendant did 


re the statement testified to at that time, and for that purpose 


na@ for that purpose only is it permitted to remain in the record for 


our consideration." 
Mrs. Tate testified, over the objection of appellant, that 


s. Grover, appellee's daughter, said in the presence of appellant: 


What will papa say?’ He (appellant) said, ‘I am to blame and I am 


sured and I will fix up your car,' something to that effect." One 


Perry J. Keck, a witness for appellee, testified: "Tl was talking with 


s. Grover (appellee's daughter) in regard to anybody peing injured. 


He (appellant) came toward us, ssyine that he.was fully covered by 


nsurance the damage would be paid, and that it was all his fault." 


A motion to strike said answer with reference to said insurance was 


denied. Appellee testified over objection that he had a conversation 


ith appellant the day following the accident, and that appellant 
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stated "He was to blame for it. He said he was fully covered, and 
that I would be settled with." Appellant in his testimony denied 
ever having made any of the statements with reference to being 
insured, etc., testified to by the witnesses for appellee, 

: Under the repeated decisions of the supreme and appellate 
' courts of this state, the ruling of the court on the testimony with 
' reference to appellant's statement that he was covered by insurance, 
was Glearly erroneous. McCarty v. Spring Valley Goal Co., 232 Ill. 
473-480; Maithen v. Jeffery, 259 Ill. 372-375; Bishop v. Chica 
Junction Ry Co., 289 Ill. 3-67: Fuller Co. v. Darragh, 101 App. 664- 
667; Wullner v. Smith-Lohr Coal Co., 145 App. 486-490; Terry v. Loving- 





don GC. M. G. Go., 156 App. 60-64. In Bishop v. Chicago Junction Ry Co., 
supra, the’ court at page 67 says: ' 
i “Any statement which shows that the defendant in a lawsuit 
is being protected from the payment of damages by being reimbursed for 
such payment is error, and the superior court erred in not instructing 
the jury to disregard the statement." 

7 It might also be observed, that the purported statements of 
appellant, that the accident was his fault and that he was to blame, 
were conclusions and not statements of fact. The fact that the court 
stated to the jury the purpose for which the testimony was admitted did 
mot cure the error. There being no question made that counsel for 
appellee did not imow what IMirs. Grover's testimony with reference to 
appellant's statement would be, there was no reason why counsel could 
not have limited said testimony so as to have excluded any reference to 
appellant being insured. . 

It is also insisted that the court erred in striking from 
the record the testimony of appellant that "the force of hitting the wagon 
sent me over on the south side of the road." The court did not err in 
so striking said answer, as it was a conelusion on the part of appellant. 

: It is next insisted that the court erred in giving the first 
second, third, fourth, fifth and sixth instructd#ns given on pehalf of 


appellee. The complaint made as to the first instruction is not well 
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jaken. The complaint as to the second instruction is that i& does not 



























require that the driver of appellee's automobile be in the exereise of 

tue eare for the safety of the same, just prior to and at the time of 

the eollision, and that the effect of the instruction was to eliminate 

the matter of due care, while appellee's daughter was driving on the 

right side of the slab on said highway. ‘We do not think that the 

tter objection is well taken, but the instruction should have been 

so drawn as to require the jury to find that appellee's daughter was in 

r e exercise of due care and eaution just prior to and at the time of 
isaid collision. 

Appellee's third instruction erroneously refers the jury to 
the declaration for the charge of negligence against appellant, and the 
statement with reference to what would constitute the proximate cause 

lof the collision is not properly guarded. 

The fourth instruction is also erroneous in referring the 
jury to the deelaration for the charge of negligence. 

The fifth instruction undertakes to inform the jury as to 
why the statement of appellant with reference to being sical was ad-= 

| mitted in evidence. It was not error to give this instruction, put we 
hold that the giving of the same did not cure the error in admitting said 
| evidence. . 
The sixth instruction is as follows: 

“tyou are further instructed that if you pelieve, from the 


| evidence, that the plaintiff is entitled to recover under the facts in 


| this case, and the instructions of the Court, and if you further be- 


lieve, from a preponderance of the evidence, that the plaintiff's car 


| can pe repaired, then the measure of the damages is the reasonable 


eogt of said repairs, as shown by the evidence. 


A The car in question was not repaired. It is the contention 


of counsel for appellant that the estimated cost of the repairing of 
/ said car, as testified to by the witness J. Le Purdum, who testified 
for the 


on behalf of appellee, was not the proper measure of damages » 


reason that the car in question, prior to the time of gaia collision, 
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was of less value than the estimated cost of such repairs. Appellant 
offered the testimony of a mechenic who stated that he was familiar 
with cars of this character and the value thereof, but the court re- 
fused to admit said evidence. 
In Grossen v. G. & J. EB. RY Co., 158 App. 42, this court in 
@iscussing a question of this character, at page 44, says: 
"When personal property has been injured by the negligence 
of another and can be repaired, the proper measure of damages is the cost 
of the repairs and the value of the loss of the use of it while it is 
being repaired. FitzSimons v. Braun, 199 Ill. 3906; Travis v. Pierson, 
43 Ill. App. 579; Berry v. Campbell, 118 Ill. App. 646. If the prop- 
erty could not be repaired then the measure would be the difference be- 
tween the market value of the property before the injury and the value 
ef the wreckage. Appellee if he was entitled to recover, was entitled 
to compensatory damages for the injury, but he had no right to speculate 
at the expense of appellant in repairing the machine and after once re- 
pairing it tear it in pieces and rebuild it because of in own mistake, 
or to make repairs at an expense greater than the value of the machine 
after it was repaired. He did not have the right to introduce evidence 
eoncerning poth measures of damages without informing the jury in some 
way, so they would not be misled, that they could only allow damages by 
one of the measures, and that measure must be the one which was the 
least burdensome to appellant." 
| Im McDonald v. L. B. & We Re Go-, 208 Apps 442, this court, 
after eiting and discussing a large number of cases, at page 454 says: 
"as we have shown, each of the appellate courts of this state has held 
that the cost of the necessary repairs to personal property which has 
_ been injured by the negligence of a defendant, whieh can be restored 
‘to its former condition, if less than the value of the property before 
it was injured, is the true measure of damages." 
It therefore follows that on the record in this case said 
instruction did not correctly summit the question of the damages to 


the jury. 
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If, under the evidence and the instructions of the court, 
ippellee on a subsequent trial shows a right of recovery, the measure 
of damages would be the cost of the repair of said automobile, if it 
san be weeiewaniy vepatned, put if the evidence discloses that the 

cost of the repairs to said automobile will be greater than the value 
of the car prior to said collision, then the measure of damages would 
be the difference between the value of the car before said collision 


= the value of the wreckage thereafter. 


Appellee's declaration charges a destruction of his automo- 


| ! 
pile. If he desires to offer proof as to the cost of repairing same 
he should amend his SH EATA DS OR so as to make such proof proper. 

) For the reasons above set forth, the judgment of the trial 


court will be reversed and the cause remanded. 


. 


Reversed and remanded. i 
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STATE OF ILLINOIS, 
ss. 
SECOND DISTRICT 


I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 





do hereby certify that the foregoing is a true copy of the 





of the said Appellate Court in the above entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand 





nine hundred and twenty- 








Clerk of the Appellate Court 
(57517 —2M—1-27) 
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held at Ottawa, on Tuesday, a4 day of May, 


thejyear of our Lord, one thousand wine ound ge and t 
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- f “" 
e Hon. rey, L. JONES, Presiding Justice. 
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Hon. FRANKLIN H. BOGGS, Justice. 


Present-- 


Hon. THOMAS M. JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 12 i924 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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7856 Agenda 37 
JOHN T. BOSWELL, 


Appellee, 
vs. APPEAL FROM THE 
: CITY COURT OF THE 
JOHNSTON LUMBER COMPANY, CITY OF KEWANEE, 
a Corporation, : 
Appellant. 
Jett, J. 


This is an appeal by Johnston Lumber Company, in- 
corporated, appellant, from a judgment obtained against it in 
the City Court in the City of Kewanee by John T. Boswell, 
appellee, for the sum of $413, and costs of suit. 

This proceeding arises out of the employment by the 
Johnston Lumber Company of Dr. John T. Boswell to perform medical 
services for S. S Retere an employee of the appellant company 
who was injured in the course of his employment. 

The nientd discloses that S. D. German had been an 
employee of the appellant for a number of years prior to October 
21, 1925; that on said last date while in the employ of the 
appellant in lé@ading lumber one of his legs was injured; his leg 
bothered him for some time and he remained in the employ of the 
appellant company and continued to discharge his duties and to 
perform services for it until the 24th day of February, 1926, at 
which time he became ill and was taken to his home. It is shown 
by the evidence that when German went to his home his wife called 
Dr. Boswell, appellee, to attend him. For the first nine visits 
which appellee made in treating German he made no charge against 
the appellant company therefor. 

3. D. German testified that he was loading lumber 
on October 21st, 1925, and a plank split and hit him on the leg; 
that his leg hurt him for a long time and on February following 


he became sick and went home; that he knew Clarance Faull; that 
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he took orders from Faull; that Faull told him what to do and 
that Faull paid him. 

Appellee testified that he notified Clarence Faull 

assistant manager of appellant company of the condition of 

German and that Faull told him to take German to the hospital in 
an ambulance and to treat him and stated that they would pay 
the bill. The bill of appellee was $435. and the jury returned 
a verdict for the said sum. Since appellee had made no charge 
against appellant for the first nine visits in treating German 
he entered a remittitur for $22.50. Judgment was rendered in 
favor of appellee and against appellant for $413. 

A number of reasons are assigned by appellant for a 
reversal of the judgment. | | 

It is first insisted that Clarence Faull was not 
authorized to employ appellee. The record shows that Thomas H. 

Johnston was called by appellee as a witness and testified as 

follows: "I am president and manager of the Johnston Lumber 
Company. I kmow Clarence Faull. He Kas worked for the company 
for 10 or 12 years. Mr. Faull has no official title. He started 
in as a book-keeper and as time went on I kind of took a back seat 
‘ua let him wait on customers. I rather shortened my duties 
and let him do some of them. When I am not there most of the 
managerial duties of the company fall on Mr. Faull. I would say 
that Mr. Faull is acting assistant manager but he has never had 
any title. I think his duties are as an assistant manager. He 
makes up the enreeli and gives the men their orders to do work. 
He looks after the running and conduct of certain parts of the 
business." 

Clarence Faull, on the part of the defendant, among 
other things testified that he worked for the Johnston Lumber 
Company; that he did not reeall any conversation with Dr. Boswell 


in which Boswell said German was not getting along well, and 
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needed to be taken to the hospital; that he did not remember any- 
thing about telling Dr. Boswell to take German in an ambulance to 
the hospital. He further testified that if he had had any such 
conversation he thought he would remember it; that the first that 
he knew German was in the hospital was on the Monday after he had 
been taken there; that he never had any conversation at the 
hospital about who was to pay for appellee's services. 
3 The evidence as to the employment of Dr. Boswell by 

the defendant to treat the witness German is conflicting. German 
was an employee of the appellant and both were under the Workmen's 
Compansation Act. Boswell testified that he cailed Faull, who was 3 
designated by Johnston the president of appellant, as acting 
manager, and told him that German should be taken to the hospital 
in an ambulance and that Faull told him it was all right. From 
the time German was taken to the hospital he was under the. eare of 
Dr. Boswell with full kmowledge and consent of the defendant 
company. No other doctor was offered by the defendant company to 
the witness German and under the Compensation Act the employer is 
required to furnish necessary medical attention. Since the testimony 
ty conflicting and the cause having been submitted toa jury and 
the jury found in favor of appellee the verdict should not be 
disturbed unless some error at law has intervened in the admission 
of evidence or in the giving or the refusing of instructions. 

Faull was assistant manager of the appellant company 
and as such exercised the general powers of a manager. The 
manager 6f a corporation has a general power to transact any business 
within the seope of the corporation's business. Williams vs. Harris, 
198 Ill. 501. 

A corporation is bound by the acts of its agent in the 
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exercise of powers within the apparent scope of his authority, 
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unless special limitations upon his powers are brought to the 
notice of the party dealing with him. American Hominy Company 
vs. National Bank of Decatur, 294 Ill. 223-235. 

Tim general rule is that a corporation acts through 
its president or business head and through him executes its 
contracts and agreements. The contract pertaining to the business 
of the corporation within the general powers of such an officer 
done through him, will in the absence of proof to the contrary be 
presumed to have been authorized by the corporation. Williams vs 
Harris , 198 Ill. 504; Atwater vs American Exchange National Bank, 
152 Ill. 605; Bank of Minneapolis vs Griffin, 168 Ill. 314. 

It is also insisted by appellant that reversible error 
was committed on account of the fact that appellee in his 
testimony referred to the insurance company as being liable for 
his bill. “We think this reference should not have been made. 
However, appellant is in no position to take advantage of it for 
the reason that Faull, the assistant manager and Johnston the 
president, in their testimony referred to the matter of insurance 
liability. Johnston testified that he had a conversation with 
appellee in the summer of 1926 and stated: "I stopped Doc and 
spoke to him. What I said to him at that time was, "Doc, did you 
hear from the insurance company?" He answered, "No". And I 
said, "They are darned slow ain't they?" 

Faull testified: "I had a conversation with Dr. 
Boswell about his bill. He called me up and wanted to know if the 
insurance company was going to take care of it. He wanted me to 
speak to Mr. Johnston about it, and get after the insurance 
company to see if they wouldn't take care of it". 

It is also urged by the appellant that error was committed 
in the giving of instructions on the part of appellee. It is the 
contention of appellant that instruction No. 5 given in behalf of 
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appellee is erroneous for the reason that the instruction did not 
state that the burden was upon the plaintiff to prove the contract 
of employment by a preponderance of the evidence. Appellee's in- 
struction No. 2 stated that the burden of proof was upon him. ‘The 
first instruction given on the part of appellant informed the jury 
that the plaintiff was recuired by law to establish his case by a 
preponderance of the evidence before he could recover. Considering 
all of the instructions together we do not think it was reversible 
error because some of the instructions did not state that it was 
incumbent upon the plaintiff to make out his case by a preponderance 
of the evidence, The jury understood from the instructions that 
before a verdict could be had in favor of the plaintiff that he 
must make out his ease by &@ preponderance or greater weight of 

the testimony. 

Criticism has been made of other instructions given on 
the part of appellee but we are of the opinion that notwithstanding 
the criticism no reversible error was committed in the giving or 
the refusing of instructions. 

It is not disputed that the services were performed. 
The principal controversy was as to whether or not the doctor had 
peen employed by the appellant company. That was a question of 
fact for the jury and after a careful examination of the testimony, 
while there is some conflict in the evidence, we are of the 
opinion that the jury was authorized to find as it did in favor 
of appellee, 

Observing no reversible error in the instructions nor 
in the admissibility of evidence the judgment of the City Court 
._ of the City of Kewanee will be affirmed. 

Judgment affirmed. 
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SECOND DISTRICT 


STATE OF ILLINOIS, 
ss. 
I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the 








of the said Appellate Court in the above entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this day of 





in the vear of our Lord one thousand 





nine hundred and twenty- 








Clerk of the Appellate Court 
(57517—2M—7-27) 
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within and for the Second District of the State of Illinois: 


Present--The Hon. NORMAN L. JONES, Presiding Justice. 


Hon. FRANKLIN H. BOGGS, Justice. 


Hon. THOMAS M. JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


JUL 24 1998 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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General No. 7918 Agenda No. 18 


In The 
APPELLATE COURT OF ILLINOIS. 


- Second District. 


May Term, A.D. 1928. 


DOLLIE M. SCHLEICHER, ) 
Appellee, ( 
) Appeal from the 

Peoria County 
Circuit Court 


-V3- 
THE PREFERRED ACCIDENT INSURANCE | 


COMPANY OF NEW YORK, a Corporation, ) 
Appellant. ( 


OPINION by BOGGS, J. 


An action on the case was instituted by appellee against 
appellant in the circuit court of Peoris County to recover on a 
policy of insurance for $5,000.00 insuring John Edward Schleicher 
against "disability or death resulting directly, independently 
and exclusively of any and all other causes, from bodily injury 
effected aeliky through accidental means." The declaration was 
in the usual form, to which was filed-a plea of the general issue. 
A trial was had, resulting in a verdict and judgment in favor 
of appellee in the sum of $5,000.00. To reverse said judgment, 
this appeal is prosecuted. 


At a former term of this court, we had before us on writ 


of error a suit brought by appellee against The General Accident, - 


Fire and Life Assurance Corporation, on an accident policy of 


similar character. The opinion in that case is reported in 
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240 Appe 247. The facts here are practically the same as in that 
case, and are as follows: 

John Edward Sehleicher, of the city of Peoria, died 
October 21, 1923, from the effects of a weakened heart. Prior 
thereto, on July 12, 1923, he had a tooth extracted, ani, as a 
part ef said operation, nitrous oxide gas was administered. 
Shortly thereafter, Schleicher developed a nausea, vomited, am 
had to be taken home in an automdbile. He gradually grew worse, 
and died on October 21, as above stated. 

No complaint is made of the rulings of the court on the 
instructions. In fact, the instructions are not abstracted. It 
is first contended by appellant that the assured's death did mt 
result from accidental means, as contemplated by the terms of 
said policy. In Schleicher ve Gemeral Accident, Fire and Life 
Assurance Corporation, supra, practically the same grounds were 

urged as to why the assured's death was not accidental as are 
urged here. At page 251, we said: 

"Plaintiff in error contends that, accottding to the facts 
shown by the record, the decedent did not come to his death as 
a result of accidental means, basing such contention upon the 
position that the decedent, in taking the gas and having the 
tooth extracted, was doing just what he was intending to do, and 
that where one does an act in the manner intended, with a result 
which was not intended, the result does not ensue from ‘accidental 
means.' Notwithstanding what some of the other courts have 
said concerning cases involving the same question, we are of 
-the opinion the courts of [Illinois are committed to the rule 
announced in 4 Cooley's Briefs on Insurance 5156: ‘An effect 
which is not the natural or probabie consequence of the means 
which produced it, an effeet which does not ordinarily follow and 


cannot be reasonably anticipated from the use of such means, an 
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effect which the actor did not intend to produce and which he 
cannot be charged with the design of producing, is produced by 
"accidental means."! 

"This rule is sanctioned in Fidelity & Casualty Co. of 
New York v. Morrison, 129 Ill. Appe 360; and in Rowden v. Travel- 


ers Protective Ass'n of America, 201 Ill. App. 205. It seems to 





have been applied in Higgins v. Midland Casualty Co., 281 Ill. 41. 
The evidence in this case siows that death from the administration 
of nitrous oxide gas is not the usual and probeble result; that 

it is a very rare occurrence; and that the pereentage isas low 

as 1 to 200,000. The death here involved was produced through 


Yaccidental means’ as that term is construed by the courts of 


this State." 


Counsel for appellant criticize the holding of this court 
in the above~mentioned case. However, the petition for a writ 
of certiorari was denied by the supreme court, making that decision 
final. 

Counsel for appellant insists that where a person submi. ts 
to an ope#ation, he must know that he may die, however carefully 
and skilfully the work is done; that if he dies, it is something 
that is only the natural sequence of what he voluntarily submitted 


to and paid to have done, and that therefore, if death follows, it 


ds not accidental. 


In Matthiessen & Hegeler Zine Co. v. Industrial Board, 284 

Ill. 378, the court at page 382 says: 

"fhe word 'aecident' is uot a technical, legel term with 
a @learly defined meaning, and no legal definition has ever been 
given which has been found both exact and comprehensive as applied 
so all circumstances. Different definitions are given, with a 
very full citation of cases, in 1 Corpus Juris, 590. Anything 
that happens without desgien is commonly called an accident, am 
at least in the popular acceptation of the word any event which 


is unforeseen and not expected by the person to whom it happens 


is ineluded in the term." 
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fo the same effect is City of Joliet v. Industrial Com, 





291 Ill. 555-558. In Christ v. Pacific Mutual Life Ins. Co., 312 
Ill. 525, the court at page 559 says: 

"We have had occasion in a number of cases to define the 
term ‘accident' as used in accident insurance policies. In Hutton 
v. States Accident Ins. Co., 267 Ill. 267, we said that an effect 
which is the natural and probable consequence of an act or course 
of action cannot be said to be produced by accidental mans. After 

citing several cases the rule announced in Prudential Casualty 
Go. ve Curry, 10 Ala. App. 642, was approved, that ' an accident 
may be said to be an unforeseen or unexpected event of which the 
party's own misconduct is not the natural and proximate cause, 
and hence the result ordinarily and naturally flowing from the 
oonduct of the party insured cannot be said to be accidental even 
anon ke may not have foreseen the consequences. * * * The happen- 
ing of an event, to be properly termed an accident, must not 
only be unforeseen but without the design and aid of the ye rson.! 

"In United States Mutual Accident Ass'f v. Berry, 161 
U. S. 100, the complaint charged that the insured jumped from a 
wiatiorn four or five fect high to the ground, and in alighting 
unexpectedly received an accidental jar and sudden wrenching of 
his body which caused a stricture of the duodenum, from the ef€eets 

of which hi died a few days later. It was urged that there was 
no evidence to support the verdict because no accident was shown. 
The court did not concur in that view, but said: ‘The two com- 
panions of the deceased jumped from the same platform at the 
same time and place and alighted safely. It must be presumed 
not only that the deceased intended to alight safely but thought 
that he would. The jury were, on all the evidence, at liberty 
to say that it was an accident that he did not. ‘The court proper- — 


ly instructed them that the jumping off the platform was the 


means by which the injury, if any was sustained, was caused; that 
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the question was whether there was anything accidental, unforeseen, 


involuntary, unexpected, in the act of jumping, from the time the 


-@eceased left the platform until he alighted on the ground; that 


the term "accidental" was used in the policy in its ordinary, 
popular sense, as meaning "happening by chance; unexpectedly 
taking place; not according to the usual course of things; or 
not as expected;" that if a result is such as follows from 
ordinary means voluntarily employed, in a not unusual or un- 
expected way, it cannot be called a result effected by accidental 
means;. but that if, in the act which precedes the injury, © me- 
thing unforeseen, unexpected, unusual occurs which produces the 
injury, then the injury has resulted through accidental means.' 
"The Barry case is a leading case, which is usually 
cited in cases on accidamt policies involving the question of 


what constitutes an accident. The language quoted was approved 


in Higgins v. Midland Casualty Co., 281 Ill, 461, which quoted 


from Bryant v. Continental Casualty Co., 107 Tex. 582, as follows: 


'The proper and true test in all instances of voluntary action 
ig that defined in the Barry case. If in the act which precedes 
the injury, though an intentional act, » mething unforeseen, 
unexpected and unusual occurs which produees the injury, it is 
accidentally caused.’ In the Higgins case it was held that sm- 
stroke was a bodily injury sustained solely through accidental 
means within the meaning of the policy. It was held to be an 
accident under the workmen's Compensation act in City of Joliet 


v. Industrial Com., 291 Ill. 555. Anthrax, though a disease, is 


an accident under the Workmen's Compansation act if accidentally 


contracted in the course of the employment. (Chicago Rawhide 
Man?. Co. v. Industrial Com., 291 Ill. 616; McCauley v. laperial 
Woolen Co., 261 Pa. St. 312; Turvey v. Brinton, A. C. (1905) 230.) 
So is arsenical podaning, (Matthiessen & Hegeler Zinc Co. V- 
Industrial Board, 284 fli. 378.) In Stedman v. United States 
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Mutual. Accident Ass'n, 123 N. Y. 307, however, death resulting 
from anthrax caused by contact with putrid animal matter contain- 
ing anthrax bacilli was held not to be accidental within the mean- 
ing of a policy insuring against death from external, violent and 
accidental means. The taking of poison; (Healy v. Mutual dacident 
Ass'n, 135 Ill. 556; Dravelers' Ins.-Co. v. Dunlap, 160 id. 642; 


Metropolitan Accident Ass'a v. Froiland, 161 id. 30;) the inhaling 


of gas; (Travelers' Ins. Co. v. Ayers; 217 Ill. 590; Paul v. 








fravelers' Ins. Co., 112 N. Y. 472;) suffocation by drowning; 


(Mallory v. Travelers’ Ins.Co., 47 N. ¥. 52; Clark v. Lowa State 
Traveling Men's Ass'n, 156 Iowa, 201;) the eating of tainted food 
(Jonnson v. Fidelity and Casualty Co., 184 Mich. 406,) or @& 
poisonous mushrooms; (United States Casuelty Co. v. Griffis, 186 


Ind. 126;) the opening of a pimple; (Lewis v. Ocean Accident Corp., 


— 





224 BN. Y. 18;) fright caused by the insured's horse running awy 
while the insured was riding in a covered aarriage and coming 
near colliding with other tesms though no collision occurred; 
(McGlinchey v. Fidelity and Casualty Co., 80 Me. 251;] under 
ordinary circumstances are all accidental means by which bodily 
injuries are produced through which death sometimes results.” 

The record in this ¢ase discloses that, while the assured 
took the gas in guestion voluntarily, he had no reason to expect 
that death or any serious consequences would ensue therefrom 

It is next centended by appellant "as a matter of fact 
and law, the deceased did not come to his death as result of 
accident, but of disease." 

_ §o far as the record discloses, the assured had no 
organic heart trovble, or any other organic trouble. Dr. Sedgwick, 
who had been practicing his profession for thirty-five years in 
Peoria, testified thdt he was the atiending physicien of the assur- 
ed, and that about the middle of December, 1922, he made a 


physical examination of the assured; that “at that time he had 
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Neuresthenia, was excessively nervous, without physical foundation, 


% SF at thet 


no bodily foundation, functional nevresthenia. 


time I examined his heart, lungs, urine and nervous system and 


took his blood pressure. I was not able to discover anything 


organically wrong. His heart was normal. I continued to treat 
him for nervoéuaness until he went to Florida. I accompanied 
him to Florida. During the time he was here, his treatment was 
wholly mental. Mental suggestion, trying to take his mind off 
himself, taking him out and engaging him in pistes He engaged 

in horseshoes and in chopping wood. He ehopped vigorously. 39 
He returned the middle of April, 1923. I returned in ten days. 
In Florida he played games and went swimming in the bay. Befae 
he went to Florida he chopped wood. When he came back, his cons 
dition seemed good to me. His condition was much improved ag 
regards his nervousness, His general health was good." ‘This 
witness further testified that on the day prior to the extraction 
of ssid tooth, he made a physical examination of the assured}; 
that he examined his heart and lungs; that they rere normal, and 
that he so advised the assured. 

Dr. C. U. Collins, in answer to a hypothetical questia, 

testified that he thought "the administering of nitrous oxide 

gas was the cause of his (Sehleicher's) condition immediately 
following." This witness also testified with reference to the 
administration of this gas that "it usually doesn't produce any 
permanent ef ect on a person to whom it is administered. There 
are statistics of 200,000 for the administration of gas for the 
extraction of teeth where there wouldn't be one sntlion’ at all 
and then there is the claim of one in 1,000. But not as to teeth 
extraction. These statistics of 1 in 100,000." 

Dr. Hubbard testified that he was called to examine the 

assured in August, 1923, in consultation with Dr. Sedgwick; that 


he examined the heart and lungs and found a small amount of fluid 
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Neuresthenia, was excessively nervous, without physical foundation, 
no bodily foundation, functional Ay A oF * at thet 
time I examined his heart, lungs, urine and nervous system and 
" $o0k his blood pressure, I was not able to discover anything 
organically wrong. His heart was normal. I continued to treat 
him for nervéuaness until he went to Florida. I accompanied 
him to Florida. During the time he was here, his treatment was 
wholly mental. Mental suggestion, trying to take his mind off 
himself, taking him out and engaging him bi sini He engaged 

in horseshoes and in chopping wood. He chopped vigorously. ie Sia 
He returned the middle of April, 1923. I returned in ten days. 
In Florida he played games and went swimming in the bay. Befae 
he went to Florida he chopped wood. When he came back, his can 
dition seemed good to me. His condition was much improved ag 
regards his nervousness. His general health was good." This 
witness further testified that on the day prior to the extraction 
of ssid tooth, he made a physical examination of the assured}; 
that he examined his heart and lungs; that they were normal, and 
that he so advised the assured. 

Dr. C. Ue Collins, in answer to a hypothetical questim, 

testified that he thought "the administering of nitrous oxide 

gas was the cause of his (Sehleicher's) condition immediately 
following." This witness also testified with reference to the 
administration of this gas that “it usually doesn't produce any 
permanent ef ect on a person to whom it is administered. There 
are statisties of 200,000 for the administration of gas for tne 
extraction of teeth where there wouldn't be one putllnn’ at all 
and then there is the claim of one in 1,000. But not as to teeth 
extraction. These statistics of 1 in 100,000." 

Dr. Hubbard testified that he was called to examine the 

assured in August, 1923, in consultation with Dr. Sedgwick; that 


he examined the heart and lungs and found a small amount of fluid 
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in the pleural cavity, both right and left; found the heart 
irregular somewhat weakened. Mr. Schleicher complained of 
difficult breathing, and I found some coughing at that time am 
he accasionally spit bhood. These conditions indicated a damaged 

3 or failing heart." In answer to a hypothetical question with ® 
reference to what might have caused the condition he found, this 
witness stated: "My opinion, the result eould have been caused 
“from the administration of gash" 

On the part of appellant, Dr. Lowell S. Goin testified 
that on May 12, 1926, he x-rayed the assurea's tecth; that the 
X-rays indicated tnaere were probable abcesses, which would be soure 

of infection, as to eight of the teeth; that on October 1, 1923, 
he took two eiray piebures of the assured's chest and one of the 
heart; that "the heart is tremendously enlarged in its long 
diameter, although its base is exactly normal. The interpretation 
of such a shudow is that the heart is associated with high blood 
pressure and probably disease of the aortic valve. * * * The 
heart is markedly enlarged. The great vessels are normal. The 
right costophrenic angle is abliterated. Right lung: The hilus 
is very markediy thickened and coritains a number of calcareous 
nodes." 

This witness further testified: "The effect of dental 
abcesses upon the health of the patient is that they are points 
of infection from which infection may enter the blood stream, 
lodging in the joints, producing arthritis, producing galt 
bladder diseases, or in the valves of the heart, producing 
various heart lesions. From my examination of this particular 

patient, I would state that the abcesses that I found in the 
teeth were in themselves sufficient to produce any of the above 
conditions. * * * I think the condition of the heart as I found 
it, from my examination of the x-ray picture that was taken by me, 


was sufficient in itself to have caused the death of John BE. 
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Schleicher, particularly when considered in connection with 

the chenges in the patient's lungs. * * * tiy opinion was that 
these chanzes in the lung were caused by the condition existing 
in the heart." 

On the foregoing evidence, it was a question for the 
jury as to whether the death of the assured was the result of 
an accident. Unless the finding of the jury on this issue is 
against the manifest weight of the evidence, we would not be 
warranted in disturbing the same. This we are not prepared to 
hold. 

It is next insisted that the court erred in its rulings 
on the evidence. I% is insisted that the bypothetical questions 
propounded to Dr. Gollins and Dr. dubbard assumed mattered not 
in evidence ani omitted other matters in evidence which should 
have been included. The specific matters which it is now claimed 

were erroneously omitted from and included in the question, were 
not pointed out in the objection made on the trial. This must 
have been done, in order to preserve the question on appeal. 


Chieago Traction Co. v. Robefts, 151 App. 477; Fuller v._Kelso, 





165 App. 976-578; People v. Gs. Ve & Ce Ry. Cow, 206 Ill. 286-2885 
G. P. & St. L. Rye Cow ve Blume, 137 Ill. 448. However, an exam 
ination of the record dves not disclose that this point is well 
taken, even though counsel were in a position to urge it here. 

It is also insisted that the court erred in not striking 
the answer of Dr. Sedgwick, to the effect that the assured "died 
from the effect of the administration of gas on his heart." The 
doctor had stated ins cue Getail the @nditions that he found on 
his examination of the assured shortly before his death. He 
was then aske@; "Based upon the conditions that you have testified 

to, fron and after the time of the administration of this 
nitrous oxide gas on July 12, 1925, down to and including the 


time of his death, * * * wnether or not you have an opinion 
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as to what could have brought about those conditions, including 
-his death?" An objection to the question was overruled, the 
witness answered that he had an opinion, and gave the above 
answer. The question was not objectionable, but the answer went 
farther than the question, and should have been stricken. 
However, Dre Goin, in his testimony on behalf of appellant, 
also stated conclusions. This question was asked of Dr. Goin; 
"In your opinion, wes the condition of the heart as you found 
it upon your examination of the x-ray pictures that was taken 
. by you, sufficient in itself to have caused the death of John 
va. Schleicher?" He mswered: "I think it was, particularly 
when considered in connection with the changes in the patient's 
lungs." He was also asked: "From your experience as a physician 
and surgeon, and from your experience in x-ray work, would you | 
state that the conditions that you found from an exeminethon and 
reading of the x-ray pictures taken on May 12 and October 1, 1923, 
‘ at your Sdn lbemy: of the teeth of John E. Sehieicher, and the 
chest and heart of John EB. Schleicher, would be mftietent to, 
in themselves, have caused or produeed the death of John E. | 
Sehleicher at any time?" The witness answered: "It would." 
The answer of Dr. Goin as to the eftect of the conditions found 
by him, went practically as far as the answer of Dr. Sedgwick. 
We world not, therefore, be warranted in reversing this judgment 
on account of the relings of the court on the evidance. 
In Snyder v. Manning, 121 Tll. 576, cited by counsel for 
appellants, the court at page 286 says: 
"The witness had the right to state any fact he knew in 
relation to the capacity of the testator to transact business, 
and all he kmew in regard to the vigor or strength of his mental 
powers. But whether he had the mental capacity to dispose of his 
property by will or deed, was a guestion for the jury to determine 
from the facts proven before them. Byt while the court. erred in 


allowing the question to be answered, it was not an error of 
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sufficient magnitude to reverse the judgment. The witness 

had stated all the facts upon which he based his opinion, to 

the jury, and his mere opinion could carry with it no additional 
weight. 

It is also insisted that the court erred in allowing Dr. 
Sedgwick to answer, over objection, the folowing question: "In 
this case, Doctor, in your opinion did the hardening of the 
arteries have anything to do with the heart failure?" His answer 
was; "I don't think so." We see no einen error in the ruling 
ef the court on this question, The witness was merely asked to 
give his professional opinion as to the eftect upon the heart of 
the heart of the assured, produced by hardening of the arteries. 

It is also insisted, with refersance to the witness Hub- 
bard, that the question propounded to him was a mixed question, 
partly based on his findings and partly a hypothetical questi. 
- The question asked Dr. Hubbard, strictly construed, was confined 
to his opinion on the @ndition which he had found and testified 
to before the jury. But, even if it included the facts assumed 
in the hypothetical question, appellant was not injured there. 

So considering it, it afforded an silt tional basis for the 
answer given by the witness. 


We are of the opinion and hold that the court did not 


commit reversible error in its ralings on the evidence. City 





of Chicago v. Didier, 227 Ill. 571; Chicago Union Traction Co. 


er 








ve Roberts, 229 Ill. 481; Puhry v. Chicago City Ry. Co., 259 Ill. 





sewen 


048-551. 
For the reasons above set forth, the judgment of the 
trial court will ve affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this. day of 


in the year of our Lord one thousand nine 





hundred and twenty- 








Clerk of the Appellate Court 
(88416—1M—5-28) «7 





peng, 


; i, 
AT A TERM OF THE APPELLATE (COURT, 









» the firs 
one Rae nanared and twenty-eight, 
within and for the Second District of the State of Illinois: 
Present--The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 


Hon. THOMAS M. JETT, Justice. 


oo 
JUSTUS L. JOHNSON, Clerk. Fp AQ | BD <Q oe ine 
: ree! 4 oF tethe ) eo) ‘¢ 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 24 199 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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LOTTIE MAY LEWIS, 
ADMINISTRATRIX OF THE | 
ESPATE OF MAX LEWIS, 
DECEASED. 
APPELLANT. APPEAL FROM THE CIRCUIT 
‘ COURT OF PEORIA COUNTY. 
S. 
EDWARD J. WIL‘ERING AND 
ALBERT RANDALL, SHERIFF. 
APPELLEES. 


oe ©8 © 86 68 08 88 ae oF oo 


Jette, J. 

The record in this case discloses that on 
November 3, 1922, Lottie May Lewis, administratrix of the 
estate of Max Lewis, deceased, appellant, filed filed a bill in 
the Circuit Court of Peoria County, alleging that in July, 1921, 
Max Lewis, her intestate, was the owner of a $12,000, mortgage 
bond, with coupons attached, dated July 12, 1916, payable July 1, 
1921, and secured by a trust deed on real estate in Peoria County, 
particularly described in the bill of complaint, and in which 
trust deed Walter G. Causey was trustee. Said mortgage bond and 
trust deed having been executed by Benjamin C. Koch and Bertha A, 
Koch, his wife. 

Subsequently the bill filed on November 3, 1922, was 
amended. The bill as amended charges as follows:- "And your 
oratrix represents that the said Max Lewis, being then and there 
the owner of said principal note and coupon, and being desirous of 
collecting the same, and not desiring to appear in court as a 
litigant, entered into an arrangement and agreement with one 
Edward J. Wilmering, the defendant herein named, whereby it was 
agreed between them that the said bond and coupon should be turned 
over to the said Edward J. Wilmef¥ing, and that he, in his name, | 
should foreclose the said trust deed and bond and coupon note, that 
the name of said Max Lewis should not appear in such proceedings, but 


your oratrix represents that said Edward J, Wilmcring paid nothing 
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for said note and coupon, and it was agreed that the same was to, 
and should remain at all times the sole property of the said Max 
Lewis; that he should have the proceeds of the same. Said amended 
bill further alleges that in pursuance of said agreement, appellee 
Wilmering, filed a bill to foreclose said mortgage bond and trust 
deed; that proceedings thereon ended in a sale and Wilmering bought 
in the property covered by said mortgage at $17,652.75; that the 
master issued a certificate of purchase; thereafter, on September 
26, 1921, Max Lewis died, and letters of administration were issued 
to appellant as his administratrix, on November 9th 1921. 

It is further alleged in said amended bill that 
after the death of Max Lewis, Wilmering fraudulently claimed to be 
the owner of said trust deed and mortgage bond, and was the owner of 
said certificate of purchase issued on the sale of said property. It 
is then alleged in said amended bill that Wilimering has no interest 
in said certificate of purchase, but that she has’a beneficial interes? 
to the amount of $13,302.70 with interest from the date of the cer- 
tificate of purchase, and prays that the amount of the principal and 
interest due on said mortgagé bond, as found by said decree, be paid 
to her as such administratrix, and in default thereof that the court 
order said certificate of sale to be sold and from the proceeds of 
the sale thereof, that she be paid said amount. 

Edward J. Wilmering filed an answer to said amended 
pill, admitting that the noée and mortgage in question, were the 
propefty of Lewis and that he turned same over to him as alleged in 
said amended bill; that he, Wilmering, paid nothing for the bond and 
coupon and it was agreed between Wilmering and Max Lewis that the 
same was to be, and should remain during all times, the sole property 
of the said Max Lewis; that the said Max Lewis should have the 
proceeds of the same. Wilmering further set up in his answer that 
about six months prior to July 1, 1921, a judgment was entered in 
the circuit court of Woodford County for $10,000 against Max Lewis, 
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in favor of Mabel McFarland, administratrix; that Max Lewis, from 
the date of the entry of mre judgment until the time of his death, 
had full knowledge of the existance of the judgment; that said 
judgment was in full force and effect at the time of the agreement 
entered into between said Lewis and the defendant Wilmering; that 
Lewis persuaded Wilmering to enter into said agreement and arrange- 
ment to foreclose said trust deed and mortgage bond for the non 
payment of said bond and interest, in the name of Wilmering, for 
the sole purpose and express intention of defrauding his creditors, 
and for the particular purpose and intention of preventing said 
Mabel McFarland, administratrix, from realizing on said judgment. 
In said answer, Wilmering sets forth that after said note and trust 
deed were transferred to him, and after he had instituted said suit, 
to foreclose said trust deed, that a guarnishment proceeding was 
instituted by the said Mabel McFarland to which Witmering was a 
party, and requiring him to make sworn answers to certain interrog- 
atories, the purpose of which was to cause him to state under oath 
as to whether or not he was the owner of said bond and trust deed; 
that upon being served with summons to answer said interrogatories, 
he stated to Max Lewis that he did not desire to commit perjury, by 
alleging that he was the sole and unconditional owner of said prope 
and that in the month of August, 1921, he stated to Lewis that he 
would not commit perjury, and that thereafter he purchased said 
bond and trust deed for the sum of $6,000.00, with payment of costs 
and solicitors fees; that he paid said sum, costs and solicitors 
fees, and he alleges that he is the sole owner of said bond and 
trust deed, and the certificate that was issucd byvirtwe of the 
foreclosure thereof, and denies that appellant has any interest there- 
in. 

Subsequently, on July 5th, 1923, appellant filed a 

supplemental bill setting forth that said property had been redeemed 


from said foreclosure, and that Albert Randall, the sheriff, who was 
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made party defendant, had in his hands the funds arising from such 
eer yee Appellant then prayed that she ve paid out of such pro- 
geeds the amount that would be coming to her on gaid bond and trust 
deed. 

After the issues had been joined, the cause was 
referred to the master in chancery to take the testimony and report 
his eonclusions thereon. The master Cuaak: dene other things, that 
said mortgage bond and maak sued was turned ove¥ to Wilmering by 
Max Lewis for the purpose of hindering, delaying and defrauding his 
ereditors, with 2 recommendation that the bill should be dismissed 
for the want of equity. On a hearing by the chancellor, 4 decree 
was entered confirming the master's report, and dismissed the bill 
for want of equity. This appeal is prosecuted with a view of revers- 
ing said decree. It is insisted by appellant that Max Lewis had a 
right to assign said note and trust decd to Wilmering for the purpose 
of having the same foreclosed for the penefit of Lewis; that the 
evidence is not sufficient to sustain the findings of the master, 
py the trial court, that the assignment in question +o Wilmering, 

s for the purpose of defrauding the creditors of Lewis. 

We have examined the pleadings and the evidence and 
it clearly appears from the bill of complaint, and the answer of 
the defendant Wilmering, that Max Lewis, in the month of Duly, 1921, 
was the owner of the mortgage bond and interest coupon mentioned in 
said bill of complaint, and as such owner was entitled to the benefit 
and value of said trust deed, given to secure the same, and that the 
mortgage bond, coupon and trust deed, at the time last aforesaid, 
was of the approximate value of $12, 360.3 that in the month of July, 
1921, Max Lewis entered into an agreement with Wilmering to take over 
the possession and control of said mortgage bond, interest coupon 


and trust deed, as the appare 4+ owner thereof, and as such apparent own- 


er, in his own name foreclose said trust decd and colleét the proceeds 


ereg thereof for the benefit of said Lewis, as ig alleged in seid bill of 
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complaint, and in persuance of said agreement, Wilmering did 
take over the apparent ownership and control of said mort gage 
bond, interest coupon and trust deed, and foreclosed the said 
trust deed, and received the master's certificate of purchase, 
issued in said foreclosure proceedings; that redemption from 
said sale was aftefwards made, as alleged in said supplemental 
bill of complaint in this cause. 

The evidenee further shows that prior to the time 
of the filing of the supplemental bill herein, the tedemption 
money paid to Albert Randall, Sheriff of Peoria County, was by 
said sheriff, in good faith and without notice of any rights 
of the complainant thereto, paid over to the said Edward J, 
Wilmering as the holder and possessor of said certificate of 
purchase. There is no competent evidence in the vewank showing 
that Edward J. Wilmering ever purechaséd the mortgage bond, inter- 
est coupon and trust deed, or that he ever paid over to Lewis 
or his legal representatives or assigns, any consideration or 
money on account of said transaction, and that so far as the 
evidence déscloses the said Wilmering still holds sen 
retains the entire proceeds of said Seveeiniess proceeding, 
without having paid any consideration therefor. 

the evilense further shows that at the September 
Term, 1919, of the circuit court of the County of Woodford, 
Mabel McFarland, on the 19th day of November, 1919, in a certain 
action of trespass on the case then pending in s°id court, 
recovered a judgement against Max Lewis for the sum of $10,000 
and her costs in said proceeding, and on the second day of 
December, 1919, she caused an execution to be issued ont of said 
court, upon said judgment, and to be delivered to the sheriff 
of Woodford County, commanding him, of the lands end tenements, 
goods and chattels, of the said Max Lewis, he cause to be made 
the amount of said judgment, and that he return said execution 


as required by law. and that said execution was bv the sheriff 
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of said county on the 4th day of December, 1919, duly returned 
"no property found." 

The evidence further shows that a garnishment pro- 
ceeding was instituted in the cireuit court of Woodford county, 
and that Edward J. Wilmering with others, was a party thereto}; 
that on the 23rd day of September, 1921, the said Edward J. 
Wilmering pérsuant to the terms of his notice and summons, filed 
in said cause his answer in writing, to said interrogatories, 
in which answer he did assert and claim to be the true, lawful 
and absolute owner of said mortgage bond, interest coupon, and 
by said answer did particularly assert that “for a good and 
valuable consideration, prior to the maturity thereof, and the 
commencement of the suit, became the owner, and ever since has 
remained the true, lawful and absolute owner and legal holder of 
said mortgage bond and of the trust deed in question, given to 
secure the same.” 

The record further hows that a few days after this 
answer was filed in the garnishment proceedings, by Edward J. 
Wilmering, Max Lewis departed this life; that he left Lottie 
May Lewis his widow, who was appointed administratrix of his 


estate. 


Without going into detail any further as to what the 
evidence shows, the question is, - is the complaint entitled te 
the relief prayed for? 

In equity the party having the beneficial interest 
in the subject matter of the suit, must sue in his own name, 
for any invasion of his right with respect thereto; and no one may 
maintain a suit in chancery in his own name, where he has no 
interest therein. Winkleman vs. Kaiser, 27 I11.621; Smith vs. 
Brittenham, 109 111.540. It is a general rule in chancery that 
all persons interested in the subject matter of the suit should 
be made parties, and that in the case of foreclosure of a deed of 


trust the cestuis que trust, as well as the trustee, should be 
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made parties. It is only where the beneficiaries are very 
numerous and they are represented by the trustee and the bonds 
or notes secured by the deed of trust are transferable by 
delivery, that it is not necessary to make beneficiaries parties 
to the proceeding. St. Le & P. Railroad Co. vs. Kerr, 153 Ill. 
182-196; C. & ¢. W. R.R. Land Go. vs. Peck, 112 Ill. 408; Rodman 
vs. Quick, 211 Ill. 546; Irish vs. Sharp, 89 Ill. 261. 
Bentficdary ownership of a wer lininiis or a mortgage 

indebtedness, is a pre-requisit*to the right to foreclose, and 
a court of equity will not and cannot take jurisdiction of a case 
which is brought by one other than the beneficial owner of the 
subject matter of that proceeding. State Bank of Rock Island vs. 
Pope, 179 Ill. Appe 282; Press vs. Woodley, 160 Ill. 433. 

| From what is diselosed by the evidence, had Lewis 
himself filed the bill in question, he would not have been coming 
into court with elean hands. The appellant, as administratrix, 
stands in the same position, 

A court of equity will not assist parties to an il- 
legal transaction or one contrary to its policy, but will leave 
the parties in the same position in which it finds them. The 
American University vs. Wood, 294 Il]. 186-195. 

It is a fundaméntal principle of jurisprudence that 
whoever appears in a court of equity for relief must do so 
with clean hands and with an apparently clear conscience. Or, 
as the maxim has sometimes been very broadly stated, ‘he that 
hath committed iniquity shall not have equity.’ Unelean hands 
within the meaning of the maxin of equity, is a figurative des- 
eription of a class of suitors to whom a court of equity as a 
court of conscience will not even listen, because the conduct of 
such suitors is itself unconscionable - *** A court of equity 
cannot be successfully invoked to assist parties in taking advan- 


tage of their own deliberate wrong and willful misconduct. 
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When the parties to an illegal or fraudulent contract are in 
pari delicto, neither a court of equity nor a court of Lew will 
aid either of them in enforeing the execution of that which may 
be executory, nor for that matter will it revoke or rescind that 
which may have been executed. Vol. 10 R.C.L. 389. 

It is also insisted by appellant that the facts in this 
ease do not even show a constructive fraud; that if there was a 
constructive fraud, it would not be sufficient to defeat appell- 
ant's right to recover herein. 

It is not necessary to prove fraud by direct evidence, 
but fraud ean be proved by showing the circumstances under which 
the transaction was entered into. The pleadings show the secret 
understanding that existed between Lewis and Wilmering. In Moore, 
Administrator vse Wood, 100 Ill. 451, a bill was filed by the 
administrator for the purpose of setting aside a enerigedn ot 
real estate, executed by a debtor to a third person, oo ground 
that such conveyance was made to hinder and delay ereditors. The 
court in holding that the conveyance was void as against creditors 
said: "A debtor cannot convey real estate to another to be held 
wholly or in part in secret trust for himself so as to eut off 
the rights of existing ereditors; for, although such a transaction 
may be upon a valuable consideration, it lacks the elements of 
good faith. While it professes to be an absolute conveyance on 
its face, there is a concealed agreement between the parties to 
it, inconsistent with its terms, securing a benefit to the grantor 
at the expense of those he owes. A trust thus secretly created, 
whether so intended or not, is a fraud on creditors, because it 
places beyond their reach a valuable right, and gives to the 
debtor the beneficial enjoyment of what rightfully belongs to 

them, ***** The trust being proved or admitted the @raud is an 
inferenee of law which the court must pronounce. ******** It is, 


therefore, very clear that fraud is sometimes a question of fact and 
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sometimes a question of law. When the question is, was there a secret 
trust, it is a question of fact; but when the fact of a secret trust 
is admitted or in any way established, the fraud is an inference of 
law, which the court is bound to pronounce." 

In 12 R.C.L. at page 544, the author says "No effort 
of a debtor to hinder and delay his ereditors is more severely condem- 
ned by law than an attempt to place his property where he can enjoy 
it, but require his creditors to await his pleasure for the payment 
of their claims out of it. A man cannot be the beneficial owner of 
property and still nicvd it exempt from his debtsa. Subsequent, as well 
as existing creditors may have such transactions dnalared fraudulent." 
fhe above rule as announced in R.C.I. is quoted with approval in Crane 
vs. Illinois Merehants Trust Co. 238 Ill. App. 257. 

Up to this time we have considered the case without 
reference to the testimony of the witness Jacobson, who was called 
by appellee, and without reference to the admission of Max Lewis as 
testified to by Jacobson. Under the rule as indicated in the fore- 
going authorities and as announced herein, it appears that the 
transfer of the mortgage bond, coupon and trust deed have been shown 
to be fraudulent, independent of the evidence given by the witness. 
Jacobson. We are not unmindful of the fact that the appellant 
strenuously insists that the contention of appellees cannot be sus- 
tained unless the testimony of Jacobson is believed. We have care- 
fully examined the entire record. 

We have examined the evidence siven by the witness 
Jacobson as bearing upon the allegations in the amended bill and of 
the admissions in the answer and with what is disclosed by the record 
In the taking of judgment agsinst Max Lewis in the cireuit court of | 
Woodford county, and the subsequent proceedings thereon, and we are 
of the opinion that the testimony of Jacobson is corroborated in 
all material particulars by the allegations of the amended bill and 
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admissions of the answer thereto, together with the official record 
of the proceedings of the circuit court of Woodford county. 

We eonelude therefore that the decree of the circuit 
court eénfirming the report of the master in chancery end in dis- 
missing the bill for want of equity, should be affirmed, which is 
accordingly done. 


Deerec affirmed. 
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STATE OF ILLINOIS, 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Hlinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand nine 











hundred and twenty- 
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Hon. FRANKLIN H. BOGGS, Justice. 
Hon. THOMAS M. JETT, Justice. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


ire the opinion of the Court was filed in the 
UL 24-1928 | 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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VACUUM OIL COMPANY 
A CORPORATION, 


PELLEE 


V Se 3 APPEAL FROM THE CIRCUIP 
: COURT OF LASALLE COUNTY. 

H. P. SCHLAGETER, 4 4 
DOING BUSINESS AS THE ; 
MAIN STREET GARAGE, : 
APPELLANT. $ 


Jett. J. 

This is an action in maenatiial brought by the Vacuum 
Oil Company, a Corporation, appellee, in the circuit court of 
LaSalle County, at the March term thereof, 1922, to recover from 
H. P. Sehlageter, doing business as The Main Street Garage, appellamt 

for a balance claimed to be due upon a shipment of me rehandi se 
sold by appellee to appellant. 

The declaration consists of one count, including 
common counts consolidated, to which was attached a copy of the 
written order for the sale of the merchandise, together with a 
copy of the invoice of the sale rack and of the merchandise. 

With the declaration was filed a copy of the account sued on 
and affidavit of merits. At the June term of court subsequent to 
the one to which suit was brought, appellee filed a bill of 


particulars, setting up that the cause of action was to recover 


the agreed price and value of merchandise, consisting ¢hiefly 


of oils and greases, sold under a written order dated July 650, 
1921, such merchandise being described in two invoices, one 

dated August 25th, 1921, covering one sale rack for $25.00, and 
the other invoice dated August 26th, 1921, covering oil and grease 
items totaling $2,501.42. Two items of eredit totaling $300.54 
were shown, leaving a balance due of $2225.88. To the declaration 


appellant filed two pleas, the first being the plea of general 
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issue, and the second a special plea avering in substance that 

at the time the order was signed, appellee promised appellant 
that it would not sell similar merchandise to any dealer in ~ 
Streator who was a cut-price dealer, particularly not to the Auto 
Service Company, and that any goods remaining unsold by reason of 
appellee's selling 46 weteuwins dealers, should remain the property 
6f appellee; that in violation of said agreement, appellee @ 1a 
similar merchandise to the Auto Service Company, which company 
immediately cut the price to cost, making it impossible for the 
appellant to sell the merchandise at a profit, which thereupon 
became the property of appellee. 

A demurrer was filed by appellee to the pleas, am 
was by the court over ruled as to the first, and sustained as to 
the second plea, being the special plea. At the October Term,jB26 
of said court, appellant filed two additional pleas, the first to 
the effect that appellant signed the wrftten order in considera- 
tion of the promise and representation of appellee that if he 
would make a purchase, appellee would not sell similar merchandise 
to any dealer in Streator who was a cut-price dealer, and partic- 
ularly the Auto Service Company; that the title in said goods 

would be retained by appellee until sold by appellant; that 
appellee having notices that the Auto Service Company was a cut- 
price dealer, sold to the Auto Sefvice Company in violation of 
said promise, similar merchandise; that the Auto Service Company 
immediately cut prices, making it unprofitable for appellant to 
sell such merchandise, and that appellant thereupon refused 

to sell the remaining oil and merchandise, and gave notice to 
appellee, to remove same; that about four years after such notice 
appellee did remove it. 

The second additional plea was to the effect that 
appellee was indebted to appellant in : large sum for storage on 
the merchandise remaining on appellant's premises after notice to 


remove the same, which storage appellee refused to pay, and that 
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appellant was ready, willing and offered to set of f and allow 


_ appellee the amount thereof. A demurrer was sustained to the 


first additional plea, and overruled as to the second. 
i: Appellant filed an affidavit of merits in which it 
was stated that he had a good defense to the whole of plaintiff's 
demand, and that his defense was that on July 60, 1921, he 
ordereda shipment of Mobiloil amounting to $2501.42, besides a 
sales rack at $25.00, to be shipped by the Santa Fe Kailroad to 
Streator, F.0.B.3; that said order was partly in writing and 
partly verbal; that the defendant received said shipment amount 
ing to $2526.42, and on February 16, 1922, paid $150.00 upon 
the bill beside freightcharges amounting to $150.54, which 
were creiited to him; that during the month of February, 1922, 
he learned that the Auto Service Company was selling Mobiloil 
purchased of the plaintiff, at cut prices, and that the defenda 
nt lost his customers for sueh oil on that account; that about 
the month of May, 1922, he notified the plaintiff's agent that 
he was holding the merchandise on pand from the above shipment, 
subject to the plaintiff's order; that on May 26, 1926, the 
plaintiff took back a part of the oil amounting to $814.41, 
and on November 1, 1926, took back all that remained unsold, 
amounting to $335.70; that more than four years elapsed between 
May, 1922 and November 1, 1926 when the last of the oil was 
taken back by the plaintiff, and that the storage auad said 
oil, which was due to the defendant eosin Xs plaintiff, was 
worth $21.00 per month, which plaintiff refused to pay. Con- 
tained in said affidavit of merits is an itemized statement 
of amounts due to ine plaintiff from the defendant, and the 
amount which defendant claims as ercdits, being cash ~150.00; 
freight $150.54; and merchandise returned $1150.11 and storage; 
the item for storage being for fifty four months at $21.00 per 


monthe 
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Appellee thereupon made a motion to strike appellant's 
affidavit of merits from the files, which motion was by the 
court, overruled. In this state of the record a jury trial was 
had, and at the conclusion of all the evidence in the case, 
the court directed a verdict in favor of appellee, in the sum 
of $1031.57, on which judgment was rendered and this appeal 
by appellant, followed. 

< The record discloses that appellant is in the 

garage business, and bought, through a traveling salesman or 
appellee, the merchandise in question. it is ecantended by 
appellant that the agreement was partly in writing and partly 
verbal. Appellantwas permitted to testify over the ob jeétion 
of appellee, that prior to and at the time of the execution 

of the written order for the merchandise, appellee's agent 
stated that he would not sell to any dealer in Streator, 
who would cut the price on oil, and partievlarly appellant's 
brother, who was in the garage business in Streator. Appellant 
further testified that in January or February 1922, the agent 
of appellee called on him, at which time appellant complained 
that the agreement that he had had with him previously, had 
not been lived up to; that in May, 1922, appellant stopped 
selling the oil purchased from éveeline and notified appellee 
that it should get the oil that was at its disposal; that m 
May 26, 1926, appellee took back oil amounting to $814.41, 

and on October 1, 1926, took back all that remained, amounting 
to $354.90; that the space occupied by the oil was equivalat to 
three stalls where automobiles could be stored, and based upon 
$7.00 eer for each car, the spece was reasonably worth 
$21.00 per month. 

The pleas remaining th tee record after the sus- 
taining of the demurrer, and on which the cause was heard, 


are the general issue and plea of set off. No question is 
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a 
raised as to the action of the court in sustaining the demmrre@ 
It will be seen that appellant insists that 
appellee violated the contract by selling oil to dealers who 
retailed it at cut prices, and that he had a right to terminate 
the contract, and after notice to appellee to hold the merchan- 
‘dise unsold, subject to the order of appellee and to receive 
compensation from the storage of the same until it was removed. 
The right to storage is the only question involved in the case. 
Appellee contends that no verbal agreement was ene 
tered into; that the contract for the oil was in writing, that 
‘it could not be varied by parol; that in May, 1922, when notice 
was given by the appellant to appellee, appellant was in arream 
on his payment to appellee company for the oil in question, 
and that therefore he was not in a position to set off the 
damages claimed by him. ‘The record shows that appellant was in 
arrears in his payment to appellee for the oil in May 1922, 
when the notice was given by him to appellee. The order ca tais 
a@ guarantee against the fall in the price of oil for four 
months after the sale in question was mde. The fact that 
this condition was expressed in the order in a strong cirem- 
stance that no other condition was intended to be made a part 
of the contract of sale,and supports the contention of appellee 
that no such agreement was made; also, that the order in 
question, which was in writing, purported to be, and nee 
be construed to be the contract between the parties. 
| In view of the state of the record, the appellant 
is not in a position to urge his right to a set off. In an 
action for fyel oil, sold and delivered, where the defen- 
dant interposed a set off for damages for breach of contract, 
and it appears that the defendant was in default in payment 
for the goods received, it eould not maintain its set off for 
damages, as a party claiming damages for breach of contract 


must offer proof that he is not in default as to the agreement 
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which is broken. Consumer's Mutual Oil Co. vs. Yestern Petroleum 
Co. 216 Till. Bei $82. In an action for fuel oil sold and deliver- 
ed the question as to the right of the defendant to maintain a 

set off for breach of the contract, vik wee of law, and on the 
decision that the set off could not be maintained, it was progr 
for the court to peremptorily instruct the jury to return a vemict 
for the plaintiff. Consumer's Mutual Oil Co. vs. Western Petroleum 
Co. Supra. 

It was held in North Shore Lumber Co. vse South Side 
Lumber Co. 176 Ill. App. 96, that in an action for the price of 
lumber delivered under a contract, the defendant, in order to 
maintain a claim of set off, must show that he is not in default 
of such contract. In suite at law, the rights ofthe parties mst 
be determined as they existed at the time ssid suit was commenced. 
Voorhees vs. Mason, 182 Ill. App. 569-577-578, 

In pleading a set off the defendant assumes the 
position of a plaintiff, end in order to recover, is required to 
prove the same fants which he would be required to prove if he 
had brought the original action on his demand. A defendant 
cannot recover on a matter by way of set off if his elaim or demand 
was not due at the time the plaintiff started his action. Ellis 
vs. Cothran, 117 Ili. 458. 

Since the only question involved is one far storage, 
by eaten: and since it appears that the claim for storage hes 
arisen since the institution of the suit by appellee, no set off 
could be had because the right to set off must exist at the time 
of the commencement of the suit. 

2 In view of the facts as we understand them, in this 
case, and the law arising therefrom, we think the action of the 
court in hindabing a verdict was proper and the judgment of the 
sircuit court of LaSalle County will be affirmed. 

Judguent affirmed. 
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STATE OF ILLINOIS, 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand nine 





hundred and twenty- 





; Clerk of the Appellate Court 
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the y ur Lord one thousand nine hundréd and Awgnty-eight, 
within and for the Secon fio of the State be? Tilinois? id 
Present- The..Hon. NORMAN L. JONES, Presiding Justice. 


Hon. FRANKLIN H. BOGGS, Justice. 
Hon. THOMAS M. JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 9, 1092 the opinion of the Court was filed in the 
A oF i £X i 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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ROYAL INDEMNITY COMPANY, 
OF NEW YORK, A CORPORATION, 


“2. +8 of 


APPELLANT 
¥ ; APPEAL FROM THE COUNTY COURT 
Ss g 
H OF PEORIA COUNTY. 
OSCAR MODDY, H 
APPELLEE. ; 
Jett. J. 


Royal Indemnity Company of New York, a corporatim 
plaintiff, brought this suit in replevin against Oscar Moody, 
defendant, in the county court of Peoria County, to recover a 
certain automobile, which plaintiff claimed to be the owner 
and entitled to the possession. d 

The declaration consists of two counts; the first 
count avers that the defendant took the goods and chattels of 
the plaintiff and unjustly detained the same; the second count 
avers that the defendant unjustly detained the goods and chattels of 
the plaintiff. To the declaration the defendant pleaded four 
pleas. The first denies that he took the goods and chattels of the 
plaintiff, in the manner and form as plaintiff has complained. 

In the second plea the defendant denies wrongful detention of the 
goods and chattels in question, In the third, defendant sets mw 
that he was the owner of the automobile in controversy and prays 
return of the same. The fourth states that the Monarch Finance 
Corporation is the owner of the property, and for that reason the 
plaintiff should not have his action. 

A jury was waived and a hearing had by the court. 
On facts contained in a written stipulation, the court found the 
issues in favor of the defendant and plaintiff prosecutes this 
appeal. 

As stipulated, the record discloses that on 


January 20th, 1926, Monarch Finance Corporation purchased from 
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the Overland Motor Company of Chicago, the Overland automobile in 
question, and that afterwards on the 2lst day of January, 1926, 
the said Monarch Finance Corporation dvlivered said automobile to 
Martin W. Conrad, doing business as the C. & 0. Motor Co. of 
Washington, Illinois, and in accordance with a certain trust 
receipt; that afterwards on February 27th, 1926, said trust receipt 
was renewed from time to time, until on Mareh 22; 1926, at 
which time said trust receipt was renewed and a new contract enter- 
ed into between the parties, mamely: Monarch Finance Corporatiand 
C. & 0. Motor Co. by Conrad; that the said Martin W. Conrsd, also 
known as William Conrad, and doing business as the C. & 0. Motor 
Go., did not pay to the said Monarch Finance Corporation any sum 
for said automobile, on account of said trust receipt, or any oe 
thereof; that on or about the 15th day of March, 1926, said Martin 
W. Conrad, doing business as the C. & 0. Motor Co., without the 
knowledge or consent of the Mihaasien Finance Corporation, entered 
into conditional sales contract with one Fred J. Bessler, of ~- 
Washington, Illinois, for the purchase of said automobile, from 
the said MartinwW. Conrad, for the sum of $885.50; that said 
conditional sale contract contained the ordinary and regular formal 
provisions and conditions, including provisions that the title 
to said automobile shoudl remain with the said C. & 0. Motor Co, 
until the final payment was made upon the purchase price thereof; 
that the said Fred J. Bessler, at the time he so executed said 
conditional sales contract, was in the employ of the C. & 0. Motor 
Co., at Washington, Illinois, and that he signed said contract 
at the request of a man by the name of Bolee, sales manager of the 
C. & 0. Motor Co.; the said contract was signed by said Bessler in 
blank, and was not filled up at the time he signed the same; that 
the said Bessler, did not, at any time, pay to the said C. & 0. 


Motor Co.,or to any other person, any amount for the said 


automobile, and said Bessler never had possession thereof; that 


on the said 13th day of March, 1926, said Martin W. Conrad, also 
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known as William Conrad, and doing business as aforesaid, executed 
an assignment of said conditional sales contract to the Commercial 
Investment Trust; that the consideration of the assignment of 

said contract was 600.00, paid by the said Commercial Investment 
Trust to said Conrad; that on the 20th day of June, 1926, the said 
Commercial Investment Trust assigned said contract to Royal 
Indemnity Company, the plaintiff herein; that the said Martin W. 
Conrad, doing business as aforesaid, remained in possession of 
said Overland automobile from the 21st day of January, 1926, until 
on or about the 24rd day of April, 1926, at which time said Monarch 
Finance Corporation demanded possession of said automobile from 
the said Martin W. Conrad, in the City of Washington, Illinois, 

on or about the said 25rd day of April, 1926, and that the said 
Monareh Finance Corporation thereupon removed said automobile to 
the city of Peoria, Illinois; that the said Monarch Finance 
Corporation reteined possession of said automobile until about the 
first day of June, 1926, at which time the said Monarch Finance 
Corporation sold and delivered said automobile to the defendant 
herein, Oscar Moody, for the sum of $500.00 cash, paid by Moody 

to the said Monarch Finance Corporation; that the said Oscar 
Moody, at the time he purchased said automobile from said Monarch 
Finance Corporation had no notice of the said wicidiien” eatin 
contract between the said C. & 0. Motor Co., and the said Fred Jd. 
Bessler, or any assignment of said contract, and believed the 

said Monarch Finance Corporation to be the owner of said automobile 
ana to have full right and authority to sell the same to said 
near Moody; that the said Royal Indemnity Company obtained said 
Overland automobile by writ of replevin from the wida defendant, 
Oscar Moody, on July 14th, 1926, and said writ of replevin was 
regularly issued and properly served by the sheriff of Peoria 
@ounty, Illinois, on the said Oscar Moody; that the value of said 


automobile on July 14th, 1926, was $750.00 
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The stipulation further discloses the fact that om 
April 24th, 1926, involuntary petition in bankruptcy was filed 
against Martin W. Conrad, and adjudication in bankruptcy followed. 
For the purposes of this opinion the appellant will be ea led 
plaintiff, and the appellee, defendant. 

In an action of replevin, the plaintiff via recover 
upon the strength of his own title, ani if sueh title is denied, 
he has the burden of showing a general and special property in 
the goods. The issue raised by a plea of property, in the defen- 


dant, is not whether the property is in the defendant, but whether- 


. the right of property and the right to immediate pos:ession are 


in the plaintiff, and the burden of proof is upon the plaintiff 
to show such rights. Pease vs. Ditto 189 Ill. 456; Perkins vs. 
Knisely 204 111.275. The question then arises has the plaintiff 
shown the right of the property to be in him, and the right to 
immediate possession thereof? 

Under the trust receipt taken by the Monarch Finan ee 
Corporation of Conrad, Conrad could sell the car in question for 
the account of the Monarch Finance Corporation for $425.80. The 
conditional sales contract to Bessler by Conrad provided that 
Bessler should pay in all $885.50, $280.00 to be in cash and the 
balance to be in payments, to be made in eleven payments of $50.45 
each, and one payment of $50.55. | 

The stipulation discloses that Bessler in fact did 
not pay anything whatever on the conditional sales contract, 
either in cash: or other wise, and that he never obtained pos- 
session of said car, but that the possession of the car remained 
with Conrad. 

The stipulation also is to the effect that Meacker, 


at the time he executed the conditional sales contract, was in 


the employ of Conrad, who was doing business as the C. & 0. Motor 


Co., On the assignment of the conditional sales mntract to th 


Commercial Investment Trust, Conrad received $600.00 
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On the construction of the assignment of the condi- 
tional sales contract to the Commercial Investment Trust, by Comrad 
and on the authority given to Conrad under the trust receipt from 
the Monarch Company, hangs the decision of this case. 

‘It is the contention of the plaintiff that Conrad 
had the right to sell the car in question for a cash payment of 
%425.80; that the assignment of the conditional sales contract 
to the Commercial Investment Trust, was in fact a sale to said 
Commercial Investment Trust, under the authority given to Conrad, 
under the trust agreement from the Monarch Company. On the otter 
hand the defendant insists that the assignment of said conditimal 
sales contract to the Commercial Investment Trust, through whom 
plaintiff claims transferred only the right of Conrad in such 
conditional sales contract and was not intended as a sale for cash 
of the car in question; that the car was not delivered by Conrad 
to the Commercial Investment Trust, but was retained by him, Conrad, 
and the Monarch Company had the right to re-possess itself of 
the car in question as against Conrad, and that the Commercial 
Investment Trust obtained no gfeater right under the assignment 
of the conditional sales contract than Roawnd had. 

In other words, it is the contention of the defen- 
dant that Conrad was not in a position to hold the car in question 
as against the Monarch Company, not having sold the ear for cash 
as provided in the trust receipt, but having sold it in violation 
thereof. under the conditional sales contract, in whieh he in 
fact, received no cash payment; that the Commercial Investma t 
Trust in taking the assignment of the conditional saies agreemmt, 
took it with notice, and acquired no greater right to the car 
in question than Conrad had. 

The plaintiff contends that this assignment of the 
conditional sales contract is dual in its nature: (1) that it 
is an assignment of the contract, and (2), it is a bill of sale 


of the car to the Commercial Investment Trust. 
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In construing this contract it should be borne in 
mind that both the comditional sales contract, and its assignment 
to the Commercial Investment Trust, bear date of March 15, 1926; 
that the conditional sales contract between Conrad and Bessler 
was in full force and effect and not forfeited by Conrad; that 
Conrad, after entering into the contract with Bessler, and while 
it was still in foree, had no right to sell the car to any other 
person, but did have the right to assign the contract to a third 
party. Under the law, this conditional sales contract was binding 
on Conrad, and Bessler had the right to become the absolute owner 
of it upon payment of the purchase price, as provided by contract. 
In the case of farr vse Stearman, 185 Ill. App. 45-53, the court 
quoted from Gam. & E. Ency. of Law, 447 as follows: "The delivery 
of personal property under a contract that the party receiving it 
is to pay for it in installments, at specified times, and when so 
paid for, it is to become his property, but that the title is to 
remain in the original owner until all the purchase money has been 
paid, constitutes a familiar example of a conditional sale." 

‘The banguage used in assigning "all right, tithe and interest in 
and to the property therein described," merely means that the 
assignee, Commercial Investment Trust, was placed in exactly the 
same position with regard to the car that Conrad, the assignor stod 

in prior to the assignment; that is if Bessler forfeited his right 
under the contract, the assignee, Commercial Investment Trust, 
might take possession of the property, and in such case "take all 
such legal proceedings or otherwise as the undersigned (Conrad) 
might have taken, save for this assignment." 

The contention of appellant that the assignment 
is both an assignment of the conditional sales contract, and an 
absolute bill of sale of the car to the Commercial Investment 
Trust, is inconsistent. The assignment recognizes the validity 
of the sales contract, under which Bessler was given the right 
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to become absolute owner of the car upon his paying the purchase 
price. If the instrument was a bill of sale, it would oonvey ithe 
title to Commercial Investment Trust. Thus the claim of title 
might be in two different persons under the same instrument. The 
instrument must be an assignment or a bill of sale. It énmiad 
be both. If the instrument is construed as a bill of sale, then 
the assignment of the conditional sale contract, has to be entirely 
disregarded, but if it is construed as an assignment, with the night 
of the assignee to take up the car in case of a breach by Bessler, 
then the whole instrument is given effect. 
In the case of Heirch & Micotte vs. Loirmer & 
Gallagher 196 Ill. App. 564-567, the court said "When construing 
contracts the whole instrument must be considered and such ¢con= 
struction given as to give force and meaning to every part of it, 
if possible." The plaintiff, Royal Indemnity Company, took an 
assignment of the Bessler conditional sales contract, dated June 
60, 1926, which is in substantially the same form as the assigment 
to Commercial Investment Trust. Prior to that time the Monarch 
Finance Corporation had, on April 23, 1926, taken possession 
under its trust receipt ani had made sale of it to the defendant 
Oscar Moody, on June 1, 1926, for $500.00, and Moody had taken 
possession of it. If the Commercial Investment Trust, on June 
20th, construed the assignment dated March 13, 1926, whieh it had 
received from Conrad as a bill of sale, and considered itself as 
an absolute owner, why did the said Commercial Investment Trust 
give plaintiff, Royal Indemnity Company an assignment of the con- 
ditional sales contract instead of the ordinary bill of sale? The 
assignment itself shows how the instrument was regarded by the 
parties thereto. 
It is also claimed by plaintiff that the Commercial 
Investment Trust, under Section 24, of the Uniform Sales Act, 
was the purchaser of the car for value, without notice of the . 


seller's defective title. This cannot be so for two reasons; 
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(1), It dia not buy the car, it only bought the conditional sales 
contract; (2), it had notice that Conrad had already sold the 
wie to Bessler and Conrad was powerless to again on the same ros 
re-sell the car, to Commercial Investment Trust. In Colburn, et aL 
vs. Commefcial Security Co., 172 Ill. App. 510~513, the court Gon- 
sidered an assignment of a conditional sale contract, which also 
contained a ghause transferring the right of the assignor in the 
pianos covered by the conditional sale contract, and the court 
construed the instrument as an assignment of the conditional sale 
contract. ; 

Furthermore, under the trust receipt, which consti~ 
tuted Conrad bailee of the car, he had the right to sell it as 
agent of the bailor Monareh Finance Corporation, for cash, for not 
less than $425.80. We have already seen that on March 15, 1926, 

Conrad sold the car to Bessler for $885.50, and took from him a 
conditional sales contract; that while the contract recited that 
Conrad hadreceived from Bessler a cash payment of $280.00 and the 
balance of $605.50 was to be paid by Bessler to Conrad in monthly 
payments. The record discloses that Bessler, as a matter of fact, 
did not pay Gonrad any sum in cash for the car at the time of the 
sale. Conrad did not garry out the terms of his bailment contract, 
and make sale for at least $425.80 cash. The title therefore to 
the cayaia not pass as to the Monarch Finance Corporation, and that 
the Finance Corporation had the right, on April 25, 1926, to take 
possession of the car. We are not unmindful that the plaintiff 
insists that on March 15, 1926, the same day that the conditional 
sales contract was entered into with Bessler, Conrad sold the er 
to the Commercial Investment Trust,°for 600.00 cash, and that this 
alleged sale passed title to the Commercial Investment Trust, and 
that the said Commercial Investment Trust assigned its rights in 
the car to the plaintiff, on June 50, 1926. We have already seen 
that Conrad did not sell the ear to the Commercial Investment 7¥S* 

tat only assigned his conditional sales contract to it; that wider 
A such assignment Commercial Investment Trust merely stood in the 
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shoes of Conrad, that the assignment did not in any way affect 
the right of the Monareh Finance Corporation to take possession 
of the car on April 23, 1926. 

The relation between Monarch Finance Corporation 
and Conrad from the 2lst day of January, 1926, to the 2érd day 
of April, 1926, when the defendant re-possessed itself of the whe, 
was that of bailor and bailee. In Re Reboulin Fils & Co. 165 Fed. 
245. During the period in which Conrad was bailee, the Monarch 
Finanee Corporation was the owner of the car. In Re. Coe 183 Fed. 
745, 

The arrangement provided for in the trust receipt 
has been held valid in a number of Bederal cases. The Federal 
Gases hold that the title of the bailor is good, even against a 
trustee in bankruptcy, who, under the 47th section of the Bankmptey 

Act, as amended in 1910, stands in the position of execution ered- 
itor. In Re Reboulin Fils & Co., Supra: Roth vs. Smith 215 Fed.82}3 
In Re Dunlap Carpet Co., 206 Fed. 726. 

The conditional sales contract between Bessler and 
Conrad shows that Conrad attemptéd to sell the car on the cash 
payment of $280.00 and the balance of the purchase price on 
eredit. We have seen, as a matter of fact, Bessler did not pay 
any sum in cash for the car. in Vol. 2, Corpus Juris 559, the 
author discussing sales made by agents for cash or on credit, 
says: "As a general rule the sale must be for cash only, and in 
the absence of special authority, mere authority to sell, does 
not give the agent authority to sell on credit." The same author 
also in the same volume on page 562, in discussing the duty of a 
third person to ascertain the authority of the agent says; "Every 
person who undertakes to deal with an alleged agent is, by the 
mere fact of the agency, put wpon inquiry, and must discover at 
his peril, that it is in its nature and extent sufficient to 
permit the agent to do the proposed act, and that its @ource @m 


be traced to the will of the alleged principal." 
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Without extending this opinion we conclude that the 
weight of authority sustains the contention of the defendant; 
that the assignments of the Bessler sales contract are assign- 
ments oniy, and not bills of sale; that on July 14, 1926, when 
the car was replevined by the plaintiff, it was the gueneriy at 
the defendant, as allesed, in his third pleas and that the finding 
and judgment of the county court of Peoria County was peoper and 
in accordance with the law and evidence, and should be affirmed, 


which is accordingly done. 
Judgment affirmed. 
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STATE OF ILLINOIS, 

SECOND DISTRICT ~ I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Hlinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand nine 





hundred and twenty- 








Clerk of the Appellate Court 
(88416—1M—5-28) <=7 
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General No. 8072 Agenda No. 1 
APRIL TERM, A. D. 1927 


James J. MeCarty, Conservator of John Condon, 
Defendant in Error, €» A Or FT Af RF Q 


% 
C.. af) 
w 4 


vs. fed BR « 
SH. Cummins, Plaintiff in Error. 


Error to the Sangamon County Circuit Court 
SHURTLEFF, P. J. 


We shall demominate the parties as plaintiff and 
defendant respectively . Defendant sued out a writ of 
error from a judgment for $1246.83 entered against 
him in the Cireuit Court of Sangamon County. The 
judgment was founded upon a promissory judgment 
note dated March 3, 1920. The defendant was given 
leave to plead to the declaration and presented an of f- 
set, amounting to about the same amount as the note, 
for attorney’s fees and costs elaimed to have been for 
services rendered and amounts paid respectively by 
defendant for plaintiff during the year 1920, which 
were brought about by a suit commenced by one Hance 
against plaintiff in the Circuit Court of Edgar Coun- 
ty for the specific performance of a contract to con- 
vey lands, and by a similar suit commenced by one 
Henry Crede in the same county . 

On October 12, 1926, defendant, by leave of court, 
amended his notice of setoff to include an item of 
$217 .87, the same being for one-half of the taxes which 
were paid by defendant Mareh 8, 1920, upon certain 
lands in Piatt county in which defendant and Condon 
were jointly interested. There was a verdict and judg- 
ment for plaintiff, conservator. 

Defendant was permitted to show that he paid 
the taxes in the amount and at the time mentioned, 
and by verbal testimony that the title to said lands 
had passed to Condon by some kind of an instrument 
on January 6, 1920. The court sustained an objection 
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to the question: ‘‘Do you know who was liable for the 
taxes in that case?’’ put to the witness Barnes who 
had conveyed the land to Condon. No attempt was 
made to produce or show the contents of the instru- 
ment of conveyance. Defendant complains of the rul- 
ing. The ruling was not error and furthermore the 
item was barred by the statute of Limitations, which 
was properly pleaded. 

Defendant presented an account book, in which he 
testifies that he entered the items of account at the 
time each transaction occurred. The entire book went 
to the jury and from the testimony and the book the 
jury were permitted to come to the conclusion that the 
entries were made at a comparatively recent date. 
Plaintiff produced and put in evidence a cancelled 
check, showing that defendant had been paid in full 
for all of his charges for costs and expenses under date 
of July 1, 1920. Plaintiff further produced in evidence 
a written agreement signed by defendant and said 
Condon, under date of April 21, 1920, defining fully 
defendant’s and said Condon’s interests and rights 
im the Piatt County lands. As to all of the defendant’s 
charges in connection with the Henry Crede litigation, 
it is agreed that said defendant should make no 
charge, but the same was provided for in said con- 
tract upon the sale of said Piatt County lands after 
the payment of prior encumbrances. Evidently, the 
Piatt County lands have not been sold. 

As to the item of.five hundred dollars for ser- 
vices in connection with the Hance suit, Hance was 
produced as a witness by defendant and testified that 
Frank T. O’Hair, a lawyer of Paris, tried the suit 
for Condon. There is no testimony in the record show- 
iny the amount or value of the services performed. 
Defendant while on the witness stand interjected vol- 
untarily the remark: ‘‘I had an agreement with him 
(Condon) he was to give me five hundred dollars for 
that case.’’ This statement, together with the record 
showing defendant’s name attached to. plaintiff’s ans- 
wer in that cause as solicitor and with the book ac- 
count, constitutes all of the proofs 
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in the record as to that item. The book account was 
thoroughly discredited and defendant, under the stat- 
ute, was an incompetent witness to testify as to the 
claim. There were other items in the notice of setoff 
as to which no proofs were offered. 

Defendant assigns error upon the giving of cer- 
tain instructions for plaintiff. The first instruction 
charged the jury: ‘‘That where real estate was sold on 
the 6th day of January, 1920, and no special agree- 
ment was made with reference to the taxes assessed 
against said real estate for the year 1919, which taxes 
are payable in 1920, it is the duty of the seller, under 
the law, to pay the same.’’ Under the proofs in this 
ease defendant could not have been prejudiced by the 
instruction. 

_ The second instruction informed the jury: ‘‘That 
the defendant has filed a defense of setoff; that by a 
defense of setoff, the defendant admits liability for 
the amount of the note sued upon but claims that the 
deceased John Condon was indebted to him on other 
and distinct matters and particularly for services ren- 
dered the said John Condon and money advanced to 
him or for his use at his request and the burden of 
proof is upon the defendant to prove by a preponder- 
ance of the evidence that such services or some por- 
tion of the same was rendered to the said John Con- 
don at his request and further that the said John 
Condon agreed to pay for the same either a specific 
sum or sums or the usual and customary price or 
charge for the same, which usual and customary price 
must be shown by the evidence.’’ While the instruc- 
tion omitted the element of implied contract and was 
technically erroneous under the proofs in this case, 
we cannot conclude that in the least degree it misled 
the jury. 

On behalf of defendant there was read to the 
jury the following affidavit, the contents of which be- 
came evidence in the ease: 
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“Tt ig stipulated and agreed that these witnesses, 
George C. Dill and Thomas Bryan would, if present, 
iestify that they were present and heard a settlement 
between Mr. Condon and Mr. Cummins about this 
note and that Mr. Condon told Mr. Cummins the 
note was in the bank and he would get it the next 
day and send it to Mr. Cummins, and the next day 
he did not send it, and he told Mr. Dill the reason he 
did not send it was because McCarty told him not to. 
This was on the 21st day of September, 1920. Mr. 
Cummins had his book of account and Mr. Condon 
had his and they went over theiz accounts pro and 
con. That is the same book and Mr. Condon had 
his bank book and they went over it thoroughly, and 
Mr. Condon promised Mr. Cummins to send him the 
note, and they settled there. ”’ 

This testimony was submitted to the jury with 
three separate instructions for the defendant to the 
effect that if the jury believed from a preponderance 
of the testimony that the statements of the witnesses 
recited in proper form were true, they should find for 
the defendant. It is to be noted that the affidavit 
does not state where the ‘‘settlement’’ took piace. 
No items of account are mentioned and, no facts stated 
which would show that any specific accounts were 
presented to Condon or that he gave credit on the par- 
ticular note sued upon for any such accounts. The 
statement does not identify the note and in point of 
time the occurrence is said to have taken place but 
one week before Condon was adjudged a demented 
person. It is pointed out that no basis is shown upon 
which the amount due on the note could have been 
considered as paid or settled, ‘‘and any attempt to ob- 
tain it under such circumstances was merely an at- 
tempt to take advantage of the situation. ’’ 

Defendant’s so-called ‘‘book account’’ and the 
presentation of it unexplained, evidently colored his 
whole cause. There were eighty-one pages in the book 
devoted to accounts and plaintiff’s account appeared 
on page eighty-one, beginning with February 9, 1920. 
Many preceding pages were devoted to accounts com- 
mencing at a much later date. The index showed 
Condon’s account at page twelve, but page twelve had 
been torn from the book. Two items 
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under Condon’s name appeared on page fourteen, and 
the remainder of the page was unused. The jury saw 
and examined the entire book and formed their own 
conelusions. While there is some technical error in 
the giving of instructions, we are of the opinion that 
none of the errors under the proofs in this case misled 
or prejudiced the jury and that substantial justice 
has been done. Accordingly, the judgment of the Cir- 
euit Court of Sangamon County is affirmed. 
Affirmed. 
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General Num) ers 8117 and 8128 } 
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\ 
jk nights of the Ku Kiax ian Ine., Appellee, 
on VS. 


< 


omer 


First National Bank, Charles A. Wanless, James H. 


Ashby, E. M. Pottorff, Jos. Bebby, A. R. Millard, 
Dre J) UB. Watts. Lyman HK. Smith, Cee he Day, 
Dewey Cramer, Elmer Shanklin, J. W. Dugger, 


James Livingstone, S. L. Myers, as officers of Abra- 
ham Lincoln “Klan No. Thr ee, located at Springfield, 
Illinois, and as individuals; their officers, clerks, 
attorneys, servants, agents, employees, workmen, 
confederates and each of them, Appellants. 


Appeal from the Cireuit Court of Sangamon County 
SHURTLEFF, P. J. 


We shall refer to the parties as complainant and 
defendants. This suit was based upon a bill in. equity, 
praying that the defendants be required to account, 
‘an injunction and other relief. There was a_hear- 
ing and a decree entered under date of July 8, 1925, 
finding and determining the rights of the parties and 
requiring the defendants to account. No appeal was 
prayed or taken from this decree. The cause was 
again referred to the master to hear the proofs and 
state an account, which resulted in proofs being tak- 
en, a second report by the master stating the account, 
and a deeree under date of September 8, 1926, deter- 
mining the account, and from this decree defendants 
have appealed and the same is now pending in this 


court. Thereafter, the defendants sued out a writ 
of error to bring up the entire record, and said cause 
is now pending in this court as General Number 8128. 


Defendants as plaintiffs in error have moved the 
court to consolidate the two causes, which motion has 
been allowed, while complainant (defendant in error) 
the 


cause sought to be reviewed by writ of 


has moved to dismiss the writ of error upon 
eround that the 
error was pending in this court upon appeai at the 


time the writ was issued, and 
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that a writ of error will not lie to bring up a cause 
while an appeal is pending. The motion has been 
taken with the case. We can not agree with com- 
plainant’s contention. The two decrees, while growing 
out of the same cause of action, are separate, inde- 
pendent decrees and an appeal would lie from each. 
There is a distinction between an appeal and a writ 
of error. In a similar case, Drummer Creek Drain. 
Dist v. Roth, 244 Ill, 71, the court held: ‘A 
decree which finally fixes the rights of the parties 
must be appealed from within the time allowed by 
statute, and is not subject to review by an appeal from 
2 later decree not involving such rights. (Gray v. 
Ames, 220 Ul. 251; DeGrasse v. Gossard Co. 236 id. 
73.) oe 38 

up the whole record.’ (7 Eney. of Pl. & Pr. p. 899, 


and cases cited.) It has been held that a writ of error 





“A writ of error to a final judement brings 


by ene party brings up the entire record, and if any 
error exists to the prejudice of any party it may be 
corrected, whether it be in the judgment to which 
the writ of error was taken or in another in the same 
case. (Morgan v. Ohio River Railroad Co. 39 W. 
Va. 17.) While this court has held that in partition 
proceedings the decree which finally adjudicated the 
rights and interests of the parties could not be re- 
viewed on appeal from a later decree in the same pro- 
ceeding which did not affect such interests of the par- 
ties, (Crowe v. Kennedy, 224 Ili. 526; Piper v. Piper, 
231 id. 75;) we have also permitted, in partition pro- 
ceedings, the original decree fixing the rights of the 
parties and a later decree taxing costs against cer- 
tain of the parties to be reviewed by one writ of er- 
ror. (Smith v. Roath, 238 Ill. 247.) All the final or- 
ders complained of in these proceedings have prop- 
erly been brought to this court by this one writ of 
error. To review them by one writ of error tends to 
prevent multiplicity of suits and simplifies litigation. 
Such a practice is in harmony with the authorities and 


sunported by sound reason. ’’ 
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It would seem to follow that the writ of error sup- 
planted the appeal and brines up the entire record, 
and that complainant’s motion should be denied. 

From complainant’s bill of complaint we conclude 
that complainant is not a corporation for pecuniary 
profit, but is purely beneficial and eleemosynary and 
is for the purpose of conducting a patriotic, secret, 
social benefit order. ‘‘That its object is to unite white 
male persons, native born Gentile citizens of the Uni- 
ted States of America, who owe no allegiance to any 
foreign government, nation, institution, sect, ruler, 
person or people, whose reputation and vocations are 
respectable, whose habits are exemplary, who is of 
sound mind and eighteen years or more of age, under 
a common oath into a brotherhood of strict regula- 
tions; to cultivate and promote patriotism towards 
our civil government, to practice and cultivate Klan- 
ishness toward each other; to exemplify and prac- 
tice benevolence; to shield the sanctity of the home 
and the chastity of womanhood; to maintain forever 
white supremacy; to teach and faithfuily ineuleate a 
high spiritual fellowship through an exalted ritualism, 
and by practical devotion to conserve, protect and 
maitain distinctive institutions, rights, privileges, 
persons, traditions, and ideals of pure Americanism. ’’ 

“hat its said charter gives it power to confer in- 
itiative degrees, ritualism and so forth, that it has 
the right in itself to own and control the sale of para- 
phernalia, regalia, jewelry, materials, ete., used in 
said order, to hold real and personal property for the 
purposes of the organization, to borrow money and 
make transactions, ete. The bill further alleges the 
general authority of the said Knights of the Ku Klux 
Klan and to delegate its powers. 

It is alleged that in 1925 said complainant estab- 
lished a subordinate state branch or realm organiza- 


tion in the State of 
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Illinois, which was authorized to create and establish 
local branches throughout the State; that by means 
thereof many members have become a part of said or- 
ganization that has been established throughout the 
State, many local organizations, all subordinate state 
organizations with thousand of members; that the de- 
fendant, First National Bank was made depository for 
Abraham Lincoln Klan No. 3 at Springfield, [linois; 
and that it now has on deposit approximately $11,- 
$00.00 of the funds of Abraham Lincoln Klan No. 3; 
that certain of the defendants held respective offices 
in said Abraham Lincoln Klan No. 3 and carried 
out certain necessary ritualistic work incident to their 
said offices. 

The charter powers of said complainant are set 
out in the bill of complaint, together with certain by- 
laws adopted by the organization as follows: Section 
twenty of article eighteen reads: 

‘*A Ilan under any and all circumstances shall 
accord full respect to its charter, and thereby strictly 
observe the Constitution and Laws, mannerisms, us- 
ages and Kloranic (ritualistic) regulations and re- 
quirements of this Order as the same are promulgated 
by the Lmperial Wizard; and shall give due respect 
and obedience to all Imperial, Realm and Provincial 
decrees, edicts, mandates, rulings and instructions is- 
sued by the said officers; and failure on the part of a 
Klan to do so shall be cause for revocation of its char- 
ter and the suspension of its entire membership from 
this Order. ’’ 

Section twenty-three of article eighteen provides: 

“Tn the event the charter of a Klan has been re- 
voked or cancelled for any cause whatsoever, and in 
the event of disbandment of a Klan, whether it be a 
chartered or provisional Klan, all monies of that 
Klan in the possession of any officer or member thereof 
shall automatically become the actual monies of the 
Imperial Treasury of this Order and same must be 
freely and promptly turned over on demand to the 
properly aceredited officer who is authorized by the 


imperial Wizard to receive same in the name of 
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this Order also all books, papers, manuscripts, Klor- 
ans, records, seals, Klan paraphernalia, regalia, robes, 
helmets and any and all other things used by the Klan, 
and all artieles or things appertaining to this Order 
as may have been used by or are in the possession of 
any individual member thereof. ’’ 

Section twenty-five of article eighteen provides: 

‘No Klan or member shall use the name of this 
Order or any part thereof for any purpose that con- 
travenes in any manner the laws of the land, that will 
reflect or probably reflect, upon the reputation and 
eood name, or compromise, or injure this Order, or 
any member thereof, in anv way.”’ 

And section sixteen of article eighteen provides: 

‘When a Klan becomes in arrears in payment, 
of its Imperial, Realm or Provincial tax for a period 
of one hundred days, its several offices are automati- 
cally vacated, its members denied visiting privileges 
in other Klans, and its acts subsequent thereto are 
invalid unless the time is extended by the Grand 
Dragon in organized Realms, either of whom shall 
lave the authority to order a complete audit of this 
Klan’s affairs at the expense of the local Klan.”’ 

Tt was further alleged that the properly accred- 
ited officer authorized by the Imperial Wizard, to re- 
ceive in the name of this Order, all the monies and 
other property set forth in Section Twenty-three of 
Article Eighteen, supra, is Charles G. Palmer, de- 
nominated Grand Dragon, Realm of Llhinois, Knights 
of the Ku Klux Klan, Ine. It was averred that Abra- 
ham Lincoln Klan No. 3 of Springfield, Illimois, was 
organized in pursuance of a charter granted by the 
complainant in and for the Realm of Tllinois, and that 
one Charles G. Palmer of Chieago was the “Grand 
Dragon’? of the ‘‘Realm of Hlinois,’’ having by ap- 
pointment all of the power and privileges of the ‘‘Im- 
perial Wizard, Knights of the Ku Klux Klan, Inc.,’’ 
and that the said Abraham Lincoln Klan No. 3 had 
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failed to pay and was in arrears in payment of its 
‘“‘Imperial, Realm and Provincial tax,’’ for a period 
of over three-quarters of a year and had seceded from 
said order; that said Abraham Lincoln Klan No. 3 
had on hand funds and property properly belonging 
to said complainant and that due demand had been 
made for the same upon the issuing of the ediet by 
the ‘‘Grand Dragon’’ in the following form, namely: 
“OFFICIAL MANDATE, RULING, 

DECREL, INSTRUCTION OR 

wnt, WDICT NO. 65 

“TO THE EXALTHD CYCLOPS, THRRORS AND 
MEMBERS OF ABRAHAM LINCOLN KLAN NO. 


3, LOCATED AT SPRINGFIELD, SANGAMON 
COUNTY, ILLINOIS; 


“TO ALL GRAND DRAGONS, HYDRAS, GREAT 
TITANS, FURIES, GLANTS, KLEAGLES, KING 
KLEAGLES, EXALTED CYCLOPS AND TER- 
RORS, AND CITIZENS OF THE INVISIBLE HM- 
PIRE IN THE NAME OF OUR VALIANT AND 
VENERATED DBHAD, I AFFECTIONATELY 
GREET YOU BY VIRTUE OF GOD’S UNCHANG- 
ING GRACE: 

‘““WHERAS, ABRAHAM LINCOLN KLAN NO. 
3, in the city of Springfield, Sangamon County, Realm 
of Jllinois, has failed to accord full respect, manner- 
isms, usages, and Kloranie (ritualistic regulations) and 
requirements of this order as same are promulgated 
by the Imperial Wizard; 

‘“And to give due respect and obedience to all 
Imperial, Realm and Provincial decrees, edicts, man- 
dates, rulings and instructions, its failure to pay its 
third and fourth quarters for the year 1923 last past, 
and for other good and sufficient reasons, as provided 
in our Constitution and Laws, 

‘“‘Now, THEREFORE, I, CHAS. G. PALMER, 
GRAND DRAGON, REALM of ILLINOIS, KNIGHTS 
OF THE KU KLUX KLAN, INC., by virtue of the 
authority vested in me by Dr. Hiram Wesley Evans, 
Imperial Wizard, (nights of the Ku Klux Klan, Inc., 
do hereby revoke the Charter of Abraham Lincoln 
Klan No. 3, located at Springfield, Sangamon County, 
Realm of Illinois; 

“AND O. W. FRIEDERICH, POST OFFICE 
BOX 17, PEKIN, ILLINOIS, is hereby directed to ob- 
tain from the officers and members of said 
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Abraham Lincoln Klan No.°3, all property and funds 
belonging to the Knights of the Ku Klux Klan, Ine., 
and the officers and members of said Klan are direc- 
ted to turn the same over to the said O. W. FRIED- 
ERICH, POST OFFICE BOX 17, PEKIN, ILLINOIS, 
‘Done in the Exeeutive Chambers of the Grand 
Dragon, Realm of Llinois, Knights of the Ku Klux 
Klan, in the City of Chicago, County of Cook, and 
State of [llinois, on this fourth day of Mareh A. D. 
1924; and on the Dismal Day of the Weeping Week of 
the Frightful Month of the Year of the Klan LVIL. 
Faithfully yours, 
In the Sacred Unfailing Bond, 
Chas. G. Palmer, 
GRAND DRAGON, REALM OF ILLINOIS.”’ 
SHAL. 
but that said defendants had failed and refused to 
pay or turn over any of said funds or property. Other 
acts of misconduct by the defendants, tending to bring 
complainant ancl its subordinate lodges into contempt 
and disrepute were charged, and it was charged that 
the defendants had in their possession paraphernalia, 
property and funds to the amount of about $11,900, 
and the bill prayed an injunction and accounting. 
The defendants answered the bill, substantially 
admitting the charter and by laws of the complain- 
ant order, but denied the right of the complainant to 
cancel the said charter without notice and an oppor- 
tunity to defendants to be heard; denied that any no- 
tice was ever given to any of said defendants of ‘‘ Edict 
No. 65,’’ and denied all charges of misconduct against 
the defendants or either or any of them, and denied 
the possession of any funds or property belonging tu 
the complainant. 
We have omitted very much matter set up in the 
bill and answer and have attempted to cover only the 
substantial and salient issues in the ease. There was 


a replication and the 
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cause was referred to the master to take the testimony 
and report the same, together with his findings and 
conclusions to the court. The master heard the testi- 
mony and reported the same with his findings and 
conclusions in the following form: 

1, ‘*That the Court has jurisdiction of the sub- 
ject matter of this proceeding and of all the parties 
hereto, both Complainant and Defendant. 

2. “That the Complainant is a corporation, not 
fox profit organized and existing under the laws of 
the State of Georgia, and operated as a Fraternal Or- 
ganization under and by virtue of its Charter, and in 
obedience to a certain Constitution and by-laws a 
certified copy of which is herewith filed and refer- 
ence made thereto. 

3. ‘That on or about the 10th day of June, A. 
D. 1923, the complainant established a subordinate 
State branch of its organization in the State of Dhinois 
known as a ‘Realm’ which organization was in turn 
authorized to and did establish and maintain certain 
local branches throughout the State known as Klans. 
That the chief executive office of said ‘Realm’ org- 
anization is known as ‘Grand Dragon,’ and Chief ex- 
ecutive officer thereof was, at all time herein referred 
to, Charles G. Palmer. 

4. “That at some date subsequent to June 10th, 
A. D. 1923, a local ‘Klan’ was established and char- 
tered at Sprinefield, [linois, known as ‘Abraham Liui- 
coln Klan Number Three,’ and its principal executive 
officials were at the time of the revocation herecinatter 
referred to as follows:—Charles S. Wanless, ‘Exaited 
Cvelops’ (or President), James H. Ashby, *Kligrapp’ 
(or Secretary), J. B. Watts, ‘Klabee’ (or Treasurer) . 

5. ‘“‘That on the 4th day of March, A. D. 1924 
by his Official edict of that date, and pursuant, to the 
authority vested in him by the Constitution and By- 
laws of the Complainant, the said Charles G. Palmer 


as ‘Grand Dragon’ revoked said charter of 
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‘Abraham Lineoln Klan Number Three,’ at Spring- 
field, Illinois, and directed the officials and members 
of such ‘Klan’ to turn over to one O. W. Friederich, 
Pekin, [hnois, all property and funds belonging to 
Complainant. 

6. ‘That Seetion 23 of Article 18 of said Consti- 
tution and By-laws of complainant provides that ‘in 
the event the Charter of a iXlan has been revoked or 
eancelled for any cause whatsoever, and in the event 
of disbandment of a Klan whether it be a chartered 
or provisional Klan, all moneys of that Klan in the 
possession of any officer or member thereof shall auto- 
matically become the actual moneys of the Imperiai 
Treasury of this order and same must be freely and 
promptly tured over on demand to the properly ac- 
eredited officer who is authorized by the Imperiai 
Wizard to receive same in the name of this order; also 
all books, papers, manuscripts, Klorans, records, seal, 
{Klan paraphernalia, regalia, robes, helmets, and any 
and all other things used by the Ilan, and all articles 
or thine appertaining to this order as may have been 
used by or are in the possession of any individual 
member thereof, ‘and upon the revocation aforesaid 
the property and moneys of ‘Abraham Lincoln Klan 
Number Three’ automatically became the property 
and money of Complainant, and Complainant became 
entitled to the possession thereof. 

7. “That Section 5, Article 19 of said Constitu- 
tion and By-Laws provides among other things that 
‘the Kligrapp is the Secretary and recording officer 
of the Klan—he shall make a report through the 
proper channels to the proper officers not later than 
the 10th of the month for the calendar quarter last 
past—and with his reports he shall remit to said of- 
ficer or officers all moneys belonging to this Order 
such as Imperial Tax, Realm or Provincial Tax, Klec- 
tokons, moneys due for supplies and any and all 
other moneys due and payable to said officers. He 


shall be the custodian of the seal of the Klan.’ 
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8. ‘“‘That Section 6, Article 19 of said Constitu- 
tion and By-laws provides amoung other things as fol- 
lows: “The Klabee is the Treasurer of the Klan. He 
shall be the custodian of its funds and shall receive 
from the Kligrapp all moneys due to be turned over 
to him giving his receipt for same and keeping same 
apart from his personal funds and secure for the sole 
use of the Klan. * * *.’ 

9. ‘‘That Section 7, Article 19 of said Constitu- 
tion aud By-laws provides among other things as fol- 
lows. ‘The Kladd is the Conductor of the Klan ana 
the eustodian of its paraphernalia and other proper- 
GHESi on 2" 2 

10. ‘‘That upon the revocation of the Charter as 
aforesaid it became the duty of the official known as 
dant james H. Ashby, as ‘Kligrapp’ (Secretary) and 
the defendant, J. B. Watts, as ‘INlabee’ (Treasurer) 
to account to the complainant for all moneys of * Abra- 
ham Lincoln Klan Number Three’ then in the posses- 
sion or control of said Klan or any of its officers or 
members, and said last named defendants should 
state an account showing the disposition of all such 
funds; and said seeretary should likewise account for 
the seal of said ‘Klan.’ 

11. ‘‘That upon the revocation of the Charter 
aforesaid it beease the duty of the official known as 
the ‘Kladd’ to account to complainant for ail para- 
phernalia and other properties belonging to said Abra- 
ham Lineoln Klan Number Three, but it does not ap- 
pear from the evidence herein who was then acting as 
‘Ixladd’ of such Klan. 

12. ‘*The Master recommends a decree in accor- 
dance with the foregoing conclusions. ’’ 

To these findings, or findings and conclusions, no 
objections before the master or exceptious before the 
chancellor were made, except that the defendants 
James B. Watts and James H. Ashby, after reciting 


finding number ten, objected and excepted 
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as follows: ‘‘Said finding was erroneous, in that, the 
evidence in this cause fails to show that there was 
anything due complainant by the defendants at the 
time of the revocation of the Charter as shown by the 
evidence in this case; and that the evidence shows 
affirmatively that there were no funds. or 
property of any kind or character in the hands of 
either of these defendants, belongine to complain- 
ant for which they should account, except, the sexi 
deseribed in the evidence which was inadvertently in 
their possession and which they hereby tender into 
Court.’ 

The objection was overruled by the master, made 
an exeeption before the chancellor, overruled, and a 
deeree was entered requiring the defendants James 
H.Ashby and J. B. Watts, as seeretary and treasurer, 
respectively, of ‘‘Abraham Lincoln Klan No. 3,’’ to 
account. 

It is contended in the assignments of crror on 
this decree that there is no evidence which would 
show a valid revocation of the charter of said Klan 
No. 3. Defendants made no such contention or objec- 
tion before the master or the chancellor. On the other 
hand, defendants by their objection and exception to 
finding number ten, conceded and stated that the 
charter had been revoked, ‘‘as shown by the evidence,’’ 
and acted upon that finding by tendering the seal to 
complainant in court. It has been held that on ap- 
peal from a decree finding complainant entitled to a 
mechanie’s lien, defendant, by not filing exceptions 
to the master’s report, will be held to have waived all 
objections to the claim. (Pacyua v. Bliss, 180 I]. App. 
251. The same ease holds that without objections all 
conclusions of fact are waived. Findings of fact by 
the master not objected to, will not be reviewed upon 
appeal. (Gillett v. Chicago Title and Trust Company, 
230 Lil. 419.) Questions depending on the weight of 
the evidence cannot be considered on appeal in the 
absence of objection and exception taken to the mas- 


ter’s report, on which the decree is based. 
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Strayer v. Dickerson, 213 Lil. 414. Where no objec 
tions are filed to the master’s report finding as to the 
interest in the premises of one of the parties to es- 
tablish a hen upon the property by virtue of a trust 
deed, such interest cannot be questioned on appeal. 
iiarks v. The Chicago Mortgage Corporation, 218 III. 
App. 1. The same rule is laid down in Waiker v. 
Cuicago, Madison and Northern Railroad Co. 199 id. 
610, and Augerer v. Southern Traction Co. 203 id. 25. 

An examination of the findings of the master in- 
dicates that each of them was a finding of a tact, ex- 
cept the first as to the jurisdiction of the court— about 
which there is no contention — and the tenth and 
eleventh findings. The last two findings are based upon 
a revocation of the charter by ‘‘Hdict No. 65’’ of the 
‘Grand Dragon’’ and it is now contended that the 
eranting of such power to an ‘‘tmperial Wizard’’ or 
‘““Gvand Potentate’’ or ‘‘ Absolute Power’’ to exercise 
without potice or a hearing, is un-American, unreason- 
able and void. No such question was raised before the 
master or before the court, and when ‘‘Hdict No. 65’’ 
was offered and admitted in evidence the only objec- 
tion made was that ‘‘there was no evidence’’ of its 
having been sent to or received by Abraham Lincoln 
Klan No. 3.’’ It was accepted upon the trial as a legal 
vad lawful exercise of power on the part of the rul- 
ine authorities and the evidence was overwhelming 
that the ediet was received by and acted upon by tiie 
powers controlling Klan No. 3. 

The fifth finding of fact by the master to which 
no objection or exception was made, was that the 
Grand Dragon cancelled and revoked the charter, and 
the defendants, by their exception to finding ten, so 
recognized the fact and are now estopped to urge the 
assignment of error. The contention, however, im its 
broadeast sense is, that there can not be a corporation 
sole for charity. The mere statement of the contention 
is its refutation. All things are not necessarily un- 


Ameriean merely because they do not suit 
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our individual taste or eater to our advantage. What 
was said by the court in Gross Loge, etc. v. Maria 
Brausch, 256 Ill. 185, is applicable to this ease. In 
corporations not for pecuniary profit, the charter and 
by laws constitute a contract between the members 
with which courts will not interfere. 

Other assignments of error were made, one being 
that the charter of said Klan No. 3 was never revoked, 
when all of the oral testimony before the master and 
court is conclusive that the charter was revoked anc 
that defendants acted upon the understanding that 
they were no longer members of complainant corpora- 
tion. 

Shortly prior to March 5, 1924, the ‘‘ Grand Drag- 
on’’ of the ‘‘Realmn’’ by exceutive order removed the 
‘Great Titan’’ of ‘‘Provinee No. 2,’’ and the mem- 
bers of Abraham Lincoln Klan No. 3’? took official 
aetion at the exact time they received notice of the 
cancellation of their charter, passing the following 
resolution: 

“WHEREAS: The Great Titan of Province No. 
2, Realm of Ulinois has been removed by the Grand 
Dragon of illinois, for the reason that he refused to 
be made a party to the political betrayal of Klansmeu 
of this State, and 

“WHEREAS: Abraham Lincoln Klan No. 3, 
Realm of Illinois, has withdrawn from the Nationa 
Oreanization until such time as the Imperial Palace 
shall take the necessary steps toward the removal of 
Charles G. Palmer as Grand Dragon of [linois:”’ 

Whether the defendants were willing to acknowl- 
edge that their charter had- been cancelled or persoi- 
ally wished to nullify it by secession from the order, 
would appear to be a distinction without any material 
difference. 

Klan No. 3 of Springfield claimed to take great 
offense at a letter sent out on February 21, 1924, from 
the office of the Great Titan (personally written by 
Palmer) in the following form: 

“TMPERIAL PALACE OF INVISIBLE EM- 
PIRE, KNIGHTS OF THE KU KLUX KLAN, IN- 
CORPORATED, ATLANTA, GEORGIA, REALM OF 
ILLINOIS. 
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“‘Office of the GREAT TITAN PROVINCE NO. 
od, Phone Randolph 3557-3361, P. O. Box 811, Chica- 
go, [llinois, February 21st, 1924. 

Gots Not 
Springfield, Il. 
Faithful and Hsteemed IKlansman: 

“The political Activities committee of the Illinois 
Better Government League, ‘is of the opinion that 
Judge Jenkins of Springfield is to be preferred over 
Justice Dunn, as a candidate in the Third Judicial 
District for Supreme Court Justice. 

‘““As J understand the matter Judge Jenkins has 
pledged himself to them and in line with the general 
political program about to be worked out he is cou- 
sidered the logieal candidate. 

““it is their hope therefore that you will be able 
to do all vou ean to help Judge Jenkins to seeure the 
support of all concerned. 

‘it is absolutely useless for the Political Activi- 
ties committee of the League to concentrate upon any 
partictular endeavor and then have their recommen- 
dations ignored. While the rank and file cannot be 
told every little in and out of the situation, those of 
us whe are broad enough to take in their comprehen- 
sive program at a glance should be willing to co-oper- 
ate with them and accept their recommendations as 
final. At least they have given much more time and 
thought to the qualifications of the respective eandi- 
dates than the individual voter has, and that taken 
in conjunetion with the additional consideration of 
promises made by the candidates themselves to give 
recognition later on, is suffice for me as an individual. 

Faithfully yours, 
‘“‘in the Sacred Unfailine Bond. ’’ 
And ‘‘Klan No. 3’’ now represent that they were op- 
posed to the order interfering with politics in any 
manner. Just why they waited from February 21st to 


Mareh 5th, 1924, to pass the resolution of withdrawal 
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is not made clear. 

It is contended that it is not shown that the com- 
plainant Order had authority to do business in the 
State of Illinois. This is a matter that should have 
been set up by defendants’ answer and shown by the 
proof. (Holmes v. Standard Oil Co., 183 Ill. 70; Delta 
Bag Co. v. Kearns Co., 160 Ill. App. 93; Delta Bag Co. 
v. Kearns Co. 253 Ill. 365.) Even if it should be con- 
ceded that complainant was amenable to the Foreign 
Corporation Act and acting in violation thereof, de- 
fendants (except the bank) were all members of the 
Order and are estopped to raise that question. The 
charter and by laws of complainant operate as a con- 
{ract between the corporation and its members, who 
became members in reliance upon them, and the con- 
tract, like any other one, is not to be abrogated or 
set aside by construction on the ground that the per- 
formance of it would be inconvenient or unfavorable 
to either one of the contracting parties. (14 Corpus 
Juris, 346: Cratty v. Peoria Law Library Ass’n., 
219 Il. 523; Supreme Lodge K. of P. v. Kutscher, 
179 id. 344: Mandel v. Swan Land and Cattle Co., 51 
fil. App. 209.) 

We find no ervor in the decree of July 8, 1925, that 
would warrant a reversal. 

On the proceedings before the master upon the 
accounting, jt was shown that the defendants James 
H. Ashby, as former seeretary, and J. B. Watts, as 
former treasurer, were responsible for the moneys ot 
the Order, which had been deposited in the First Na- 
tional Bank of Springfield prior to March 9, 1924, to 
the amount of $10,854.08, and which were earried in 
the bank on an account under the name of “J. 133i 
Watts, See’y.’’? At the opening of the bank on the 
morning of Mareh 5, 1924, four cheeks were cashed, 
said checks having been issued by the defendants Ash- 
by and Watts, one pretending to bear date March J, 
1924, payable to the order of said James H. Ashby 
for the sum of $1784; one pretending to bear date 
February 29, 1924, payable to the order of Chas. 8. 


Wanless for the sum of 
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$1175; one pretending to bear date February 27, 1924, 
payable to the order of J. W. Dugger for the sum of 
$5000; and the fourth pretending to bear date Febru- 
ary 24, 1924, payable to the order of H. M. Coombs 
for the sum of $2360. It is to be noticed that these 
four cheeks are all dated in a series two days apart 
on and prior to March 1, 1924. All except Coombs hau 
been officers in Klan Ne. 3 and were originally made 
defendants to the bill of complaint. These checks 
were issued and pretended vouchers paid without any 
vote of the ‘‘#lan’’ as required by the constitution of 
the Order. There was left in the bank the sum of 
go30.08 under the control of Defendant Watts. None 
of these parties to whom cheeks were issued made 
any accounting of how the funds were used for the 
benefit of the order or ‘‘Klan No. 3.’’? Ashby was 10 
the printing business and testified that the check to 
him was in payment for printing, but no bill or items 
were presented and Ashby was contradicted and ixa- 
peached by his partner and the records ot his business. 
Wanless and Dugger gave no explanation of the use 
of the funds checked out to them. The testimony of 
Coombs is interesting and given under circumstances 
apparently free from any personal interest and very 
much against the interest of his employer. Coombs 
testifies that there was a meeting of certain Klansmen 
in the Hall of the Order on March 4, 1924; that Dugger, 
Wanless, Ashby, Day and others were present; that 
the question of the cancellation of the charter and 
how to preserve the funds in the bank was discussed; 
that at that meeting on March 4, 1924, Ashby handed 
him the cheek for $2360, and that he talked with Wan- 
less about eashing it the minute the bank was open in 
the morning, and Wanless agreed to meet him at the 
the bank at nine o’clock in the morning; that he met 
Wanless at the bank the next morning and Wanless 
identified him and indorsed the check, and that he 
drew the money upon it and walked down the street 
about two-thirds of a block, as he was directed to do by 
Wanless, 
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and met Watts and turned the money over to Watts 
just as he had received it. Coombs testifies that Due- 
ger was at the bank on the same morning, Mareh 3, 
1924, cashing his check. The voucher made out in 
Coombs’ behalf pretended to be for the services of 
forty-nine preeinet workers in the spring election, 
who were hired by Coombs. He testifies that he never 
employed any preeinet workers or had anything to 
do with the election, and there is no testimony that 
he had. There is other testimony corroborating 
Coombs as to the purpose of the meeting on Mareli 
4th, and tending to show that the bills were fictitious. 
Witnesses testified to statements mace by Watts, the 
Treasurer, as to the amount of the funds im the bank, 
which were about eleven thousand dollars up to and 
ou Mareh 5, 1924. There was conflict in the testimony 
alone these lines, but the faet that all four of these 
cheeks were cashed within a few minutes of each 
other on the morning of March oth, 1924, and that 
Wanless was at the bank, as shown by his signature 
on the Coombs check, is very strongly corroborative 
that the ehecks had not been issued previously,—one 
of them ten days—were colorable and the vouchers 
fictitious. The fund in the bank was about the amount 
that ‘Abraham Lincoln Klan No. 3’’ was in arrears 
nnder the by-laws to the ‘‘Imperial Realm.’’ We are 
satisfied that the preponderance of the testimony in 
this case shows that each and all of said checks were 
fictitious and that the funds did not pass out of the 
hands of Defendants Ashby and Watts. 

Section six of article nineteen of the Constitution 
provides: 

‘‘Klabee is the treasurer of the Klan. He shal! 
be the custodian of its funds, and shall receive from 
the Kligrapp all monies due to be turned over to hin, 
eiving his receipt for same, and keep same apart from 
his personal funds, and secure for the sole use of the 
Klan. He shall keep an accurate account of all monies 
received by him, and pay same out only on order of 
the Klan, signed 
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by Exalted Cyclops and the Kherapp, except the mon- 
ies due by the Klan to the Imperial Realm and provinee 
officers, which monies do not require action of the 
iSlan, and make a faithful record of such disburse- 
ments. ’”’ 

No offer of proof of any kind is made to show that 
the ‘‘i<lan No. 3”’ ever authorized the payment of 
any such vouchers. 

{t has been held that where a defendant is an ac- 
counting party, as one occupying a fiduciary relation, 
the burden of »roof is on him to show the performance 
of bis trust, and one who is liable to render an accoun- 
tine has the burden of proving allowances of credit 
which he may elaim.( Corpus Juris, Vol. 1, pages 
642-3, section 129.) 

The master in chancery took the testimony and 
saw and heard the witnesses and made his report. 
There was some conflict in the testimony, but we can 
not say that its weight is clearly and palably against 
the decree of the court. In Schultz v. Schultz, 274 Mil. 
349, in a similar ease the court held: ‘‘The testimony 
is very conflicting, but we cannot say that its weight 
is clearly and palably against the decree of the court, 
In such situation we would not be justified in revers- 
ing the deerce on the evidence. Treloar v. Hamilton, 
395 Ill. 102, and cases cited; Miltimore v. Ferry, 17i 
id. 219; Maratta v. Anderson, 172 id. 577.”’ 

Finding no error in the record, the decree of the 
Cireuit Court of Sangamon County is affirmed. 

Affirmed. 
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Appellants and plaintiffs in error, upon petition 
for rehearing contend that the revocation of tiie char- 
ter of Abraham Lincoln Klan No. 3 involved a ques- 
tion of law, and that the Imperial Wizard was power 
less to declare a forfeiture without giving ‘‘the other 
party to the contract’? opportunity to be heard. tt 
is further contended that property rights were in- 
volved in the forfeiture, and that the rules and con- 
stitution of the Grand Lodge can not deprive the 
eourts of jurisdiction to determine property rights. 
It is contended that the rules and constitution of the 
parent organization are unreasonable and void; that 
the findines of the Master involved questions of law 
to which appellants and plaintiffs in error were nol 
bound to exeept, and that this court has not passed 
upon these questions. 

It is conceded in the proofs that appellants and 
Abraham Lincoln Klan No. 3 violated the rules and 
constitution of the order in failing and refusing to pay 
dues, and that the rules of the order, in such event, pro- 
vided for forfeiture. The preponderance of the proot 
further shows that Abraham Lincoln Klan No. 3 had 
seceded from the Order. This Klan organization was 
incorporated under the law, not for peeuniary profit, 
and as to the reasonableness of its laws, rules and con- 
stitution courts are not concerned and will not attempt 
» determination. (Christian Church v. Church of 
Christ, 219 Il. 515.) And when appellants seceded 
from the parent organization they abandoned all im- 
terest in the property which belonged to the Ku Klux 
Klan. (Christian Church v. Church of Christ, supra.) 

The contention here raised was not raised in the 
lower court. Appellants brought the seal of the subor- 
dinate corporation into court and delivered it up and 


the cause was tried on the issue 
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that appellants had no moneys or funds belonging to 
appellee. The facts warranting a cancellation of the 
charter, under the rules and constitution are conceded, 
but appellants insist that there is no power to eance!, 
except upon notice and a hearing. The eases cited to 
support appellants’ contention are all from other 
states, and, so far as we have examined, all of them 
involve a property right, based upon a policy of iu- 
surance upon which the parent organization is bownd, 
or a special trust fund which the subordinate lodge 
was incorporated to administer. (Watchell v. Wid- 
ows and Orphans Society, 84 New York, 28; Ludowiski 
t Society, 29 Mo. App. 337; Grand Court 
Voresters v. Court Covour No. 133—83 N. J. Ha. 
343.) Im Austin v. Searing, 16 N. Y. (Court of Ap- 


vy. Benevolent 


peals), 112, the question apparently arose nearly one 

hundred years ago over the right of the subordinate 
body to insist upon a reinstatement that was provided 
for in the by laws. No such questions are raised in tie 
case at bar, No purpose of appellee’s existence 1s sug- 
gested, except to maintain a principle. Whether such 
principle is religious, economic or patriotic, is not for 
courts to determine and would make no material dif- 
ference if determined. The government of appeilee 
order, as shown by the coustitution and its by laws, 
is autocratic and sole, but its actions and congluct arc 
not for that reason unreasonable and void. It is held 
in Corpus Juris, vol. 14, page 72: 

“The Legislature has power, in the absence of 
constitutional restrictions, to permit one person, or 
his successor, to exercise all the corporate powers, 
and to make his aets, when acting upon the subject 
matter of the corporation, and within its sphere of 
action and grant of powers, the acts of the corpora- 
tion. Penovscot Boom Corporation v. Lamson, 16 
Maine, 224, 33 Am. D. 656.”’ 

In this State religious corporations are based 
upon the usages and customs of the particular denom- 
ination or synod seeking corporate power, and the 
exereise of that power and the manner thereof fre- 


quently is a part of the religious belief. That it is 


Page 2 








bslaanos sae Helielitenes bite ler oft toh rae, 
lasts af t WORT Cee et § vant) iad tare} — 7 







at holk 





wile es ans ore tipo 






atiod 2) coltertnyao Sede odd aoidbet lode pas 


‘ur buig! tye (edie) ele dohhw. baat 









: & Risto). . sotiigietha: od iofrerom toed & : 
ah obak +22 dre’ wot 8 yteio0® angiqnO baa ewe 
Prot). brated ie A so Re ees sa bg ne ; 

eRe ts, He Gh b 
Pes ot antiee > piel at ¢ ie 


fis. VISHNU Sao %H vin YING Tee 













ar + ave y} 





. r 


Taahviadss wih) tle edt tenon 2h horse 
- bobbin Azew fed tesa ean Patase4 in eho 


‘5 - 4 “s ® y 7 
Mop beni io idiooip feue oF wept rd aide nite 











Lael! jee? ares aaa 





; tegetoyas i SP ie 











ak lA | OO oR. ed Sreaeb ee a inten ee! 





Pb DET OTOAD. EO HPP ae 


(TT SES 





“hb doreinG eC saan bastards oRomiem!) abediites a> 





















sulin to. siiersved: olP. .botrinastod ie got 


a" 63: its. unanatiiequs (i tel it retie dak pai 





i Suisse) Litt) eee ahh Tae tbe Hair ahh edde as 


“ 





rity aa 4 baeryy. free sche YORE Toons teakt pei ink 











Hate bind end oiinieced bag 


eutete LiDEM (25) gf ht MRT ian wht te seta 

ff i Tai { revo. ta, Lorerr hots teattos,. 

: di tormat wv nolioweet ned stoskdonst: | aeik 

Oh. ind BS ACS vomilt 

: wrotuifes gi wi ink 

45 rati ; motaiy fs may stthenie ehh freltgay 

' Motions Dborvaw eiieari 

‘ i Ish Fowom faith Go tiptoe 

; ' ' yeu {i tex Pee ‘at ii Ti gED 

mya 

: 
f 





exereised autocratieally or by a corporation sole, has 
never been held to be against the public policy of 
this state. Neither the Legislature by enactment nor 
the courts by coustruction in this State have ever held 
that social or religious affairs of the people should be 
free or equal, and the court held in Christian Church v. 
Ghurch ef Christ, supra, on page 512: ‘‘It is not, 
therefore, within the province of this court to proii- 
ounce judgment upon the doctrines taught by Alex- 
ander Campbell and believed and practiced by his 
followers, or to determine which faction of the Sand 


Creek congregation, in their practices in their chureh 


Q 


onereeation, from an ecclesiastical standpoint, is 
correct, as the court have no coneeri with the ques- 
tions whether a religious congregation is progressive 
or conservative; whether a musical instrument shail 
be present or absent during church services; whether 
the preacher shall be selected from the congregation 
er shall be a person employed by the congregation for 
a stated time at a stated salary; whether missionary 
societies and Sunday school shall have separate ore- 
anizations from the chureh congregations or not, o1 
whether the funds necessary for the support of the 
chureh shall be contributed wholly by its members 
or raised in part by fairs and festivals. All those 
questions, and kindred questions, must be left to the 
determination of the church congregation. ’’ 

Neither is appellee, incorporated in another state, 
prohibited from bringing suit in this State, under the 
corporation act passed in 1919 and the amendments 
thereto. (American Guaranty Co. v. State Bank of 
East Lynn, 244 Il]. App. 16.) 

In conelusion, appellants have no property right 
involved in the cancellation of the charter of Abraham 
Lincoln Klan No. 3. (Pitcher v. Board of Trade, 121 
Til. 412.) Appellee is a corporation organized under 
and by virtue of a decree of a court of general jurisdic- 
tion in the State ef Georgia. Appellants became mem- 
bers of this association by agreeing to abide by and 
conform to 
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all of the laws, rules and regulations of the order. The 
laws and rules of which they complain are of their 
own choosing, and courts are powerless to aid them. 
(Fisher v. Board of Trade, 80 Ill. 85; Baxter v. Board, 
83 Ill. 146; Sturges v. Board of Trade, 86 Ill. 441.) 


The petition for a rehearing is denied. 
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General No. 8125 
OCTOBER THERM, A. D. 1927 


Frederick I. Judson, Plaintiff in error, 
vs. : 

First Trust & Savings Bank of Springfield, [linois, 
and L. F. McCullough, Defendants in Error. 
Writ of Error to Circuit Court of Sangamon County 
and Other Counties. 


SHURTLEFF, P. J. 


This case was before this court at a former term 
(See 238 Ill. App. Court Reports, page 531), at which 
time this court reversed the decree of the lower court 
and remanded the cause with directions to vacate an 
order dismissing said cause upon the motion of plain- 
tiff in error and to state an account. Plaintiff in error 
argues only one assignment of error and states: ‘**The 
only question involved is the right of the complainant 
to dismiss his bill of complaint.’’ This was one of the 
main questions passed upon on the former-appeal, and 
this court is bound by its holding in the opinion then 
filed in this cause. Zerulla v. Supreme Lodge, 223 Il. 
520; Anderson v. Fletcher, 228 Il]. App. 372; Lemarty 
v. Popp, 175 Ill. App. 544. 

On the former hearing this cause was prosecuted 
in behalf of plaintiff in error by a guardian ad litem, 
and the petition for a writ of error upon this hearing 
is presented by plaintiff in error in his own proper 
person with nothing to show that plaintiff in error 
has ever been restored to reason, or that the order ap- 
pointing a guardian ad litem has ever been vacated 
or in any manner modified. The abstract presented in 
addition fails to show or present any of the evidence 
and testimony, master’s report or decree of the lower 
court, portions of which, in any event, would 
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be necessary upon which to assign error upon the 
record. The ‘‘decree’ mentioned in the abstract, for 
anything that otherwise appears in said contract, may 
be the dismissal that plaintiff in error is contending 
for. No judgment or decree for any costs against 
plaintiff in error is even shown. The abstract does 
not conform to the rules of this court. The court will 
not look to the record for the purpose of reversing a 
decree or judgment, but an abstract of record comply- 
ing with the rules of this court should be filed. (In- 
man v. Miller 234 Ill. 356; Hickox v. City of Spring- 
field, 208 Ill. 28; Kellogg Newspaper Co. v. Building 
Assn., 210 Ill. 419; Patterson v. Northern Trust Co., 
238 Ill. 604; City of Elgin v. Nofs, 113 Ill. App. 620; 
Johnson v. Hartman, 119 Ill. App. 206; Zinkl v. 
Aluminum Co. of America, 169 Ill. App. 194; Chicago 
Record Herald Co. v. Fred Bender Stove Co., 207 Ill. 
App. 152.) 

The defendant in error is not required to present 
an additional abstract. The abstract will be held in- 
sufficient. Hickox v. City of Springfield, 208 Il. 30. 

For the reasons stated, the decree of the Circuit 
Court of Sangamon County is affirmed. 


Affirmed. 
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General No. 8129 Agenda No. 7 
OCTOBER TERM, A. D. 1927 
W. Z. Wright, George L. Wright, Alevia M. Kes- 


singer, Defendants in Error, 
vs. 
State Bank of Herrick, Plaintiff in HKrror. 


Error of the Cireuit Court of Shelbv County. 
SHURTLEFF, P. J. 


We shall refer to the parties as plaintiffs and de- 
fendant, respectively, as the cause was brought in the 
Cireuit Court of Shelby County. 

Plaintiffs brought suit in trover to recover the 
value of a certificate of deposit in defendant bank of 
the face value of two thousand dollars. There was 
judgment for plaintiffs in the court below for the sum 
of two thousand dollars and defendant has sued out a 
writ of error to reverse that judgment. The certificate 
in question was issued by defendant bank to one John 
H. Wright and by him, for a valuable consideration, 
assigned to the plaintiffs in equal parts, payable at 
the death of said John H. Wright. A jury was waived 
and the cause tried by the court. We adopt plaintiffs’ 
statement of the case as practically and substantially 
supported by the proofs. 

The undisputed testimony shows that plaintiffs 
were, at the time of the issuance of said certificate, the 
only children of said John H. Wright, and subsequent- 
ly, upon the death of said John H. Wright, his only 
heirs at law. The testimony of plaintiffs is to the ef- 
fect that on or about January 24, 1923, the said father 
had a design and purpose in his mind to divide his 
estate among said three children. He executed and 
delivered to them deeds to certnin real estate; assigned 
and delivered certain promissory notes owned by him 
and gave them to his said children, and as to 
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OCTOBER TERM, A. D. 1927 
W. Z. Wright, George L. Wright, Alevia M. Kes- 


singer, Defendants in Hrror, 
vs. 
State Bank of Herrick, Plaintiff in HMrror. 


Error of the Cireuit Court of Shelbv County. 
SHURTLEFF, P. J. 


We shall refer to the parties as plaintiffs and de- 
fendant, respectively, as the cause was brought in the 
Cireuit Court of Shelby County . 

Plaintiffs brought suit im trover to recover the 
value of a certificate of deposit in defendant bank of 
the face value of two thousand dollars. There was 
judgment for plaintiffs in the court below for the sum 
of two thousand dollars and defendant has sued out a 
writ of error to reverse that judgment. The certificate 
in question was issued by defendant bank to one John 
H. Wright and by hin, for a valuable consideration, 
assigned to the plaintiffs in equal parts, payable at 
the death of said John H. Wright. A jury was waived 
and the cause tried by the court. We adopt plaintiffs’ 
statement of the case as practically and substantially 
supported by the proofs. 

The undisputed testimony shows that plaintiffs 
were, at the time of the issuance of said certificate, the 
only children of said John H. Wright, and subseq uent- 
ly, upon the death of said John H. Wright, his only 
heirs at law. The testimony of plaintiffs is to the ef- 
fect that on or about January 24, 1923, the said father 
had a design and purpose in his mind to divide his 
estate among said three children. He executed and 
delivered to them deeds to certain real estate; assigned 
and delivered certain promissory notes owned by him 
and gave them to his said children, and as to 
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the particular certificate in question the testimony of 
plaintiff is that he assigned that instrument on or 
about January 24, 1923, and gave it into the safe keep- 
ing of defendant as the property of his children. The 
contract of indorsement appearing on the back of said 
certificate under date of January 24, 1923, reserves 
the interest to said John H. Wright. 

Witness for defendant admits the writing of the 
assignment by the cashier of said Bank; admits the 
delivery of said certificate to said Bank as custodian; 
admits the gift of said certificate to said plaintiffs, 
but upon the condition orally expressed, that is, that 
before the preparation and signing of the same, John 
H. Wright said that in ease he died before the matur- 
ity of said certificate then the principal should be the 
property of his said three children, but if he did not 
die before the maturity of said certificate, then it 
should remain the property of said John H. Wright. 
Witness for defendant testified that he attempted to 
write the assignment according to the expressed wish 
and order of said John H. Wright. 

The undisputed testimony shows that after the 
foregoing transactions, some time in July following, 
at the request of said John H. Wright, all three of 
said children met him in his home at Herrick, Illinois; 
that he said he was not quite satisfied with former 
arrangements; that upon his request and order, said 
Bank by its cashier, delivered to said John H. Wright 
at his home a number of notes, papers, etc., including 
the said certificate. The testimony of plaintiffs shows 
that said certificate was then and there delivered to 
said W. Z. Wright, together with all the promissory 
notes, and that all of said property was given to said 
three plaintiffs in equal parts, and then and there de- 
livered to said W. Z. Wright. Witness for defen- 
dant recalls and admits the delivery of said papers, 
including said certificate, but does not recall that he 
did more than hand the container envelope to said John 
H. Wright. He says the certificate came again into 
the possession and custody of said Bank, but he has 
no knowledge or recollection 
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whatever as to how or when it returned. Plaintiff W. 
Z. Wright says he sent it to said Bank for the payment 
of interest and the issuance of a new certificate at ma- 
turity of the one in question. Witness for defendant 
says he may have received communications from said 
W. Z. Wright other than those produced on the trial. 

The witness Bender positively testifies on direct 
examination that he delivered the certificate to John 
H. Wright at his home in Herrick in July following 
the date of the certificate. He admits the same thing 
in his cross-examination, and in his letter to W. Z. 
Wright almost a year afterwards he says in so many 
words, ‘‘We still have the certificate of deposit and 
note that you mailed us here.’’ From the evidence 
it clearly appears that the certificate passed out of 
the possession of said Bank and out of the possession 
of said John H. Wright and was returned by plain- 
tiffs to said Bank for the purpose of renewal and the 
payment of interest thereon to said John H. Wright in 
accordance with the endorsement, because in Exhibit 
“B”’ the cashier of said Bank says, ‘‘I have paid the 
interest to Uncle John on this Time Certificate but 
that was all. This was in accordance with the endorse- 
ment on the back of the certificate.’’ This statement 
was made over the signature of said cashier after said 
certificate had matured. 

On March 15, 1924, after the maturity of said 
certificate, John H. Wright a second time endorsed 
said certificate to two of his grandchildren after it 
had been sent to the Bank without the endorsement 
of any one of the plaintiffs and against the positive 
written instructions of the plaintiffs not to deliver 
said certificate, but to pay interest on same and issue 
a new certificate in lieu thereof. The evidence shows 
that the grandson of John H. Wright went to Herrick 
to investigate the holdings of his grandfather, and 
then returned to the Bank with the power of attorney 
executed by John H. Wright, which power of attorney 
gave no right over the certificate in question, and upon 
presentation of the power of attorney the said 
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Bank turned over to said grandson, Lane KE. Wright, 
the said certificate together with other property of 
John H. Wright, and said John H. Wright and Lane 
BE. Wright under instructions from John H. Wright, 
erased, cancelled out, and as they say, nullified the 
endorsement to plaintiffs, and at the same time said 
John H. Wright signed a second endorsement of said 
certificate, making said Lane H. Wright and Ione 
Elzea endorsees, and on presenation of said certificate 
the face of the same was paid to the second set of 
endorsees. 

Plaintiffs contend that there was a valid transfer 
of said certificate to them by the endorsement of the 
same, and further contend that there was a valid, ir- 
revocable gift of the same to plaintiffs in July follow- 
ing the issuance of said certificate, and that the de- 
fendant, with full knowledge of all the rights existing 
between the parties and against the positive instruc- 
tions of plaintiffs, knowingly and wrongfully disposed 
of said certificate and deprived plaintiffs of their legal 
rights in same; that there was an unlawful conversion 
of said property and that suit in trover is the proper 
remedy. The minutes of the court show a motion was 
made to amend the praecipe and summons, and that 
the same was amended, the praecipe and summons hav- 
ing been in assumpsit, and the declaration filed in 
trover. 

Plaintiffs further contend that the testimony of 
Witness Bender as to oral conversations prior to the 
endorsement of said certificate to plaintiffs is incom- 
petent testimony and should have no bearing on the 
case, but even if such testimony is competent  testi- 
mony, that there was a gift of said property completed 
by delivery in July, 1923, at which time the title and 
possession both passed to plaintiffs. 

The endorsement made upon said certificate by 
John H. Wright was in the following form, upon the 
back thereof: 

‘“‘Herrick, Ill. January 24, 1923. 

‘For value received I hereby assign the within 
certificate to 
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W. Z. Wright, Geo. L. Wright and Alevia Kessing- 
er, same to be paid to them in equal parts at my death. 
The interest is reserved by me.’ 
John H. Wright.’’ 

‘“Witnessed by 
“Ww. Z. Wright 
‘Geo. L. Wright.’’ 
‘‘Paid Apr. 7, 1924, 
“State Bank of Herrick 
‘‘Herrick, Ils. 
‘Int. Pd. Jan. 29, 1924, $100.00 to J. H. W.’’ 

Oral proof was offered by defendant tending to 
show that said assignment was to be void in case the 
assignor outlived the termy of the instrument. The ecr- 
tificate of deposit was, in legal effect, a negotiable 
promissory note in which the defendant bank is maker 
and J. H. Wright is payee. Kavanaugh v. Bank of 
America, 239 Ill. 404; Bank of Peru v. Farnsworth, 18 
id, 565. Where the parties reduce their previous ne- 
gotiations to a written contract, such contract is the 
final consummation of their negotiations and exact ex- 
pression of their purpose, and all matters constituting 
such negogiations are merged therein. Graham v. 
Sadlier, 165 Ill. 95; Wilford v. Bliss, 174 Ill. App. 
98: Telluride Power Co. v. Crane Co., 208 Tl. 226. 

The testimony of the cashier tending to vary the 
terms of the contract in a court of law, was incom- 
petent and was not considered by the court below. 
This also disposes of the assignment of error that the 
declaration did not state a cause of action, The testi- 
mony of Bender, defendant’s cashier, is further un- 
certain and ambiguous as to just what did take place, 
but he states that he did write the assignment as near 
as he could as John H. Wright gave it to him. It is 
contended that the promise to pay the face of the in- 
strument and the promise to pay the interest are not 
severable contracts. Scott v. Liddell, 98 Ga. 24, cited 
in Vol. 8, Corpus Juris, 343, sec. 519, is authority 
that they are severable contracts. 
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It has been held that any unauthorized act by which 
an owner is deprived of his property permanently or 
indefinitely or the exercise of dominion over property 
inconsistent with the rights of the owner, is a conver- 
sion—Knight v. Seney, 290 Ill. 11—and that a suit for 
the conversion of property must be brought by the 
persons entitled to the possession of the same at the 
time of the conversion. Milligan v. McKinley, 18 111. 
App. 611. It is further held that joint owners of the 
chattel may unite in a suit for its conversion without 
showing the exact interest of each owner therein. 38 
Cye, 2052. 

The real issue in this case is, whether the certifi- 
cate really passed out of the possession of John H. 
Wright, the payee, and into the hands or possession of 
plaintiffs, and whether defendant converted the same. 
The testimony of W. Z. Wright and Alevia Kessinger 
is conclusive that in July, 1923, their father, John H. 
Wright, passed the certificate to his son, W. Z. 
Wright, to hold for the benefit of his three children, 
plaintiffs, and that W .Z. Wright was in the posses- 
sion of the certificate until the month of January, 1924, 
when he sent it to defendant Bank to collect the in- 
terest and renew the certificate. The testimony is un- 
contradicted that the defendant Bank retained the 
certificate and upon April 7, 1924, was a party to 
wrongfully erasing the original signature to the as- 
signment, paid the certificate to strangers to the in- 
strument and cancelled the instrument. 

Some complaint is made that the praecipe and 
summons are in assumpsit, the declaration in trover, 
and the judgment in assumpsit. Plaintiffs contend 
that the judge’s minutes show that they had leave to 
amend the praecipe and summons and that such 
amendments were made. This is not shown by the 
abstract of record. However, defendant pleaded to the 
declaration in trover and the cause was tried upon that 
issue, without objection, and it is to be presumed that 
the amendments were made. It is not pointed out how 
the judgment in assumpsit is any more obnoxious to 
defendant than a judgment in 
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trover would be, otherwise the judgment could [be 
corrected in this court. No findings of law or fact 
were submitted to the court below. No error is pointed 
out that we deem of sufficient importance to reverse 
the judgment. 

The judgment of the Cireuit Court of Shelby 
County is therefore affirmed. 

Affirmed. 
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General No. 8133 
OCTOBER TERM, A. D. 1927 


Agenda No. 10 


Edward Gross, Defendant in Error, 
vs. 
William W. Wheelock and William G. Bierd, Receiv- 
ers, Chicago & Alton Railroad Co., Plaintiffs in Error. 


Error to Cireuit Court of Pike County. 
SHURTLEFF, P. J. 


Defendant in error brought his suit in the Pike 
County Cireuit Court against plaintiffs in error to 
recover damages for personal injuries sustained by 
him in being pushed and kicked off from a car of a 
moving freight train on the Chicago & Alton Rail- 
road, which was operated by plaintiffs in error, 
through their servants, at Granite City on September 
4, 1923. This cause has been before this court at a 
former term and an opinion rendered (Edward Gross, 
Defendant in Error, v. William W. Wheelock and 
William G. Bierd, Receivers, Chicago & Alton Rail- 
road Co., Plaintiffs in Error, March 8, 1926,) in which 
a verdict and judgment of the Cireuit Court of Pike 
County in plaintiff in error’s behalf was reversed and 
the cause remanded on the sole ground that the ver- 
dict and judgment were against the manifest weight 
of the evidence. The cause has been retried, with the 
result that defendant in error secured a verdict in the 
sum of fifteen thousand dollars against plaintiffs in 
error. There was a motion for a new trial, which was 
overruled. The court entered judgment upon the ver- 
dict and the cause has been brought to this court by 
writ of error for review. 

In the former suit this court made substantially 
the following statement of facts from the record, upon 
which the opinion in that cause was based: ‘‘This ac- 
tion was brought in the Cireuit Court of Pike County 
by Edward Gross, defendant in error, to recover 
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damages for injuries sustained while attempting to 
board a moving freight train of the Chicago & Alton 
Railroad at Granite City, to ‘‘steal’’ a ride to Alton. 
It is clear that the defendant in error, in making the 
attempt to board the rain was a trespasser; but the 
declaration alleges that while the defendant in error 
was making the attempt to board the train, one of 
the servants of the plaintiffs in error, operating the 
road as Receivers, negligently ordered the defendant 
in error to get off the train; and unlawfully, wanton- 
ly and wilfully struck the defendant in error, and 
shoved and kicked him off of the freight car, which, he 
was trying to board; and thereby caused him to fall 
under the moving train, whereby he was injured. A 
trial of the case resulted in a verdict and judgment 
for the defendant in error, fixing his damages at $13,- 
505. This appeal is prosecuted from the judgment. 

The defendant in error rested his case on the tes- 
timony of one witness, Peter Dailey, who was his com- 
panion in the attempted freight train ride from Gran- 
ite City to Alton. This witness testified that he and 
the defendant in error had decided to catch the train; 
that it was arranged that the defendant in error should 
catch it first; that the train came along going north, 
and traveling at the rate of about fifteen miles per 
hour; there were about forty cars in the train, with a 
caboose on the rear end; that the defendant in error 
attempted to get on the third ear from the caboose— 
a box ear; and that he got on the front end of the ear, 
on an iron ladder; that there was a coal car immed- 
itely in front of the box car; that the sides of the coal 
ear were about half as high as the box ear; and that 
as the train came along, the defendant in error ran 
with it, grabbed hold of the ladder, and jumped into 
the stirrup; that after the defendant in error got up on 
the ladder, the witness saw a man (whom he after- 
wards testified was the conductor)’ standing between 
the box car and the coal car; and that this man made 
an attempt to get over to the defendant in error, and 
that as he did, 
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the witness ran with the train to see what the man 
was going to do with the defendant in error; that the 
man said something to the defendant in error, but the 
witness did not know what he said; that he ran with 
the train up on top of a little bank just to the east 
of the ties; that there was a level foot path there; 
that the man was on top of the coal car, and stepped 
off of it; and that the witness said to the man—‘‘hey, 
what in the H 


man came down with his foot on the defendant in er- 





are you trying to do?’’ and the 


ror’s hand, and hit him in the face with his fist; and 
the defendant in error fell; that he hit the bank, and 
as he did, he flew or rolled against an oil box; and the 
oil box struck him in the back; that when the defen- 
dant in error was kicked, witness made a grab for 
him, but did not get hold of him, but missed him; 
that witness kept on running, making grabs at the 
defendant in error—then the oil box got him in the 
back and as it did, some way his foot got under the 
wheels. 

Dailey’s testimony to the effect that the defen- 
dant in error was injured by being kicked off or 
knocked off of the train by Howard Hensley, the con- 
ductor on the train, was at variance with the testi. 
mony of at least six persons, who observed the oceur- 
rence, and who were called as witnesses for the plain- 
tiffs in error’’ 

On the retrial of the cause the testimony of the 
witnesses was substantially the same. Some variations 
from the proofs on the former trial were pointed out. 
Defendant in error was able to and did testify in his 
own behalf, corroborating the statement made by the 
witness Peter Dailey, and plaintiffs in error did not 
produce the testimony of one Cow herd, who was a 
witness in behalf of plaintiff in error upon the former 
trial. 

Various assignments of error are made by plain- 
tiffs in error, all of which we shall discuss. The first 
one is that the verdict and judgment are against the 
manifest weight of the evidence. While the testimony 
and proofs upon the later trial are in large measure 
the same as upon the first trial, some differences are 
pointed out and we shall consider the proofs in the 
sense that we are not 
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bound by our former opinion as to the weight of the 
evidence. We submit the full proofs of defendant in 
error and the witness Dailey, in his behalf, as to the 
hability of plaintiffs in error as we glean the same 
from the respective abstracts. 

The Chicago and Alton Railroad runs north and 
south through Granite City. Nineteenth and Twen- 
tieth Streets run east and west through the city, 
Nineteenth to the south and Twentieth to the north. 
Twentieth Street runs just north of the Chicago & 
Alton depot. Immediately west of the depot is the 
Chicago & Alton main line, then comes a team track, 
then the tracks of the C. P. & St. L. Railway, then 
the terminal railroad track, and finally a foundry 
switch . On the east side of the depot the first track is 
the ‘‘Big Four’’ main line, then the tracks of the Wab- 
ash railroad and the terminal, respectively. There is a 
level platform at the depot, which spreads out south 
of the depot, but does not extend to Nineteenth Street. 
It was about seven hundred feet between Nineteenth 
and Twentieth Streets and the train of plaintiff in 
error ran from four to six hundred feet after the in- 
jury complained of before it came to a full stop. 

Defendant in error testified: ‘‘I found a Chica- 
go & Alton freight train passing, going north on the 
first track west of the depot, and Dailey and I agreed 
to catch that train for Alton. The train was passing 
over Nineteenth Street at that time at about fifteen 
miles an hour. I got onto the train on the south side 
of the street and Dailey was on the north side. As the 
train was passing I caught one of the cars. There 
were about thirty-five or forty cars in the train and I 
caught a box ear which was the third car from the 
caboose. I caught it on the ladder at the front end 
and got onto the ladder, put my foot in the stirrup and 
I was on. My hands were up about a foot of my eyes 
and the train was moving about fifteen miles an hour. 
J was just going up a step and I noticed a man between 
the coal ear, in front of the box ear, and the box ear. 
The top of the coal car was about half as high as the 
box 
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ear. The man was on the end of the coal car about a 
foot from the center of the car and next to the box 
ear. He came toward me and said ‘get the hell off of 
this train!’ and just then he stepped on my hands and 
kicked me in the side and I fell off the train. He 
stepped on my knuckles and then come down on me 
at the side at the same time and it knocked me out. 
I fell back off of the car and I do not know what oc- 
curred after that time.’’ 

On eross-examination defendant in error _ testi- 
fied: ‘‘At the time I saw him I had gotten into the 
stirrup of the box car and was holding onto the lad- 
der of the box ear with my hands about on a level 
with my eyes. When I got on and started going up the 
steps, just at that instant he came over and he kicked or 
stamped on the upper part of my hands as_ they 
were holding onto the iron ladder. I had 
mounted to the stirrup-—the ladder ran up the 
side of the car. He stepped on my hands first and 
then brought his foot back and kicked me in the side. 
{ had mounted to the stirrup and was preparing to 
climb the ladder. That would put me and my hands 
on the east side of the box car, the man had one foot 
over on the box car and his hands over there too and 
he was just coming over toward me when I seen him. 
He had one foot on the ladder of the box car which 
is on the front of the car and just as I seen him he 
swung his foot over from the coal car to the box ear. 
He was up higher than I was. When he spoke to me 
he had left the coal car and was climbing up the lad- 
der on the north end of the box car and had gotten 
above me. His foot was about even with my waist 
when I noticed him and he stepped on my hands and 
kicked me in the side.’’ 

The witness Dailey testified: ‘‘Walking west on 
Nineteenth Street, just as we got to the track we saw 
a freight train coming north traveling about fifteen 
miles an hour and we said we would take the freight 
to Alton instead of waiting for the passenger train. 
We were on the north sidé of Nineteenth street when 
the train came along, and Gross went over on the 
south side of Nineteenth Street 
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and made one try and got on the train at the third car 
from the caboose which was a box car. He got on the 
front end on the east side of the car. He took a lit- 
tle run,—he had his hands on the ladder and put his 
foot in the stirrup and he was on before he passed 
me. As he passed, my attention was attracted by a 
man between the box car and the coal car. I seen him 
as I was about in the middle of Nineteenth Street. I 
seen a man coming toward him between the box ana 
coal cars. I started to run along with the train and I 
seen him come over to the freight car and stamped on 
him and I said, ‘‘ What the hell are you trying to do.”’ 
Eddie flew backwards and hit the ground. I was about 
five feet east of his and as he fell and hit the edge 
of a little embankment and flew back against the oil 
box of the ear which hit him in the back and swung 
him. His head hit the ties and his leg went under the 
wheel of the ear and I pulled him out a little ways, just 
enough so the train passed on. I got up and ran after 
the train trying to get them to stop. The little em- 
bankment is shown in Plaintiff’s Exhibit A. As I ran 
after the train trying to stop it, the same fellow that 
kicked Gross off the train came out of the rear end 
of the caboose and bent over and pulled something— 
the train went ‘shh’—and she come to a stop. ’”’ 

Dailey further testified that it was about 135 feet 
north of Nineteenth Street where defendant in error 
was picked up by him from under the train, and 
about 110 feet north of Nineteenth Street where he 
was kicked off from the train. ‘‘The car that Gross 
got on was the third from the caboose, not counting 
the caboose and it was a box car. The car next in 
front was a coal car and the sideboards of it were 
four and one-half or five feet from the floor. As the 
car came to me I was on the north side of Nineteenth 
Street and started to run with the car. I was so I 
could see the man. I seen him before Gross got on 
the car. The man was between the box car and the 
coal car on the outside on a little platform about one 
and one-half feet from the top of the 
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coal ear. [ seen him getting up on this platform. 1 
could see his head and shoulders. He was on the 
platform where the brake wheel is and started com- 
ing over to where Ed was standing on the box car. 
There was about three feet between the two cars. I 
saw him step from the top of this here coal car and 
make a grab on the box car in front, and the man 
swung around from the end of the coal car and then 
shoved his foot back against the coal car over to the 
end of the box car, and at the time he made the assault 
on Gross he had one foot on the coal car and one on 
the box car. No foot was on the coal car when he 
kicked at him. The position he was in was he got his 
right foot on the ladder and the left foot brought over 
and down with it. He came over the top of the coal 
ear from this platform. He bent down and grabbed one 
of these ladders and came down with his left foot and 
his hand at the same time, kicked and shoved at the 
same time and Eddie went backwards. He had his 
right foot on the ladder that was on the north end of 
the box car and his right hand on a rung of that ladder 
and he shoved and kicked him off the train. In so 
doing his right foot was on the north end of the box 
car and he reached around with his left foot to the 
east side of the box car and kicked Eddie’s hand.’”’ 

Dailey further testified that Gross’ knuckles were 
all bleeding after he was kicked from the car, and re- 
garding the tops of his hands: ‘‘t thought they were 
broken when I seen them. ’’ 

Dr. Wolfert testified for defendant in error that 
in the area of the knuckles back on to the hands the 
skin was torn off and was black and blue. 

Defendant in error and Dailey both identified the 
man who assaulted defendant in error as the witness 
Howard Hensley, conductor on the train, and Dailey 
identified the same person as the one who came out 
of the rear door of the caboose and applied the brake 
to stop the train. When the train came to a stop the 
caboose had just cleared Twentieth Street. Tf the 
train had 
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continued its speed at the rate of fifteen miles per 
hour, it would have been one minute traveling from 
Nineteenth to Twentieth Streets. The inference to be 
drawn from the testimony of defendant in error is, 
that there was no slackening in the speed of the train 
until the conductor returned to the rear of the train 
and applied the brake. Defendant in error and Dailey 
agree that defendant was pushed off from a box car, 
the third car from the caboose, and that it was imme- 
diately in the rear of an open coal car. 

Without going into the proofs of plaintiffs in error 
at this time, the testimony of defendant in error and 
the witness Dailey present numerous improbabilities, 
and in one respect they contradict each other. It 
seems unusual that the conductor of the train should’ 
be riding in an open coal car four cars ahead of the 
caboose while two brakemen were comfortably seated 
in the caboose. The original declaration charged the 
assault to a certain brakeman, acting in the line of 
duty, ete., and an additional count was filed charging 
the assault to one of the servants of the defendants 
in charge of said train, and one who had authority’ 
from said defendants to eject said plaintiff from said 
train. It was shown by the rules of said railroad com- 
pany that no one but the conductor had such authority. 
Dailey and defendant in error did not identify the con- 
ductor of the train as the assailant until they saw him 
at the first trial. It seems impossible that the con-_ 
ductor, Hensley, could have traveled the distance of 
four car lengths or approximately one hundred eighty 
feet, and appeared at the rear door of the caboose with- 
in the time delineated by the witness Dailey, and the 
explanation that he probably dropped off from the 
west side of the train and waited and caught the 
caboose is nearly as fanciful as that he is in the middle 
of the train at any time between stations. Defendant 
in error places Hensley on the north side of the box 
car in making the assault 
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to eject a trespasser. Hensley had no knowledge that 
defendant in error was injured until he returned to the 
caboose. If Hensley were engaged in ejecting tres- 
passers, it would seem more natural for him to drop 
off of the east side of the train, if he dropped off at 
all, to see that the trespasser did not again attempt 
to board the train. Defendant in error first testified 
that he had gotten on the stirrup of the ladder and was 
starting to climb up to the top of the ear, his hands 
being then just about a foot from his eyes, and he was 
up and climbing up. He states that he was going up 
a step and just then ‘‘he stepped on my hands and 
kicked me in the side.’’ In this impossible position 
defendant in error first testified that his assailant, 
standing with one foot on the ledge of the box car and 
with his other (the left) foot on the ledge of the coal 
ear, brought the left foot around and stepped upon 
his hands and then kicked him in the’ side. This would 
be physically impossible while defendant in eons 
hands and head were well toward the top of the car. 
Therefore, on cross-examination defendant in error 
was compelled to state that his assailant, before step- 
ping upon his hands, had gone up an iron ladder on 
the front of and to the east side of the box ear, and 
was above him when he stepped upon his hands. 
Hensley, the conductor, if he made the assault, in 
order to step on the hands of defendant in error, must 
have climbed well to the top of the box car and after 
stepping upon the hands would have to come down on 
the ladder at least one or two rungs before defendant 
in error could be kicked in the side. It is quite impos- 
sible to see how the assailant could step on the hands 
of defendant in error, one of which, at least was up 
even with his head, and then kick him in the side 
unless the assailant was a ‘‘mid air’’ acrobatic actor. 
It may be further suggested that if defendant in error 
was climbing the ladder at the side of the car, it is 
quite unlikely that both of his hands would be upon 
the same rung and in 
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such a position that both hands would be injured in 
the same manner at the same time. Dr. Wolfert testi- 
fied that both of his hands were bruised on the outer 
surface and also on the inner surface, and that over 
the area of the knuckles back on to the hands the skin 
was torn off and they were black and blue. This con- 
dition was doubtless caused by being dragged on the 
ground and not by being stepped upon. 

Dailey testifies to a different situation. He states 
that at the time the assault was made upon defendant 
in error the conductor had one foot on the coal car and 
one foot on the box ear and that he drew the left foot 
around from the coal ear in making the assault, and 
stepped upon and kicked the hands of defendant in 
error and shoved and kicked defendant in error 
off the train. In doing this Dailey testifies that the 
conductor had his right foot on the north end of the 
box ear on a rung of the ladder. Dailey says nothing 
about the assailant climbing up the ladder or moving 
in any manner above the ledge of the box car. It is 
an unusual circumstance that Dailey should see this 
man between the box car and the coal car in the 
middle of Nineteenth Street just as defendant in error 
had ‘‘caught’’ the car, and then run along with the 
train close to defendant in error for about one hundred 
and forty feet to witness an accident which Dailey ap- 
parently presaged on first view, and to be ready to 
catch defendant in error in his arms. 

We have set out thus fully the testimony for de- 
fendant in error for the reason that either defendant 
in error and Dailey have testified to a manufactured 
story as to the wilful injury; or, if the story be true, 
then at least six of the witnesses of plaintiffs in error, 
some of whom are disinterested, are guilty of con- 
certed perjury. 

It was shown by two witnesses for plaintiffs in 
error, one J. W. Cassidy, a newspaper publisher of 
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experience in Granite City, and George Schwartz, a 
Granitoid contractor of the same place, both of whom 
were in an automobile on Nineteenth Street, about 
thirty-five feet from the Alton tracks, going westerly 
over the tracks but blocked by the train, that the ac- 
cident oceurred in the following manner: ‘‘While we 
were sitting there, a couple of young men were there, 
and one young man was making attempts to get on 
the train and the other stood in the same spot, and 
this young man would run along with the train and 
would attempt to get on one of the cars. 1 should 
say he made a half dozen attempts and finally he 
grabbed the handle bar and the speed of the train got 
to such an extent it jerked him and the momentum 
threw him under the car. At the time that he made 
the last attempt to get on the train and was thrown 
there was not any man between the north end of the 
ear which he was seeking to get on, and the south end 
of the car next to him. There was no man between 
these two cars who stepped upon or kicked the boy’s 
hands or kicked him or shoved him off the train. 
Nothing of that kind took place. The boy never got 
his foot into the stirrup but he grabbed the handle 
bars, and the speed of the train jerked him and he let 
loose and it threw him under the car at a point about 
twenty to twenty-five feet north of the north side of 
Nineteenth Street. When I saw him roll I turned my 
head away because I expected him to be cut ali to 
pieces. ’’ 

These witnesses testify to substantially the same 
state of facts, and Schwartz states that as the train 
passed by he saw a man on the back steps of the ca- 
boose and that he turned around and the train made 
a sudden jerk and started to stop. Dailey claims the 
conductor came to the rear platform further up in the 
block. 

George Thompson, a watchman for the Terminal 
Railroad, was at the Nineteenth Street crossing and 
saw the accident .He testified: ‘‘ I saw a man go out 
a little past the middle of Nineteenth Street to the 
south,—he went to the south end of the erossing,—he 
run 
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with the train—he failed to get a hold, so he goes 
back to the south end of the crossing and runs again 
with the train,—I think he made three runs—I know 
he made two runs, and the last run he made, he grab- 
bed for the train and it flopped him to the ground 
and he did not get up again, I should judge the train 
jerked him about ten feet, and after the train passed 
he was lying alongside of the rail about forty feet 
north of the north sidewalk on Nineteenth Street. In 
none of these attempts to get on the train did he get 
his foot into the stirrup of the car. There was no man 
at all between the end of the car from which he fell 
and the end of the next car. The only man I saw was 
aman standing on the back end of the caboose. There 
was not a man between the car from which the boy 
fell and the end of the next car in front of it who 
stepped on his fingers as they were on the ladder rail, 
or kicked him or pushed him off the train. ’’ 

The brakemen Kemp and Ayresman were in the 
cupola of the caboose before the Nineteenth Street 
crossing was reached, and both testify that Conductor 
Hensley was writing at his desk in the caboose during 
all of this time. When Kemp saw that the train was 
crossing to the wrong main, he went to the rear of the 
caboose and down the east side steps. He saw the 
entire accident and relates the particulars in substance 
as testified to by Cassidy, Schwartz and Thompson. 
Ayresman saw and relates some of the circumstances 
corroborative of the testimony of Cassidy, Schwartz 
and Kemp. He and Kemp are both positive that Hens- 
ley was in the caboose writing at his desk during all 
of this time. Hensley, the conductor, was also a wit- 
ness and states that he was in the caboose working 
from the time the train left East St. Louis until it 
reached Granite City, and he states the work he was 
doing and produces portions of it. As to the accident 
Hensley testified as follows: 

““ As we approached the cross-over at Granite City 
I was at my desk in the caboose which is at the rear 
of the caboose and I was sorting my bills. 
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‘After passing the interlocker a brakeman sitting 
in the cupola informed me that we were running 


the wrong main at Granite City,—I don’t recall dis- 





tinetly which one of the brakemen it was,—both of 
them were riding in the cupola, and I was then at my 
desk. Kemp then got down out of the cupola and in 
pursuance of my direction, he walked back to the rear 
end of the caboose and went out on the platform and 
onto the steps of the caboose on the east side. At that 
time I was at my desk writing. From the time that 
ixemp went out on the rear platform and up to the 
time that I received information about the injury I 
did not leave the caboose. From the time we went over 
the cross-over to the time that I received information 
of the injury I was sitting at my desk. From the time 
we crossed over the cross-over until after the man was 
injured I was not out of the caboose. Ayresman gave 
me the information that a man had been injured and 
I went to the tail hose, opened up the angle cock to 
release the air, At the time of the accident I was not 
standing between a box car and a coal ear in front of 
it about three cars north of the caboose. I did not, in 
such position, or in any other position, step on the 
fingers of or stamp on the fingers or hands of any man 
who was attempting to mount the front end of the 
box ear. I did not push or kick any man who was at- 
tempting to mount the steps of the box car. I did not 
on that day have a blue and white checked shirt or 
jacket nor did I have a red bandana handkerchief 
around my neck. The rear end of the caboose stopped 
to clear Twentieth Street. I am still working for the 
receivers of the Chicago & Alton and am here as a wit- 
ness at their request. ’’ 

The train was made up at Fast St. Louis by the 
yardmen. The road crew had nothing to do with mak- 
ing up the train. After the train was made up, 
it was the duty of the conductor to make a record 
of the various cars in the train in a book furnished by 
plaintiffs in error to the conductor for that purpose. 
This book for the day and train in question was pro 
duced, and the original entries made by Hensley on 
September 4, 1923, of the various cars 
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in the train was produced. Hensley, the conductor, 
testifying from the book, stated: ‘‘The last ear in the 
train next to the caboose was U. P. 122460 loaded 
with merchandise and was a box ear. The next ear to 
that was an L. & N. coal car No.61466, loaded with 
coal. The third car ahead of the caboose was a Big 
Four box car No. 6725 loaded with bath-tubs. The 
next car, being the fourth car ahead of the caboose, 
was B. & O. box ear No. 183487 loaded with pipe 
fittings. The fifth car ahead of the caboose was U. 
T. L. tank ear No. 24276. The sixth car was C. & 
EK. I. box ear No. 61269. The seventh car ahead of 
the caboose was L. & N. No. 36442, a coal car loaded 
with pig iron. The eighth car ahead of the caboose 
was ©. & A. No, 27493, an automobile box car. The ninth 
ear ahead of the caboose was U. P. 172483, an auto- 
mobile car, and the tenth car was B. & O. No. 259471, 
a coal car loaded with pipe. 

“As we passed through Granite City and went 
over on the wrong main and at the time of the injury 
those ten cars were in the position in the train as 
shown by this book. ’’ 

From this testimony, which is not impeached or 
attacked in any manner, a record is shown by which it 
appears impossible that defendant in error attempted 
to board the front end or side of a box car—the third 
ear in front of the caboose—which was preceded by 
an open coal car immediately preceding it. Defendant 
in error and Dailey both testified positively that the 
assault occurred at the front end of a box ear, the 
third car in front of the caboose, and that an open 
coal car preceded it. 

Dr. Fitzgerald of Granite City attended defen- 
dant in error at the hospital, and states that he was 
conscious and able to talk rationally and that defen- 
dant in error stated to him that he was catching a 
train and was thrown under; but the witness did not 
remember that he said anything in regard to being 
kicked or shoved off from the train by anyone. 

Charles Groth, a policeman in St. Louis, accom- 
panied defendant in error in an ambulance to a hos- 


pital in that city. The witness 
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asked defendant in error how it happened and testi- 
fies: ‘‘He said his foot caught him in the switeh and 
the train came along and cut it off.’’ 

Plaintiffs in error offered to prove that the wit- 
ness Cassidy, who was a newspaper publisher and who 
viewed the accident, published on September 6, 19238, in 
his newspaper in Granite City the following account of 


the accident: 


“ST. LOUIS YOUNG MAN MEETS WITH AC- 
DENT. 

“Hdward Gross, 23, 205 Sydney Street, St. Louis, 
while attempting to hop a Chicago & Alton northbound 
freight train in the railroad yard at Nineteenth street 
and Railroad tracks here shortly after 10 o’clock Tues- 
day morning, fell under the wheels of one of the cars 
when he failed to hold onto the side bars. One of his 
legs was crushed, and it was necessary to amputate it, 
near the ankle, at St. Hlizabeth’s hospital. Gross, who 
is unmarried, had made several attempts to catch the 
freight, which was going, it is said more than 25 miles 
an hour. Two or three cars passed over him as the 
speed of the train threw him underneath when he 
could not hold to the handle rails. He is in a serious 
condition. Another man who was with Gross, did not 
try to catch the train. This man said he did not know 


the injured man very well.’’ 


It has been held in many cases that when a wit- 
ness is charged with testifying from motives calculat- 
ed to induce him to make false statements, he may 
be proved to have made similar statements at a time 
when motives of self-interest would, if his statements 
were true, have induced him to make a different state- 
ment of facts. (Rogers v. State 41 L. R. A. (N.S.) 
901; Gates v. The People, 14 Il. 433; Stolp v. Blair, 
68 id. 541; Chicago City Railway Co. v. Matthieson, 
212 id. 292.- The court erred in not admitting the 
testimony. The rule laid down in Reavely v. Harris, 
cited by defendant in error, does not apply to the 
facts in this ease. It was shown in the proofs that 
between Alton and East St. Louis the Chicago & Al 
ton Railway, plaintiffs in error and the Big Four 
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operated together, that is, each railroad used the same 
track in a two-way traffic, and that the train im jues- 
tion at Granite City, on account of some emergency, 
having received the signal to cross over, was enter- 
ing upon the line against the current of traffic and 
eould proceed only upon a ‘4317’ order, which requir- 
ed the conductor of the train at Granite City person- 
ally to sign a clearance order and hand a copy of the 
same to the engineer. Kemp, the rear brakeman, testi- 
fied that when he saw the train was passing over from 
the ‘‘Bie Four”’ tracks to the Alton, which was di- 
rected by semaphores to the engineer, he got down 
from the cupola in the caboose and went to the rear 
platform and down the step so as to be in position to 
take a “‘hook’’ order, which would be an order under 
Rule 19. Much stress is laid upon this apparent var- 
ianee to color the entire testimony of Hensley, Kemp 
and Ayresman the train crew. Kemp testifies that as 
he passed to the rear of the caboose Hensley, the 
conductor, was writing at his desk and he spoke to 
him. It is not shown whether or not the train in ques- 
tion had work for which it was required to stop at 
(ranite City, or whether the cross-over of the main 
was a temporary cross-over or where the emergency 
existed. Nothing is shown except the rate of speed at 
which the train was running, which was fifteen to 
eighteen miles per hour. From Ayresman’s testimony, 
under the rules if the signal to cross over meant to 
proceed upon the wrong main against the current of 
traffic, it would have been the duty of the engineer, 
assisted by the rear brakeman Kemp, to have stopped 
the train with the air. The train did stop a few hun- 
dred feet from the place of the accident and at a 
place where the caboose was very close to the depot. 
Whether the engineer had intended the train to stop 
at that point or not, the record does not disclose. In 
any event, it was a matter that did not concern the 
brakeman so far as orders were concerned. Hensley, 
the conductor, stated that it was not true that im ac- 
cordance with the rules of the company he must have a 


‘¢31? order before pro- 
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ceeding on the wrong main and against the current 
of traffic, and that a ‘‘19’’ order does not have to be 
signed by the conductor. From the rules covering a 
631”? order and a ‘19’? order, which were introduced 
in evidence, we are unable to determine whether the 
particular exigency called for either of these orders. 

Hensley testifies: ‘‘I didn’t see the operator 
standing out there in front of the depot with a ring 
with a 19 order on it for I was in the caboose. I don’t 
know whether Kemp got a 19 order but either Kemp 
or Ayresman got it. I did not get a 31 order after 
stopping at Twentieth Street. The engineer already 
had his orders and was on his way before I received 
mine, I was in the caboose. The engineer didn’t sign 
for a 31 order because he didn’t get a 31 order. If that 
operator wasn’t there with a 19 order I said we could 
not proceed further north without order. I would have 
a pretty good idea, as I came up there, what kind of 
an order. L would receive. I am familiar with the rule 
book. ’’ 

The subject matter was immaterial so far as the 
merits of the controversy was concerned. To give 
the effect contended for by defendant in error, it only 
lends an inference that some of the employes of plain- 
tiffs in error, and more particularly the engineer, 
were acting contrary to the orders and. were negligent. 

The fourth car from the caboose in the train in 
question, which defendant in error and Dailey testified 
was an open coal car, according to Hensley’s testi- 
mony and the original record made by him on Sep- 
tember 4, 1923, was a box car loaded with pipe fit- 
tings. The first coal car in the train from the rear 
was the seventh car from the caboose. 

Upon a careful review of all the testimony in this 
case we can come to no other conclusion than that the 
verdict and judgment are manifestly against the 
weight of the evidence. Taking the testimony in this 
case and considering it from every angle, it is im- 
possible to reconcile the conflicting statements of the 
respective parties on any theory of mistake, misad- 
vertanee, or lack of memory. 
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Either defendant in error and his corroborating wit- 
ness have related a fabricated tale or, on the other 
hand, Thompson, Cassidy, Schwartz and the entire 
railroad crew, consisting of the conductor and two 
brakeman, have concerted a plan to commit perjury and 
fully carried out their foul plot. Not only that, but 
Hensley, the conductor, in East St. Louis, on the 
morning of September 4th, 1923, before the accident, 
purposely misarranged the cars of his train in his ree- 
ord book to foil defendant in error from arriving at 
the truth. In such a ease the slight differences in the 
testimony of any witness on the two trials is of little 
moment. That defendant in error, testifying for. the 
first time upon this trial and stating a different ver- 
sion of the manner of assault upon him from the state- 
ment made by his witness Dailey, is of moment, and 
that each statement is improbable has, in a measure, 
moved this court. 

Defendant in error, who is twenty-six years of 
age, testifies that in 1919 he was convicted of robbery 
with a weapon, and that with force and violence he 
took from a certain person $40.70 and one pistol. 
This does not add to the credibility to be given to his 
testimony. Under all the circumstances of this case 
we feel that we are more than warranted in finding 
that the verdict and judgment are manifestly against 
the weight of the evidence. 

Plaintiffs in error complain as to the giving of 
certain instructions on behalf of defendant in error. 
Instruction number two is an instruction as to the 
weight or preponderance of the testimony and omits 
the element as to the number of witnesses testifying 
for either side or as to any fact. This was error. 
(Noone v. Olehy, 297 Ill. 169; Ogren v. Sundell, 220 
Til. App. 587.) Instruction number three informed 
the jury that if they believed the plaintiff ‘‘was a 
trespasser,’’ then defendant’s servants ‘‘had the 
right to eject the plaintiff from the train,’’ ete. This 
instruction assumes that the servants of defendants 
did eject him and was error. (I. C. R. R. Co. v. 
Berry, 81 Ill. App. 17.) 
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Plaintiffs in error offered an instruction inform- 
ing the jury that if they believed from the evidence 
‘‘that while plaintiff was attempting to get upon the 
train, some person struck, shoved and kicked plain- 
tiff, causing him to fall and receive his injuries, nev- 
ertheless, if you shall further believe that such person 
was not Hensley, the conductor, then and in such case 
you should find defendants not guilty.” Under the 
circumstances of this case the instruction should have 
been given. 

For the errors pointed out, the judgment of the 
Circuit Court of Pike County is reversed and the cause 
remanded. 

Reversed and Remanded. 
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General No. 8150 Agenda No. 22 


OCTOBER TERM, A. D. 1927 


In the Matter of the Estate of William H. Roberts, 
Deceased, Maude Mikel, Appellant, 
VS. 
Jacob Amstadt and Harry L. Roberts, Executors, 
Etc., Appellees. 


Appeal from McLean County Circuit Court 
SHURTLEFF, P. J. 


Appellant presented her claim against the estate 
of her father, William H. Roberts, deceased, to the 
Probate Court of MeLean County, for the sum of 
eighteen hundred dollars for labor and work furnished 
her father during the last five years of his lifetime, 
at his request, and for care bestowed upon deceased 
during said time and for supplies furnished at his re- 
quest. There was a trial in the Probate Court and a 
judgment, and the cause was appealed to the Circuit 
Court of said county, in which court a jury was 
waived, the proofs heard and the cause submitted to 
the court. Proofs were submitted by claimant show- 
ing or tending to show that claimant, who lived with 
her husband and family about two blocks from the 
residence of her father in the village of Downs, in said 
county, had worked for and eared for her father and 
mother until her mother’s death, which was two or 
three years prior to her husband’s death. After that 
time she worked for and cared for her father, doing his 
washing, cooking his meals and furnishing him with 
supplies, milk and other articles and nursing him until 
his death, which occurred in the month of September, 
1925. 

Counsel for appellees charge that some of this 
testimony was vague and uncertain, but an examina- 
tion of the record shows that the court below was 
fully warranted in making its findings in regard to 
these matters. Proofs were offered, which were appar- 
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uncontradicted, tending to show that the deceased in 
appellant’s presence and out of it frequently told 
friends and neighbors that Maude was the only one 
who did anything for him and he was going to give 
her his home in Downs when he was done with it for 
taking care of him. 

We have examined the record and the court was 
fully warranted in the finding it made upon this sub- 
ject. The court below made the following findings in 
behalf of appellant upon the proofs, namely: 

2. ‘The court holds that the statement by the de- 
ceased made to others in the presence of claimant that 
he was going to give her his home in Downs, [linois, 
when he was through with it to compensate her for 
services rendered him, indicates the value the de- 
ceased put upon those services and constitutes the 
measure of damages in this case. 

3. ‘*The Court holds that the uncontradicted evi- 
dence in the ease shows that at the time the alleged 
services were rendered by claimant to the deceased 
that both she and the deceased expected those services 
to be paid for, claimant expecting to receive payment 
and the deceased to make payment therefor, and that 
as a matter of law a contract for the rendition of ser- 
vices and the payment therefor is implied in law. 

4, “‘The Court holds that the making of state- 
ments by the deceased to others in the presence and 
hearing of claimant that he intended or expected to 
remunerate her for her services to him would in law 
give her the right to understand that she was to re- 
ceive payment for such services. 

5. **The Court holds that under the law applic- 
able to the evidence in this case claimant has proven 
by a preponderance of the evidence her claim against 
the estate of William H. Roberts, deceased, in the 
amount of the value of the home in Downs, Ulinois, 
left by the deceased, as it existed at the time of the 


deceased’s death. 
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7. ‘*The Court holds as a matter of law that under 
the evidence in this case the claimant is entitled to 
compensation for the services by her rendered to the 
deceased, notwithstanding her relationship to him. ”’ 

To which holdings of the Court on behalf of 
claimant the defendants, by counsel, then and there 
excepted. 

The Court held appellees’ second finding as ap- 
plicable to the case, namely: 

2. ‘*‘The Court holds as a matter of law that the 
plaintiff has failed to prove the value of the services 
claimed to have been rendered by her or the milk and 
supplies claimed to have been furnished by her or 
the value of the Downs property, and that therefore 
in no event can she recover more than nominal dam- 
ages in this proceeding. ’’ 

There were other findings held and refused, but 
none of them do we deem of importance as affecting 
the merits of the case. 

We have examined the record and read the testi- 
mony and we are in accord with the Cireuit Court of 
McLean County in making the findings in behalf of 
claimant in her second, third, fourth, sixth and sev- 
enth findings offered. The Court found the issues for 
the claimant and entered judgment in her behalf for 
nominal damages in the sum of one cent. From this 
judgment appellant has appealed and appellees have 
filed cross errors but do not desire the judgment re- 
versed. The record is before us for review. 

The first and principal error assigned is that the 
Court erred in holding for appellees that appellant 
had failed to prove the value of the Downs property. 
Appellant made no attempt to prove the value of her 
services under the quantum meruit, relying upon the 
oral agreement to give her the home as fixing, in its 
value, the amount to be paid for her services. As to 
the value of the house and lot in Downs, appellant 
offered S. S. Ferguson, a disinterested witness, who 
testified: ‘‘I sold my property in 
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Downs six months ago. I was fairly familiar at the 
time of his death of the values of residenee property, 
such as his, there in Downs.’’ The witness was asked 
if he had an opinion as to what this particular prop- 
erty was worth at the time of Mr. Roberts’ death, He 
answered ,subject to an objection, that he thought it 
was worth about eighteen hundred dollars. Charles 
W. Roberts, a son of the deceased, testified that his 
knowledge of its value was based upon what he had 
heard men say they wanted to buy it for, He testified, 
subject to objection, that a sale of this property could 
have been arranged for two thousand dollars if the 
suit could have been settled, and gave his opinion that 
its value was around eighteen hundred dollars. Mrs. 
Lena Talbott, a disinterested witness, testified that her 
son offered the executors fifteen hundred dollars for 
the property. None of this testimony was stricken out 
or contradicted. Appellees offered no testimony as to 
the value of the property. They contend that none of 
the witnesses were competent or qualified to testify 
as to values, although each of them had lived in Downs 
for a great many years. Appellees cross-examined 
none of these witnesses as to their qualifications. The 
witness Ferguson was certainly a competent and qual- 
ified witness, and his testimony is not impeached or 
in any manner discredited. In Kelly v. Jones, 290 Il. 
378, it was held: ‘‘There may be such inherent im- 
probability in the testimony of a witness as to justify 
a court in disregarding his evidence even in the ab- 
sence of any direct contradiction. If his testimony is 
contradictory of the laws of nature or universal human 
experience, so as to be incredible and beyond the lim- 
its of human belief, or if facts stated by the witness 
demonstrate the falsity of the testimony, the court is 
not bound to believe him. (Podolski v. Stone, 186 Ill. 
540; Kennard v. Curran, 239 id. 122; People v. Davis, 
269 id. 256; Kuehne v. Malach, 286 id. 120.) There was 
no inherent improbability in the testimony of the 
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complainant and nothing incredible about his state- 
ment that he sold stock to go into certain business en- 
terprises in Joliet. There was no reason arising out 
of the testimony of the complainant for disbelieving 
him. If there is a contradiction of testimony, either 
direct or by facts and circumstances proved, much 
weight is to be given to the findings of the chancellor, 
who saw and heard the witness, since his credibility 
may be seriously affected by nis appearance, manner 
and conduct while testifying. (Coari v. Olsen, 91 Ul. 
273; Ellis v. Ward, 137 id. 509; Bouton v. Cameron, 
205 id. 50; Hill v. Fowler, 231 id. 205; Kirby v. Judy, 
286 id. 200.) But there was no question of weighing 
the testimony of the complainant against contradic- 
tion, since there was no contradiction whatever of the 
facts testified to. Where the testimony of a witness 
is uncontradicted, either by positive testimony or cir- 
cumstances, and is not inherently improbable, it can- 
not be rejected. (Larson v. Glos, 235 Ill. 584.)’’ 

To the same effect is Deheave v. Hines, Dir. Gen., 
217 Ill. App. 427. Ferguson was also corroborated to 
some extent by Roberts and Lena Talbott, and in the 
opinion of this court the Cireuit Court erred in find- 
ing that claimant (appellant) had not established the 
value of the Downs property at the time of the decease 
of her father. Claimant’s claim was based upon the 
eral agreement of her father to convey to her his resi- 
dence property in Downs, in consideration of her ser- 
vices. The contract as an agreement to convey land, 
is, of course, within the Statute of Frauds, but it has 
been held in Laymon v. Estate of Henrv Francis, 213 
Til. App. 90: ‘‘We are satisfied with these rules as 
productive of practical justice. It follows that if, on 
another trial, the jury find that the services were ren- 
dered under a contract that they should be paid for by 
2 conveyance of the home place by the father to the 
elaimant, and that such conveyance was not made, 
then claimant would be entitled to recover the value 


of said home place 
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when the father died, and it would in such case be a 
question for the jury, under the proofs then presented, 
whether said $300 paid to her by the note referred to 
should be treated as a payment thereon. ’”’ 

This case was retried in the Cireuit Court and 
the claim allowed for the value of the ‘‘home place,”’ 
and was again appealed to the Appellate Court of the 
Second District and the judgment was affirmed. Lay- 
mon v. Estate of Henry Francis, 215 [ll]. App. 655. 

While an oral contract may be void under the 
Statute of Frauds, and a reeovery may not be had 
thereon, yet such oral contract may be shown in evi- 
dence, and it is competent as tending to show, not only 
that there was an understanding between appellant 
and her father that she was to receive pay for such 
services and that he expected to pay her for them, but 
the contract establishes the value which the parties 
themselves, and particularly the deceased, placed up- 
on the services. The court below found that this was 
the correct rule of law, and we are satisfied with that 
finding. Appellant, having performed the services 
under a definite and express contract, can not recover 
under the quantum meruit. (Wilson v. Wilson, 125 
Till. App. 390; Peyton v. McLennan, 129 id. 656.) 

Deceased died leaving four children. His estate 
consisted cf the home in Downs, a small farm of about 
thirty acres, and a small amount of other property. He 
left a last will and testament, which was probated, and 
which bequeathed the sum of five dollars to one son, 
and after the payment of his debts the balance of his 
estate was devised to his other son and two daughters, 
including appellant, in three equal parts. The oral 
agreement was never carried ont. 

A jury having been waived in the Cireuit Court 
of McLean County, the proper practice warrants this 
court in reversing the judgment of the court below and 
entering the proper judgment in this court, with a 
finding of fact. .(The Manistee Lumber Co v. Union 
National Bank of Chicago, 143 Ill. 490; Blake v. De 
Jonghe Hotel Co., 263 Ill. 472; Osgood v. John Skin- 
ner et al, 186 Ill. 491; The People 
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ex rel, etc. v. J. R. Harris et al, 164 Ill. App. 136; 
O’Farrell v. Vickerage, 184 Ill. App. 303; Chicago 
Mill and Lumber Co. v. Townsend, 903 Ill. App. 469; 
Donchian v. Chicago City Express Co., 217 Til. App. 
132.) 

Accordingly, the judgment of the Cireuit Court 
of McLean County is reversed and judgment is entered 
in this court that claimant (appellant) have and re- 
cover from the estate of William H. Roberts, deceased, 
the sum of eighteen hundred dollars to be paid in the 
due course of administration. 

Reversed and judgment entered in this court with 
a finding of fact. 

Finding of Fact to be Embodied in the Judgment Here. 

We find as a matter of fact that William H. Rob- 
erts in his lifetime promised and agreed to pay to his 
daughter, appellant, a sum of money equal to the value 
of his house and lot, in Downs, McLean County, for 
her services and supplies in his behalf, and that the 
value and worth of said house and lot was eighteen 
hundred ($1800.00) dollars. 
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General No. 8156 Agenda No. 49 


OCTOBER TERM, A. D. 1927 
John McHenry, Appellee, 
vs. 
Jacksonville & Havana Railroad Company, Appellant. 


Appeal from Circuit Court, Sangamon County. 
SHURTLEFF, P. J. 


This is a suit in assumpsit by appellee against 
the appellant to recover for labor and services claimed 
to have been performed by appellee for and on behalf 
of appellant, in the sale of stock, salary and expenses 
at the request of appellant. There was a verdict and 
judgment in behalf of appellee in the sum of five thou- 
sand dollars after a remittitur in the sum of $1024.59, 
and appellant has appealed. 

The suit grows out of matters pertaining to the 
organization of appellee railroad company, and dur- 
ing the times the transactions in question were being 
carried on appellee was vice president, a director, a sub- 
sceriber for stock and a stockholder in appellant com- 
pany. Appellee acted as such vice president and direc- 
tor and devoted a portion of his time to the sale of 
stock in said railroad company and the affairs per- 
taining to the organization of said company by vir- 
tue of a contract which he had with Andrew Steven- 
son, the president of appellant railroad company. Ap- 
pellee testified that the board of directors did not 
vote him a salary or employ him, and that the only 
man with the company who engaged him or solicited 
his services was said Stevenson. Appellant attempted 
to defend under the general issue and proper notice 
of its defenses which were filed, the grounds being 
that appellant never promised to pay appellee any 
part of the sum claimed by 
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appellee as salary, and that the sums claimed to have 
been expended on behalf of appellant were not ex- 
pended at its request. 

Appellant offered in evidence certain by laws of 
appellant railroad company, in the adoption of which 
appellee had taken part, as follows: 

Article 2, section 1: ‘‘ All the corporate powers of 
the company shall be vested in and be exercised by a 
board of seven directors who shall be stockholders of 
the corporation and shall be elected by ballot at the 
annual meeting of the stockholders at the public of- 
fice of the company in the City of Springfield. The 
directors shall, in all cases, act as a board, and the in- 
dividual directors shall exercise and have no powers 
as such. Any or all the directors may be removed by 
the vote of the holders of two-thirds of the number of 
shares of the outstanding capital stock of the company 
at any special meeting of the stockholders. ’’ 

Article 3, section 2: ‘‘The salary and compensa- _ 
tion of all officers and agents, elected or appointed by 
the board, shall be fixed by the board. If any vacancy 
shall occur among the officers of the company such 
vacancy shall be filled by the board of directors. ”’ 

And Article 4: ‘‘All deeds, mortgages and con- 
tracts and agreements of every character, and all 
bonds, notes, bills, checks and obligations of every 
description shall be executed by at least two officers 
of the company, who shall be designated by the board 
of directors, otherwise the same shall not be binding 
upon the company.’’ 

The court sustained objections made and refused 
to admit the by laws in evidence. This was error. 
Under these by laws the president of the company, 
Stevenson, was shorn of all power to employ assist- 
ants or enter into contracts, or to bind appellant com- 
_ pany to pay any salaries to any officer or person. 


None of 
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these acts could be performed by any authority ex- 
cept the board of directors. These by laws were bind- 
ing upon appellee as a stockholder and officer in said 
company, (14 Corpus Juris, 346, Cratty v. Peoria Law 
Library Ass’n.., 219 Ill. 523; Supreme Lodge K. of P. 
v. Kutscher, 179 id. 344; Mandel v. Swan Land & Cat- 
tle Co., 51 Ill. App. 209.) 

In Cratty v. Peoria Law Library Ass’n. supra, 
the court said: 

“The by-laws in question operate as a contract 
between the corporation and the shareholders, who 
took their shares in reliance upon them. (10 Cye, 651. ) 
The meaning of the contract created by the by-laws is 
not obscure, and it is both usual and proper to assume 
that parties intend by their engagements what the 
language used by them naturally imports. ’’ 

And the court further said in the same case: ‘‘The 
contract, like any other one, is not to be abrogated or 
set aside by construction, on the ground that the per- 
formance of it would be inconvenient or unfavorable to 
either one of the contracting parties. ’’ 

Cases cited by appellee touching contracts be- 
tween the corporation and strangers, such as Quigley 
v. Macqueen & Co., 321 Ill. 124, are not in point. Prior 
to and during the transactions in question appellee 
had subseribed for and agreed in writing to purchase 
preferred stock in appellant corporation to the amount 
of $12,800, upon which subscription call had been made 
by the railroad corporation for its payment, and suit 
had been commenced by appellant against appellee in 
the same court to collect the amount of said subscrip- 
tion, less the sum of six thousand dollars. It was 
claimed by appellant that on September 13, 1926, a 
meeting of the board of directors of appellant com- 
pany was held to take into consideration the claims, 
demands and bills of appellee in connection with the 
salary, services and expenses of appellee, for which 
this suit was later brought. Appellee was present at 
said meeting and took part in the same. It was further 
claimed that a settlement was arrived at, the result of 
which was that the said board of directors were to 
vote an 
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allowance in favor of appellee for said services and 
expenses, in the sum of five thousand dollars, and that 
the same was to be applied upon appellee’s stock sub- 
scription, and fifty shares of the preferred stock in 
appellant company was to be issued and delivered to 
appellee, The record was made in the minutes of the 
proceedings of the board of directors, and the stock 
issued. There was an additional one thousand dollars 
allowed to appellee for services by the board of direc- 
tors and applied in the same manner to appellee’s stock 
subscription, and it was claimed that appellee was 
present and agreed to both of these settlements. 

Notice was given of said defense in accord and 
satisfaction and certain proofs were submitted upon 
the same. Before the commencement of the trial ap- 
pellant moved the court to consolidate this cause with 
the cause brought by appellant against appellee on the 
stock subscription, upon which there had been a cred- 
it made for the sum of six thousand dollars for the 
items set out. It was suggested and shown to the 
court that the causes involved the same parties and the 
same transactions and grew out of the same subject 
matters. This was not contradicted. The court denied 
the motion. From all that can be gleaned from the 
record, it appears that the court abused its discretion 
in not consolidating said causes. 

Before the commencement of the trial, motions 
were made by appellant for a continuance on the 
ground that counsel who had prepared the case and 
had it in charge were to be engaged in the United 
States District Court at Chicago, in a case set for 
trial previous to the setting of the case at bar. Affi- 
davits were presented showing these facts, but the 
court denied the motion. Further affidavits were pre- 
sented to the court for a continuance, showing the ab- 
sence of necessary witnesses. None of these affidavits, 
however, set out the facts to which the witnesses would 
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testify, if present, until such an affidavit was filed in 
the midst of the trial. None of these affidavits were 
introduced in evidence or were before the jury. Nev- 
ertheless, counsel for appellee, in presenting his cause 
to the jury, commented upon certain matters in one of 
the affidavits and upon objection, in the presence of 
the jury, the court ruled: ‘‘The files in this case are 
always proper evidence. The files in this case show 
an affidavit filed in this case because of the absence 
of Mr. McKee and the Court heard it. And in opposi- 
tion to that affidavit, evidence was produced before 
the Court that he was here in the city on the day 
before that affidavit was filed; and it may be said 
further as to the files in this case that there is no sub- 
poena or other writ commanding or demanding ou 
the part of the defendant the presence of Mr. McKee 
as a witness in this case.’’ 

At another time before the jury the court ruled: 
‘Objection sustained. There seems to be a wide dif- 
ference between counsel for defendant and the Court 
as to what is in issue in this case, judging from the 
questions that are being asked. I think we might as 
well get to the issue, which is a suit by this plaintiff 
against the Railroad Company to recover for services 
rendered under the employment by the president of 
the Railroad Company (Stevenson.) If he was em- 
ployed by the president of the Railroad Company and 
did render the services for which he was employed, 
he is entitled to recover: If it is denied that he was em- 
ployed by the president of the Railroad Company, or 
it is denied that he was not paid, or denied that he 
did render service—anything along that line is ad- 
missible, but it is not admissible as to many of these 
things indicated in what has occurred. It is cross- 
examination; I have allowed it to go on because the 
witness here is the plaintiff in the suit. You have a 
right to anything that will disprove or tend to dis- 
prove his claim. That is all there is in issue in this 
case. Don’t make any difference what Mr. Sapiro did 
or somebody else did; that does not pertain to this 
claim. Proceed with the cross-examination. ’’ 
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At another time when the witness Linney, audi- 
tor of the appellant company, was upon the witness 
stand, the following colloquy occurred: ‘‘I have cus- 
tody of account books of the company; they are cor- 
rect; they are in the handwriting of my bookkeeper, 
made under my direction, in my office, that they be 
made here through a journal entry I made myself, in 
the regular course of business. This is the original 
entry showing stock transactions of Mr. Me- 
Henry on the journal sheets. I made these journal en- 
tries, personally, today. 

“Mr. Child (Q): ‘‘The treasurer, Mr. Mallin, 
told you to make that entry today and you wrote it? 

A. ‘Yes, sir, simply because— 

Q. ‘I didn’t ask you why. 

A.‘‘Yes, you are right. 

The Court (Q): ‘‘Then why did you testify here 
that is a book of original) entries? 

A. ‘It is the book of original entry. 

The Court (Q): ‘‘ You say you made it today? 

EAmoOVies? 

The Court: ‘‘Stand aside. I don’t need any testi- 
mony of any witness that testifies in that manner. I 
think he testified very clearly that that was a book 
of original entry, and testified very clearly that he 
made it today. And is trying to shew that is proof of 
a settlement made some months ago—I don’t know 
when. I have been waiting here for a day trying to 
find out what the situation is. It is an imposition on 
the Court for a witness to take the stand here to testi- 
fy as to a book of original entry made two years ago 
and produce a paper— 

Mr. Marx: ‘‘He didn’t say it was made two years 
ago or anything like that. He said the original entry 
was in the stock book, which shows that. 
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The Court: ‘‘Wait a minute. I still say it is an 
imposition on the Court for a witness to get on the 
witness stand here and testify as to an original entry 
to show a transaction that occurred six months ago or 
more by a paper that he made today— 

Mr. Marx: ‘‘He doesn’t show that. 

The Court: ‘‘——by his own testimony. 

Mr. Marx: ‘‘He doesn’t show that. 

The Court: ‘‘That is what he testified to. Don’t 
argue with the Court. I heard the witness testify: 
everybody around here heard him testify. 

The Witness: ‘‘Entry was made in stock book 
September 17, 1926.’ 

Frances 8. Carter was the secretary of appellant 
company at the time the settlement was claimed to 
have been made by appellant with appellees. After the 
judgment had been entered in this cause and appeal 
bond filed, appellant discovered for the first time a 
letter written by appellee to said secretary, under 
date of October 6, 1926, as follows: ‘‘ You hold in your 
possession preferred stock certificate No. 204 for 50 
shares of stock in Jacksonville & Havana R. R. Co. 
and preferred stock certificate No. 361 for 10 shares 
in the C. 8S. & St. L. R. R. Co. made in the name 
of John McHenry. 

“You also hold preferred stock certificate No. 
205 for 36 shares of stock in the Jacksonville & Ha- 
vana Railroad Co, and preferred stock certificate No. 
362 for 10 shares of the C. S. & St. L. R. R. Co. is- 
sued in the name of A. W. Morse. 

“‘T hereby give you notice that these certificates 
must be held for the account of Messrs A. W. Morse 
and John McHenry and we will expect to hold you 
liable in case of delivery to any other parties. 

Yours truly, 
(Signed) John McHenry, 
Vice-President. ”’ 
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Appellant presented a motion to the court below 
to vacate the judgment, reopen the cause and to grant 
appellant a new trial. This the court refused to grant 
on the ground that the appeal bond had been filed and 
the court had no further jurisdiction over the cause. 
Appellee should first have moved to vacate the ap- 
proval of the appeal bond. However, from a consid- 
eration of the entire record, it appears that substantial 
justice has not been done in this cause, and that the 
testimony should be submitted to another jury. 
Therefore, the judgment of the Circuit Court of Sanga- 
mon County is reversed and the cause remanded. 

Reversed and Remanded. 
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OCTOBER TERM, A. D. 1927 


M. M. Huffaker, Avpellee. 
vs. 
Wenzel Fomera, Appellant. 


Appeal from the County Court of Sangamon County. 
SHURTLEFF, P. J. 


On March 2, 1927, in the County Court of Sanga- 
mon County, appellee recovered a judgment by confes- 
sion against appellant for the sum of $295.52. On 
March 25, 1927, being at the same term, appellant 
filed his motion to set aside and vacate said jude- 
ment and for leave to plead. On the same day appel- 
lant filed his affidavit in support of his motion, 

On April 1, 1927, appellant filed an oral motion 
for leave to amend his motion. This the court denied. 
On the same day a hearing was had on the motion to 
set aside the judgment on the affidavit filed by appel- 
lant. The court denied the motion and refused to 
set aside the judgment. Appellant has appealed. We 
have examined the motion and affidavit upon which 
it is based. The motion in some respects is inartifi- 
cially drawn and some of the allegations in the af- 
fidavit are deficient. Appellant does charge in his af- 
fidavit that appellee was a real estate broker and that 
the consideration of said note was commissions and 
compensation claimed to be due appellee for his ser- 
vices in connection with the transfer of certain prop- 
erties which were owned by appellant and his mother, 
Theresa Fomera, to and with one Charles M. Coleman 
for which the full contract was set out. Under the 
terms of the contract the said Coleman was to trans- 
fer and deliver to appellant and his mother, by a good 
and sufficient bill of sale, 
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all of the contents then in a certain garage deseribed 
in the contract, not including any automobiles then 
in storage, but expressly including any and all liens 
on any of said cars then held for repairs, and inelud- 
ing the right to receipt for and retain the amount of 
said liens, and the lease of said garage property was 
to be assigned to appellant and his mother. In other 
words, appellant and his mother purchased a garage, 
stock and tools for which they were to convey twenty 
acres of land owned by Theresa Fomera to the said 
Coleman, and appellant was to procure, assign and 
transfer to said Coleman a certain promissory note, 
signed by one John Schneff to Mary Kaska, and ap- 
pellant and his wife were to execute a note for fifteen 
hundred dollars and secure the same by a second mort- 
gage upon a certain one acre tract of land. It was fur- 
ther agreed that appellant and his mother within five 
days should furnish abstracts of title to the lands to 
said Coleman, and within the same time Coleman 
should furnish appellant and his mother a complete 
inventory of all the goods, chattels and choses in ac- 
tion connected with said garage business and should 
pay, satisfy and discharge all bills payable which in 
any manner had accrued in or about the maintenance 
and operation of said garage, showing receipts, ete., 
before the deal was finally closed. 

Appellant’s employment of appellee in connec- 
tion with this transaction was brought about, as al- 
leged in the affidavit, by the solicitation of the said 
appellee through an employe in the real estate office 
of said appellee, requesting appellant to list the said 
twenty acres of land belonging to Theresa Fomera 
with the said appellee for sale or exchange; and appel- 
lant alleges that in pursuance of said request he did 
list said tract of land with appellee for sale or ex- 
change, and that he did employ appellee as his agent 
to find a buyer for said tract of land, or to find a suit- 
able exchange for said tract. It is further alleged that 
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thereafter said appellee informed appellant that he 
had found in the said Coleman a suitable person who 
would sell his said garage and take the said lands in 
exchange as a part of the purchase price of said 
garage. The contract is dated February 16, 1927. 

Appellant further alleges that on February 17, 
1927, in pursuance of said contract, he did deliver to 
the appellee, as his agent, abstracts of title to said 
lands, a warranty deed from his mother to the twenty 
acre tract running to Coleman, and the notes and sec- 
ond mortgage signed by himself and wife, as provided 
in the contract. It is averred that said papers were 
turned over to appellee merely as appellant’s agent, 
so that the abstracts could be examined and the ex- 
change finally effected, but that appellee was to hold 
the deeds and notes until the exchange was finally 
consummated, the time for which was fixed by the con- 
tract to be Mareh 1, 1927. 

Appellant further alleges that on February 18, 
1927, said deed and mortgage were recorded in the 
Recorder’s office in said county, and that appellant 
had no knowledge of such reeording until February 
21, 1927. The affidavit alleges that within five days 
after the date of said contract he demanded of appel- 
lant and the said Coleman a complete inventory of 
said garage and receipts showing that all the debts 
against said business had been paid, but was unable to 
obtain the same at that time or at any time thereafter; 
and the affidavit alleges that appellant considered re- 
scinding said contract, but that inasmuch as the deeds 
had been recorded and the notes delivered the affidavit 
avers: ‘‘This affiant further says that rather than go 
into litigation to have said deed and mortgage and 
note cancelled and set aside he decided to take pos- 
session of said garage an attempt to carry out the deal, 
relying upon the representations made to this affiant 
by the said Charles M. Coleman, M. M. Huffaker and 
G. W. Sponsler as to the contents of said garage and 
the value thereof and that the same 


Page 3 


arta: ata (st bine’ sof 
fadaue vi tamale’) higa odd ni { f 
‘aut bos sures hinge eit oc 
andr — oenghorrser ste To dn s an opitmitoks 
{ (eiab ai touttao oof 9% visa, 
a a 


{¢ perpadbe: “cot?” vt talent 


MS 


: . é 
matin: [eds 9 Stes The ty sect FREE a, ‘ 


, 
oy 17 Jo efoyvitarn oe 


he? of noieusre tow i 
roel Yd bortaia ous ttont fae 
yeti wi TE  Vasesdase ” aad a 

igneous dolfaeta of 1aro baienut 
“ atoiteda oat ind Ge 
und bodeaths #itaiit oye: 
cule ake 
Thun axioa haw eheat ould 
aft silt Jistaniempedes 
ST fF ed jbl 
4) soul val “npcth, ny a 
sah More han book hiak sah 2 


Muon Die of adiie 24 colon 
iinoovr dase to eel wor il eit oad 
' bits olT St er ie 
tah oi} wt Hi! 
a peal 
dt bs sti bal 
laa. OMATSY, bine. re 
utaad bites hare 
jeer atl? nipldo 
fe jrvahitie ad? ha F 
os bine 3 niiband: ds 
hiybioiey { ord fonef 
ite wut <erowd 
mati oda 
fiin belfoonao offen 
sriatam bias to Roan 
rv't cost peeps natylon 
“ J err frine att vd 
ilanode . V0 8 


wold enlay oad 





was free and clear of indebtedness. That this affiant 
did take possession of said garage on or about the 
7th day of March, 1927.’’ 

The affidavit further alleges. ‘‘This affiant fur- 
ther says and charges the fact to be that soon after 
taking possession of said garage he discovered and 
found the fact to be that the contents of said garage 
were subject to a lien of two executions in the hands 
of H. E. Chandler, a constable, and that since then 
the said executions have been levied upon a part of 
the contents of said garage. And this affiant has also 
discovered and charges the fact to be that said garage 
is now subject to divers other debts of the said Charles 
M. Coleman. 

“This affiant further says that since taking pos- 
session of the said garage and making the investiga- 
tion which under the contract he could have made 
before the final consummation of the deal had his 
deed, mertgage and notes not been wrongfully and pre- 
maturely delivered and recorded, he has found the 
fact to be that the contents of the garage and the valuc 
thereof are not as represented by the said Charles M. 
Coleman, M. M. Huffaker and G. W. Sponsler, that 
the said garage is not worth to exceed the sum of six 
or seven hundred dollars and that said garage is sub- 
ject to debts owed by the said Charles M. Coleman to 
practically the amount of its value. ’’ 

There is the further charge in the affidavit as 
follows: 

“This affiant further says, and now charges the 
fact to be, that on the 14th day of February, 1927, 
when the said M. M. Huffaker was supposed to be 
acting as agent for this affiant, he the said M. M. 
Huffaker made and entered into an agreement with 
the said Charles M. Coleman by which he the said M. 
M. Huffaker was to receive from Charles M. Cole- 
man the sum of $300.00 if he made the deal in sell- 
ing the said garage to Fomera, this affiant.”’ 

The note upon which the judgment was entered in 
this cause was dated February 1, 1927, became due’ 
March 1, 1927, and was entered in judgment March 
2, 1927. It is true that some of the allegations made are 
loosely drawn and subject to much criticism at 
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the hands of counsel, but not to all of the criticism 
made. For example, appellee points out the supposed 
defect, which appellant does not charge, that appel- 
lant had no knowledge of appelliee’s employment 
by Coleman to exchange the garage, for which 
Coleman was to pay him the sum of three 
hundred dollars. This charge as made must 
be construed with all the other charges made, and 
when it is construed with the charge that appellant 
turned over his deeds and notes to appellee, as his 
agent in a fiduciary capacity to effect the transfer, 
and that appellant converted the documents to Cole- 
man’s use—a charge upon which perjury could be 
based, if false—it is not to be inferred or presumed 
that appellant had any knowledge of appellee’s em- 
ployment by Coleman. The charge that appellee made 
an agreement with Colman upon which a fee was to 
be paid by Coleman to appellee, if false, is an allega- 
tion upon which perjury could be based. The charges 
in the affidavit if taken as to their substance show that 
there was no consideration for the note in question. 
Appellee did not procure a purchaser ready, able and 
willing to purchase or exchange for appellant’s prop- 
erty, and therefore ‘earned no commission of fee. If a 
portion of the substance matter set out in the affi- 
davit is true, appellee only furnished a person ready, 
able and willing to defraud appellant, in which appel- 
lee joined. If appellee, as agent of the appellant, was 
euilty of gross negligence or gross misconduct in the 
performance of his duties as such agent, then he can 
recover no commissions and there was no considera- 
tion for the note given. (Sidway v. The American 
Mortgage Co., 222 Ill. 275.) In this case it is held: 
‘¢ The law is that the agent is entitled to his com- 
mission only upon a due and faithful performance of 
all the duties of his agency in regard to his principal. 
(Hafner v. Herron, 165 Ill. 242; Prescott v. White, 
18 Ill. App. 322.) ‘If the agent does not perform his 
appropriate duties, or if he is guilty of gross negli- 
gence or gross misconduct or gross unskillfulness in 


the business 


Page 5 





penlloces tad ont sala din bowtie 


“donned o0T-. heveitl of een “rniiliag i 





















asieclaine scan ee -opbalee 
dyitw wl sae mbt ogmeulors of 3 
oath te aoe ad? ti eq. ot 
hanna “obras ae owrade pia ke 
‘bare hate sanarts cwoitto od Un ation 


ohh ae pollo. o? anton funn abe aid 1070" vet 
tries vali tate of pecan’ a angi aati 


isan) nie berber ie a tou ay i 
tty ollocpge to enalyatvronal sen ies 
nbuise solkorpeny anh) ognile oft 
ol aa uel & ‘Nolin roche ingtoY ahtine 
bie. ie, PY ear Yi soedloareya pes 


tard) ends opanladaye tiedt ot » vi 
cineiieanye Gb ten ool ay noitierabieao On Af 
tise allay vetoes woansorney k russe toa ih 9 
{iene 2 Lecomte ‘401 saris % 965 TT 













tk'r <td be da fiimar ai Bik aida id to ‘ions 
wistiasas on ane atid fas errolawtienmngg ot 700 Y ‘ : 
imronA sdT oy rewbia). meh ‘stor add x0b noit a 
hla af GF send aif? a (.8 Pe | et 
ntay ef! >! baltitan of Joape ont test ar wat odT ae 
ie sorscnehea tyiiiet ben seh o aque weliso, olaaion © 
lneienctiy aid of Satiteot wher owes Rit Yo eotinh oli ifs 
MGW ov HteomeTE Ro 1 78! gore ¥ wee). 
uit wolysy Jom sonb tusks Fd? W* ¢, Cay eA. AT 8 
ites aur Yo vil feng af 4 4a aotteh atningesqas 
ov MMiUele sor te hnfnioodian adeno soni a 
seadiend olf 


& opal 


of his agency, he will not only become liable to his 
principal for any damages which he may sustain 
thereby, but he will also forfeit all his commissions.’ ’’ 

The same rule is laid down in Bunn v. Keach, 214 
Ml. 264, and in Young v. Trainor, 158 id. 428, it is 
held that when the testimony merely shows that the 
agent received a commission from both parties it 
raises the presumption of unfair dealing, and the bur- 
den is upon the agent to show that his principal had 
knowledge and consented to the transaction, The af- 
fidavit does show a prima facie defense to said note, 
and such a showing is sufficient to entitle appellant 
to equitable relief. (Condon v. Beese, 86 Ill., 159; 
Oettinger v. Levit, 186 Ill. App. 104; McCormick v. 
Loomis, 165 Ill. App., 214; Birtman Co. v. Thompson, 
136 Ill. App., 621; Nees v. Dumbareld, 142 Ill. App. 
487; Maston v. Richardson, 134 Ill. App., 252; Venom 
v. Carr, 130 Ill. App., 309.) 

Some criticism is made as to the form of the mo- 
tion made by appellant, and inasmuch as the motion 
was made at the same term of court in which the 
judgment was entered and the original motion made, 
we know of no reason why appellant should not have 
been permitted to amend the motion. It was a mere 
matter of form. 

For the reasons stated the judgment of the Coun- 
ty Court of Sangamon County is reversed and the 
cause is remanded for further proceedings not incon- 
sistent with this opinion. 

Reversed and Remanded with Directions. 
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General No. 8182 Agenda No. 43 
OCTOBER TERM, A. D. 1927 
Nellie Wood, Appellee, 
vs. 

Cecil R. Wood, Appellant. 
Appeal from the Circuit Court of Christian County. 
SHURTLEFF, P. J. 

This is a suit in chancery instituted in the Cir- 
euit Court of Christian County to the August Term, 
1926, by appellee against appellant, her husband, pray- 
ing for separate maintenance. 

In the bill of complaint filed by appellee she 
states that she was married to appellant in Septem- 
ber, 1910, and that they lived together as husband 
and wife from the time of said marriage until Decem- 
ber 26, 1926; that two children were born to them, 
Harry A. Wood, age thirteen years, and Mildred I. 
Wood, age eleven years, both of whom are living. 

The bill further represents that during the time 
they lived together as husband and wife that appel- 
lee faithfully discharged all her duties as such wife, 
and that the defendant, some time after their mar- 
riage, commenced a course of unkind, cruel and in- 
human conduct toward her, which continued until he 
finally drove her away from her home, ordering her 
to leave and announcing that he would not live with 
her any more, since which time they have lived sep- 
arate and apart. 

The bill of complaint further represents that ap- 
pellant had been guilty of acts which constituted ex- 
treme and repeated cruelty toward appellee, so as to 
render it unsafe and improper for her to live with him; 
that he has repeatedly on divers occasions charged 
her with acts of adultery with other men. 

The bill further represents that he has been guilty 
of other cruel and improper conduct toward appellee; 
that he had threatened 
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her life and constantly carried a revolver, and that he 
compelled her at nights to remain up until all hours of 
the night, and that he made many other charges 
against her., 

The bill further represents that the appellant was 
a man of violent passion and ungovernable temper, 
and on many occasions addressed the appellee with 
threats of violence and threatened to take her life; 
that in consequence of the eruel and inhuman treat- 
ment and threats and conduct of the appellant it ren- 
dered it unsafe for her to live with or remain with him, 
and that this was followed by his order compelling 
her to leave him on December 26, 1925, and that she 
then did seek refuge with her parents and has not 
sinee that time returned to live with the appellant. 

The bill further represents that the appellant 
owned personal estate of the value of twenty thous- 
and dollars; that he had an actual income of at least 
three thousand dollars, and that he is able to take care 
of his family. 

The bill prayed that appellant be compelled to 
make a proper and suitable provision for the separate 
maintenance and support of appellee and the two chil- 
dren, and for the custody and care of the said two chil- 
dren. 

Appellant answered the bill of complaint, denied 
all of the material allegations in the bill and deniec 
that appellee was entitled to separate maintenance, 
and further denied that she was entitled to any 
relief whatever at the hands of the court. 

The evidence introduced in this case upon behalf 
of appellee upon the issues as to whether or not com- 
plainant is entitled to separate maintenance, consists 
of the testimony of appellee, her two children and her 
father and certain exhibits introduced in evidence by 
her, including a number of letters which she received 
from her husband. 

The evidence on behalf of appellant upon this 
issue consists of the testimony of appellant alone, and 
taken altogether tends to show that the appellee and 


appellant were married in the year 
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1911, and after the marriage lived in Shelby County. 
Later they removed to Pana, and afterwards to Tay- 
lorville, and that neither of them had any property of 
any consequence at the time of their marriage; that 
two children were born to them; that appellant was a 
mechanic and entered business for himself in Taylor- 
ville, where he conducted a garage and accumulated 
some property; that he purchased a home in Taylorville 
and paid for the same; that it was a modern cottage 
and that the family occupied it and got along together 
much the same as ordinary families do until the year 
1925. 

There was a hearing before the court, testimony 
was submitted and there was a finding in behalf of 
appellee and a decree, which finds that the allegations 
contained in the bill of complaint are substantially 
true as stated therein; that appellee performed all of 
her duties as a wife; that appellant shortly after the 
marriage commenced a course vf unkind, eruel and in- 
human conduct toward the appellee, which continued 
until he drove her away from home, ordering her to 
leave and announcing that he would not live with her 
any more, and that he committed other cruel and in- 
human acts against appellee, and that she has lived 
separate and apart from him without any fault on her 
part, and that the equity of the cause is with appel- 
lee. The decree orders that appellee is entitled to sep- 
arate maintenance from appellant; that she be award- 
ed their home in the City of Taylorville in which to live; 
that she have the custody of the children, and that the 
appellant pay her the sum of seventy dollars per month 
for the maintenance of herself and children, in install- 
ments of thirty-five dollars each on the first and fif- 
teenth days of each month, beginning March 15, 1927. 

The decree further finds that the sum of four hun- 
dred dollars is a reasonable solicitor’s fee for appellee 
and orders appellant to pay this sum to the clerk of 
the court for the use of appellee, and orders that all 
of these sums be made a lien upon appellant’s real es- 
tate. Appellant has appealed. 
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It is contended by appellant that the testimony 
does not establish by a preponderance of the evidence 
that the allegations in the bill of complaint are sub- 
stantially true, or that appellee is living separate and 
apart from the appellant without any fault on her 
part. We have read the testimony and are satisfied 
that the preponderance of the testimony supports the 
charges made by appellee, as occurring after the trip 
to Colorado in the summer of 1925. The proof shows 
that without any fault on appellee’s part, appellant 
practically drove appellee from their home about 
Christmas time, 1925, and while the proof does show 
that at times appellant has had contrite spells and has 
stated that he wished to live with appellee again, there 
is a manifest lack of proof that the statements were 
made in good faith. The conduct ef appellant can only 
be explained on the theory that the charges are true or 
that he is suffering from a peculiar mental aberration 
of which neither court nor counsel seemed to observe 
or take notice. Appellee was entitled to a decree for 
separate maintenance. 

Error is assigned upon the allowance of solicitor’s 
fees to appellee in the sum of four hundred dollars. 
This allowance was made upon proofs submitted, of 
which due notice was given to counsel for appellant, 
but they were not present and apparently these proofs 
were submitted at the time by stipulation. Members 
of the bar and practicing attorneys testified to the val- 
ue of the services of appellee’s solicitors from the state- 
ment of such services made by appellee’s solicitors 
while they were not under oath. It is charged that this 
was error. The whole matter, including the decree for 
appellee’s solicitors’ fee, was heard by the same pre- 
siding judge. The nature and extent of the services 
were within the breast of the court. Appellee’s solici- 
tors were sworn officers of the court. In Hutchinson v. 
Hutchinson, 105 I]. App. 351, it was held: 

““We think the duty of the chancellor was to make 
an allowance based upon what was the usual and cus- 
tomary, as well as reasonable 
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charges of solicitors at the Chicago bar for like ser- 
vices, and that he should not have been controlled en- 
tirely by the affidavits of the several solicitors in sup- 
port of the motion. The chancellor had the right to 
consider his experience, and this court, in reviewing 
the order, may consider its own experience in such 
matters, in arriving at a conclusion as to what was the 
usual and customary as well as reasonable allowance 
for the fees in question. ”’ 

We do not think appellant is in a position to raise 
this criticism on the decree, not having been present 
at the hearing and not having raised the question in 
the lower court. 

Finding no error in the record that will warrant 
a reversal, the decree of the Cireuit Court of Christian 
County is affirmed. 

Affirmed. 
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General No. 81388 Agenda No. 12 


OCTOBER TERM, A. D. 1927 


Ralph Ratcliffe, a minor by Levi Ratcliffe, his guar- 
dian and next friend, Appellant, 
vs. 
Grace B. Weese, alias Grace B. Ratcliffe, Appellee 
Appeal from City Court of Canton, Tilinois 


ELDREDGE, J. 


Appellant filed his bill in the city court of Canton, 
Fulton County, Illinois, to annul a marriage consum- 
mated between appellee and himself. The pill alleges 
that the parties were married at Davenport, lowa, 
April 26, 1926; that he was a minor, under eighteen 
years of age, and was induced to enter said marriage 
contract by threats, fear and intimidation exercised 
upon him by friends of appellee, and officers, who 
threatened to prosecute him for bastardy, appellee 
representing that she was then pregnant with a child 
for which he wag responsible and that she had ob- 
tained a warrant for his arrest; that on account of his 
youthfulness and inexperience and lack of funds, he 
was frightened into said marriage by said threats and 
intimidations; that after said marriage he ascertained 
that appellee was not pregnant, that said representa- 
tions were made for the express purpose of causing 


the marriage; 
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that later appellee became pregnant as a result of 
adulterous relationship; prays for annulment of mar- 
riage, etc. Appellee filed her answer admitting the 
marriage, but denying knowledge of minority of com- 
plainant; denies threats, fear and fraudulent repre- 
sentations; admits obtaining warrant and states she 
thought she was pregnant; admits later ascertaining 
that she was not pregnant; denies fraudulent purpose; 
admits subsequent pregancy, but denies adultery; ad- 
mits claiming pregnancy advanced one month, but 
that she believed the same to be true and alleges prior 
intercourse with appellant. 

Upon a motion by appellee, the chancellor entered 
an order requiring appellant to pay five dollars a 
week alimony and a solicitor fee of thirty-five dol- 
lars. Upon appellant being granted an appeal from 
said order the court further allowed seventy-five dol- 
lars to pay appellee’s costs and solicitor’s fees on ap- 
peal. 

Appellant prosecutes this appeal from the order 
allowing alimony and solicitor’s fees upon the theory 
that the court had no power to allow the same until a 
valid marriage had been proven. This principle, as a 
general proposition of law, is correct, but has no appli- 
cation to the facts in this case. There is no question but 
what there was a legal marriage and could be treated 


as such by the 
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parties thereto, but if appellant was induced to enter 
into said marriage by fraud and duress, he has the 
right to have the marriage contract annulled, but un- 
til the marriage is annulled the marriage relations be- 
tween the parties exist. To apply the rule first an- 
nounced to this case would require the chancellor to 
hear the whole case upon its merits and first determine 
whether the marriage should be annulled and appellee 
would be unable to defend the case for lack of funds. 
The chancellor did not err in entering the order ap- 
pealed from and the decree is affirmed. 
Affirmed. 
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General No. 8149 Agenda No. 21 


OCTOBER TERM, A. D. 1927 
Henry Newman and Fred Danielson, partners doing 
business as Newman & Danielson, Appellees, 
Vs. 
Edward Skog, Appellant. 
Appeal from Circuit Court, Ford County. 
ELDREDGE, J. 

In an action on the case a judgment for $350.00 
was entered in favor of appellees and against appel- 
lant in the Cireuit Court of Ford County. The declar- 
ation consists of two counts, in which appellees charge 
that appellant negligently drove his automobile into 
the automobile hearse of appellees whereby the hearse 
was damaged. The accident happened near the junc- 
tion of Park and Franklin streets in the City of Pax- 
ton, on December 12, 1925. Franklin street runs in 
a northwesterly and southeasterly direction and Park 
street, approaching from the south, terminates at 
Franklin street. Appellee Daniclson was driving the 
hearse, and his partner, appellee Newman, was sitting 
on the seat with him at the time of the accident, and 
the hearse, after proceeding north on Park street to 
its junction with Franklin street, turned to the left 
on Franklin street with the intention of proceeding 
northwesterly thereon. Appellant, accompanied by his 
wife, was driving his automobile southeasterly along 
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Franklin street toward its junction with Park street. 
The testimony given by appellees is to the effect that 
as the hearse reached Franklin street it turned to the 
left to proceed northwesterly along that street. When 
it turned the corner appellant’s automobile had ap- 
proached within fifty feet of the corner and the hearse 
turned toward the right to avoid appellant’s automo- 
bile and at the same time appellant turned his automo- 
bile to the left and struck the hearse, forcing the 
driver thereof to run it over the curb on the north 
side of Franklin street causing it to collide with a 
telephone pole near the curbing. Appellant testified 
that he was proceeding southeasterly along Franklin 
street and the first he saw of the hearse was when it 
turned the corner off Park street on to Franklin street 
and was coming toward him on the south side of the 
center line of Franklin street and only about fifty feet 
from his automobile; that in order to avoid a head-on 
collision with the hearse, he turned his automobile to 
the left or toward the north, but as he did so the hearse 
was also turned toward the north with the inevitable 
result that there was a collision. No other witnesses 
saw the accident or testified in regard thereto. The 
wife of appellant, being an incompetent witness, could 
not testify. There is no conflict in the evidence as to 
the fact that appellant was driving his automobile at 
about ten miles an hour 
Page 2 





é 






spel “Sinks saat ogi 
- qe had wlidenmitra 4 pe tht ot 
oes fragt wits brane secre.’ ech 2 Seok win wiht | 
seri. & A bint wh bio st 
















wit} -uwelote? " genbel it diet ioe Pol ts 3 ; 
iien ett me dogo wt ave i mast ‘or 
( dtp ofiiiey of H wide wwrrte oe 
pitta} aaeiloh eid oat, ‘tHen ole te 















‘ t 

ie pevile 

- itt Fo alee ow a att can hawwil mnintes awe , 

a wt OP thods sluts, Bae ae wilder to sail sojnee 


eer ie 


ihren ache ob aes Tutt validomonin id uot 
ot gintorivinn sof Borer aa eee oat dite “foiaillon | anne 
oneit ait} Oe. DA) os) 2G AE eT Lama inawod 16 Hol vid 
ltnitivnat ott (iw deh i wed bontirt Gala ein 
thw qodte of paige oe ee »totlt goth Hover 

ant taxeuw cd’ helted te OU Ben ast 9 wie. 

Nitin Benet "ie AO ie atte pe h | 
et en seadobire off ai dei on ai ylat, -chidan! Yom. ; 
idminohd aid weir haw rnsllverits as jot ‘edt 5 
timsl ttn ealion tot tuo 


¢ vant 


5 





t 
a 





on the right side of Franklin street, in a proper man- 
ner, up to the time he turned his automobile to the 
north, as he claims, to avoid a head-on collision with 
the hearse after it had turned the corner on to Frank- 
lin street. The evidence establishes the fact that both 
automobiles, at practically the same time, in order to 
avoid a collision with each other, turned toward the 
north. If it was a fact that the hearse turned toward 
the west on Franklin street too short, so that it would 
necessarily collide with the automobile proceeding 
southeasterly on Franklin street, then appellant, when 
confronted with such a situation, would have had a 
right to turn his automobile to the north in order to 
avoid such a collision, and on the trial it was impor- 
tant to his interests that the jury should be accurately 
instructed as to his rights, under the circumtsances, 
upon his theory of the case. The second instruction 
given for appellees, states, in substance, that if the de- 
fendant negligently failed to drive such automobile on 
the south side of the center of the pavement and that 
such negligence, if any, of the defendant, was the prox- 
imate cause of the damage to the hearse, and that the 
plaintiffs were in the exercise of ordinary care, ete., 
then their verdict should be for the plaintiffs. This 
instruction assumes that it would be negligence on 
the part of appellant if he did not continue to drive his 
automobile 
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on the south side of the center of the pavement, even 
if by doing so a collision with the hearse would be 
inevitable, and ignores entirely ihe theory of the de- 
fense. The third instruction given for appellees, in 
substance, sets out the material averments of the 
second count of the declaration stating that that count 
charges that the hearse of plaintiffs was with due care 
and caution being driven on the paved portion of a 
public street and that while so being driven that the 
defendant, Skog, was driving an automobile upon the 
same street toward and meeting said hearse, and that 
in so doing, the defendant, Skog, negligently failed 
to turn such automobile to the right of the beaten 
track so as to permit the hearse and automobile to 
pass without interruption, but that on the contrary, 
the defendant, Skog, negligently drove said automobile 
on the left of the center of the paved portion of such 
street and if the jury believe such charges to have 
been proven by a preponderance of the evidence, then 
they should find their verdict for the plaintiffs. The 
fourth instruction given on behalf of appellees in- 
structs the jury that it is the law that persons driving 
motor vehicles upon a public street shall, upon meet- 
ing, reasonably turn to the right of the center of the 
beaten track of such street so as to pass without in- 
terference, where it is practical, from the nature of 
the ground, to do so, and that if they believe 
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from the evidence that the collision in question oc- 
curred on a paved public street and that at the place 
of the collision there was no obstruction on the south 
half of the pavement, then it was the duty of the de- 
fendant, Skog, to reasonably turn his automobile and 
proceed on the south side of such pavement. The effect 
of these instructions was to direct a verdict for ap- 
pellees if the jury believed, from the evidence, that 
appellant failed to drive his automobile continuously 
on the south side of the center of Franklin street. The 
fourth instruction is particularly vicious in that it 
utterly ignores the exercise of any care whatever in 
the driving of the hearse by appellees, but flatly directs 
a verdict in their favor notwithstanding the theory 
of the defense that appellant had been compelled to 
turn his automobile to the north side of the street 
in order to avoid a collision, which would imevitably 
have taken place through the negligence of the ap- 
pellees in driving their hearse, if he had not done so. 
Appellant conceded that he turned his automobile to 
the left, or to the north side of the street, and under 
these instructions the jury were practically directed 
to find a verdict for appellees and could not consist- 
ently have done otherwise, especially as the court re- 
fused to give the instruction offered by appellant, 
defining the rule of law applicable to his theory of 
defense. 
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The fifth instruction given on behalf of appellees 
is also erroneous. This instruction attempts to set 
out the measure of damages, and, after stating that 
appellees would be entitled to the cost of the reason- 
able and necessary repairs, if any, to the hearse as a 
result of the collision, coneludes, ‘‘and the value of the 
loss of the use of the hearse while the same was being 
repaired.’’ If appellees were entitled to recover at all 
for the loss of the use of hearse, recovery should 
have been limited to the time they were necessarily 
deprived of such use while the repairs were being 
made. 

For the errors indicated the judgment is reversed 
and the cause remanded. 

Reversed and remanded. 


Page 6 




















> ase 
eenlloqas to Unded to soviy sotoerient Mi ad 
bor’ oF alquittas moitortieat aid? Jarssuerte ole’ af ee 
tadt “ntinte ttt: bon »ooenaly Te one ait tno 
rontor oft lo feos add ot ballidice od Bimow eoolfacts co 
& an armed od} of ite Th pride eee see bas aide 
lt te cola > auld bira’* @abarbiaos jentatiies ait Yo tree 
wited aww ontes off olidyw ootiod eal Re gana ‘ioaeol - 
mvessr of falttias asaw a vif Ed hb bovinoere 
fre eiyhs yYousT Sead ke eso af 6 acd ods’ york 
tlicgeaoocu view wad? satly oft of hottie aya 
salod otew aitacet act olaiw oem dome to havinqeb 
‘Shear 
vvut 4) toooraPat of} hadeo tel eerie Se wot ane 
-behianier genind oft bain Py 
 bebortie bap Dae vene Tink 


uv oney 





bi 


\ 
ps ), 
Pn dS) \ ae a 
Mow Ofarmarws ; 
( 
( 
* | q 
i ; 
i 3 
‘ J 
Ay ns 
Me ' 
m i 
we 
ra) 
Ar 
»@ Se) 7 
General No. 8158 Agenda No. 27 


OCTOBER TERM, A. D. 1927 


Arthur J. Robinson, Appellee, 
VS. 


Excelsior Stove and Manufacturing Company, 


Appellant 


Appeal from Cireuit Court, Adams County. 
ELDREDGH, J. 


Appellee recovered a judgment in the sum of 
$1,000.00 in an action of assumpsit for salary, bonus 
and commissions alleged to be dwe him from appel- 
lant for his services as a traveling salesman, under 
the terms of a contract of employment during the 
years 1921 and 1922 and the month of January, 1923. 

On this appeal no questions are presented in the 
brief and argument for appellant except those of fact 
and no questions of law are involved. The questions 
of fact which the jury had to determine, related, 
chiefly, to the terms of the contract between the par- 
If the contention of appellee was right as to the 
terms of the contract then he was entitled to recover. 
Tf the contention of appellant should prevail, then the 
verdict is manifestly erroneous. There is a direct con- 
flict in the evidence upon this point, but in our opinion 
it strongly tends to corroborate the contention of ap- 
pellee. In any event, however, there is sufficient evi- 
dence to sustain the verdict and, as two juries have 
found verdicts in favor of appellee, and the 
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present judgment having been approved by the trial 
court, and no error in the trial having apparently in- 
tervened, the judgment is affirmed. 
Affirmed. 
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General No. 8126 Agenda No. 5 


OCTOBER TERM, A. D. 1927 


The People of the State of Tilinvis, Defendant in Error 
Vs. 
Alex Chesnoy, Plaintiff in Error. 


Error to City Court of Litchfield 

NIEHAUS, J. Ps A 9 

Alex Chesnoy, the Plaintiff in Error, was convic- 
ted in the City Court of Litchfield for the unlawful 
sale of intoxicating liquor in violation of the Prohi- 
bition Act on an indictment containing two counts, 
and was sentenced to serve 120 days on the State Farm 
at Vandalia, and to pay a fine of $300.00. A writ of 
error is prosecuted from the judgment of conviction. 

Several grounds are urged for reversal of the 
judement. It is contended that the indictment is leg- 
ally insufficient. Both counts of the indictment how- 
ever charge that the plaintiff in error did unlawfully 
and wilfully sell intoxicating liquor fit for use for bever- 
age purposes, containing more than one half of one per 
cent of alcohol by volume, without having a permit 
from the Attorney General of the State of Illinois; 
this charge embodies all the elements constituting the 
offense as defined by the statute. People v. Tate 316 
lll. 52. Error is assigned on account of the examina- 
tion of the witness Dennie Reed by the Court. The 
state’s attorney called Dennis Reed, a witness for the 
People, and then asked the Court to conduct the ex- 
amination of the witness because he could not vouch 
for the credibility of the witness; and desired an op- 
portunity to cross examine him; and the Court grant- 
ed the request of the state’s attorney; and after the 
Court had examined the witness, the state’s attorney 
cross examined him with reference to any alleged 
sales of intoxicating liquors by the defendant. It is 
contended by the plaintiff in error that 
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this proceeding was improper; and that the Court 
asked leading questions. It is true that some of the 
questions of the Court were somewhat leading; but the 
record does not disclose any objection was made either 
to the procedure adopted or the manner of the exam- 
ination of the witness by the court, nor the cross ex- 
amination of the witness conducted by the state’s at- 
torney. We do not find anything unfair in the manner 
of the trial court’s examination of the witness; nor any- 
thing in the examination that can be considered pre- 
judicial to the rights of the plaintiff in error. It is 
therefore sufficient to say concerning this contention 
of the plaintiff in error, that the matters referred to 
are not subject to review because no objections were 
made thereto in the court below. People v. Weisman 
296 Til. 156; Dunn v. The People 172 Ill. 582. It is 
also urged, that error was committed by allowing the 
state’s attorney to interrogate the defendant concern- 
ing a previous conviction for violation of the Prohi- 
bition Act; and to offer oral evidence concerning such 
conviction. This assignment of error is not subject for 
review for the reason already stated, that no objec- 
tions were made to the inquiry, by the plaintiff in 
error on the trial; and he must therefore be consider- 
ed as having waived his objections to the competency 
of the evidence. Objections cannot properly be raised 
for the first time in a court of review. It is also con- 
tended, that the instruction given for the People with 
reference to the testimony of the defendant was er- 
roneous; substantially the same instruction however 
was approved in Herschman v. The People 101 Hl. 
568 and Rider v. The People 110 Ill. 11. 

The record does not disclose any reversible error 
in the case; and the evidence adduced on the trial ap- 
pears to be clearly sufficient to warrant the verdict of 
the jury in finding the plaintiff in error guilty. The 
judgment is therefore affirmed. 

Affirmed. 
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General No. 8154 


») A 9 } 
Forrest Dunsworth, Appffee - : 


VS. 


Lena Wheeler, Appellant. 
Appeal from McDonough. 
NIEHAUS, J. 


In this case Forrest Dunsworth the appellee com- 
menced a suit in the cireuit court of McDonough coun- 
ty against the appellant Lena Wheeler, to recover 
damages resulting to her for alienating the affections 
of her husband, Frank Dunsworth; and for commit- 
ting adultery with him, by means of which she was 
deprived of the society affections assistance and com- 
fort of her husband in her domestic affairs. There 
was a trial by jury, which resulted in a verdict find- 
ing appellant guilty, and fixing appellee’s damages at 
$4500.00, upon which judgment was rendered. This 
appeal is prosecuted from the judgment. 

It is argued, that there was error in the giving 
and refusal of instructions; also, that the court per- 
mitted improper argument to be made to the jury by 
the counsel for the appellee; and that the amount of 
damages assessed is excessive. It is contended by the 
appellant, that the error in the instructions given 
relates to matters in the instructions that affect the 
measure of damages. We are of opinion, that the in- 
structions given on that point by both the appellee 
and appellant present the matter of the measure of 
damages with substantial correctness; and that there 


is no reversible error in this feature of the case. 


Complaint is made about the refusal to give the: 


following instructions requested by the appellant: 


Instruction No. 4 is as follows: 

‘“The court instructs the jury that before you 
can find under the law in this suit, that the defen- 
dant is guilty, the adultery alleged, must be proved 
to be committed by direct or cir -cumstantial evidence 
and not on mere suspicion. 

Instruction No. 5 is as ee 

“<The court instructs the jury that the burden of 
proof is on the plaintiff to prove that the defendant 
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wrongfully and wickedly committed adultery with the 
husband of the plaintiff and if she has failed to make 
such proof by a preponderance of the evidence, the jury 
will find for the defendant. ”’ 

Instruction No. 6 is as follows: 

“The court instructs the jury that the law re- 
quires, before the defendant can be found euilty in 
this ease, a reasonable degree of affirmative proof; 
that circumstances merely suspicious are insufficient; 
that the evidence must be sufficiently clear, satisfac- 
tory and conclusive to convince the jury by a prepon- 
derance of the evidence, that the defendant is guilty, 
and if the jury do not believe from the preponderance 
of the evidence in this ease, that adultery has been 
committed by the defendant with the husband of the 
plaintiff, the jury will find the defendant not guilty. ”’ 

Instruction No. 8 is as follows: 

“The court instructs the jury that mere opnor- 
tunity to commit adultery is not sufficient to estab- 
lish it but there must be proof of facts and ecircum- 
stanees which would lead a reasonable man to believe 
that adultery has been committed before you find the 
defendant eguilty.’’ 


Concerning these instructions, it may be said that 
instruction No. 4 was properly refused, because the 
matter therein contained with reference to the ueces- 
sary proof of the commission of adultery was covered 
by several other instructions which were given by 
the court. Instruction No. 5 was properly refused be- 
cause it ignores one of the plaintiff’s claims and right 
or recovery alleged in the declaration, namely, alien- 
ating her husband’s affections. The same reason ap- 
plies to Instruction 6; and to Instruction 8. 

The contention of the appellant with reference to 
improper argument by counsel for appellee, relates 
to the comments of the counsel in reference to the af- 
fidavit for continuance made by the appellant concern- 
ing the evidence of an absent witness, Homer Duns- 
worth; that is to say what the appellant expected to 
prove by his testimony. The metion for continuance 
based on the affidavit, was denied upon appellee’s ad- 
mission, that the absent witness would testify to what 
was stated in appellant’s affidavit; and the affidavit 
thereafter was admitted in evidence. In commenting 
on appellant’s affidavit, appellee’s counsel made the 
following remark: ‘‘Now you will notice in this affi- 
davit that Mrs. Wheeler says that she expects to 
prove by Homer Dunsworth the statements which she 


made in her affidavit; 
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but she only says ‘expects,’ but does not say that she 


will prove it; or that Homer Dunsworth would swear 


to the facts which she said he would swear to if he 
were present.’’ Counsel for appellant made objection 
to these remarks, and the court made the following 
ruling: ‘‘Counsel has a right, as I understand it, to 
argue her theory of the law and the court will, if asked, 
instruct the jury as to the law applicable. ’’ The Coun- 
sel’s remarks were improper and the Court should 
have sustained appellant’s objection; but the court in 
passing on the matter distinctly stated that he would 
instruct the jury as to the law concerning the facts 
set up in the affidavit and afterwards did instruct the 
jury ‘‘that the effect in law as to the statement of the 
affidavit offered in evidence, as to what could be 
proved by Homer Dunsworth, is that the plaintiff ad- 
mits that if said Homer Dunsworth were present he 
would so testify, and the statement in the said affi- 
davit is to be considered by you the same as if said 
Homer Dunsworth had been present and so testified. ”’ 
We are of opinion therefore that any erroneous infer- 
ence which the jury might have drawn from the re- 
marks of appellee’s counsel concerning the evidential 
matters contained in the affidavit, were corrected by 
the Court’s instruction given on that point; and under 
these circumstances there is ao reversible error ap- 
parent in this feature of the case. The amount of 
damages assessed by the jury however, is excessive. 
The appellee did not make any claim for any perma- 
nent alienation of her husband’s affections, but in her 
bill of particulars she limits her claim for damages to 
the improper relations existing between her husband 
and the appellant to ‘each day beginning January 1, 
1925 to and including the 18th day of July A. D. 1925,’ 
a period of a little more than six months. In this 
state of the record and the proofs, we conclude that 
the amount fixed by the judgment is largely in execss 
of what the appellee is entitled to recover; and it is 
therefore ordered that 
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unless the appellee remit the sum of $2500.00 within 
ten days after the filing of this opinion, that the judg- 
ment be reversed and the cause remanded. If the ap- 
pellee enters a remittitur as above indicated, the judg- 
ment will stand affirmed in the sum of $2000.00. 
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H. F. Hirehle, Appellee. 
vs. 
S. H. Cummins, Appellant. 


Appeal from Sangamon. 


NIEHAUS, J. 


This is an appeal from a judgment for $142.00 in 
favor of the appellee, H. F. Hirchle, against the ap- 
pellant, S. H. Cummins, rendered in the circuit court 
of Sangamon county. This case was pending on ap- 
peal in the court below, from judgment of the Jus- 
tice of the Peace; and a trial was had by the Court 
without the intervention of a jury. Concerning the 
nature of the claim for which the appellee sued, and 
upon which he bases his right to recover, he testified, 
that his occupation was that of carpenter and contrac- 
tor; that he remodeled a building for the appellant, 
S. H. Cummins, situated on appellant’s property on 
Hast South Grand Avenue in the city of Springfield; 
that he repaired the roof and put a glass front in; and 
run a partition north and south through the building. 
That he put the partition in so that the appellant could 
put in a barber shop on one side and a restaurant on 
the other. And that appellee’s nephew had worked 
with him on the job; that he and the nephew together 
put in 142 hours on the job; and that he had an under- 
standing with the appellant, that the appellant was to 
pay $1.00 an hour for the work done; that the work 
was done in the month of May in 1923; and that he 
was never paid anything for this work. 

The testimony of the appellee was not contradic- 
ted by the appellant who was a witness in the case; 
nor was there any denial made that the work was 
done as testified to; and that the amount due for the 
work was as stated by the appellee. A number of 
witnesses were called, who testified with reference 
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to work previously done by the appellee and others on 
another job for the appellant, and there was evidence 
concerning financial complications and adjustments 
concerning this other job, between the appellee, one 
Charles Eynan and the appellant; but none of the evi- 
dence adduced shows that the appellant had paid for 
what was due the appellee on the Hast South Grand 
Avenue job; nor that he had any legal set-off by rea- 
son of the transactions occurring between the appel- 
lant, the appellee and Hynan; and it does not amount 
to a defense against the appellant’s liability for the 
claim sued for in this case. The finding of the court 
that the sum of $142.00 was due the appellee from 
the appellant, and rendering judgment therefor, was 
proper. At the conclusion of the evidence, the appel- 
lant asked the court to hold as the law, fourteen sep- 
arate propositions concerning the matters in contro- 
versy, and error is assigned on the court’s refusal to 
hold these propositions the law of the case. But there 
was no error in the court’s refusal inasmuch as the 
propositions pertained to matters which were not per- 
tinent to the issue involved in the case. 

We find no reversible error in the record, and 
judgment is therefore affirmed. 

Judgment affirmed. 
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OCTOBER TERM, A. D. 1927 
Hla Gidel, Appellee. 


Vs. 
John A. Gidel, Appellant. 


Appeal from Cirenit Court of Logan County 
SHURTLEFF, P. J. 


Appellee filed her bill in the Cirenit Court of 
Logan County charging cruelty and alleging that ap- 
pellant had violated his marriage duties and obliga- 
tions in the grossest and most flagrant manner, and 
charging that as his wife she was living separate and 
apart from him without any fault on her part, and 
praying separate maintenance. The chancellor heard 
the proofs, granted the prayer of appellee’s bill and 
ordered appellant to pay to appellee the sum of twenty 
dollars per month as separate maintenance by the 
terms of a decree entered. The deerce also provided 
that appellant pay the solicitor’s fee of appellee. Ap- 
pellant has appealed. 

Appellant and appellee were married in 1920 and 
at the time of the trial appellee was sixty-eight years 
of age and appellant sixty-three years of age. Appel- 
lee had never been previously married. Appellee was 
the owner of a home in the City of Lincoln, where ap- 
pellee and appellant lived after their marriage until 
the time of their separation. Appellee’s unmarried 
brother, Eldon Wilson, had lived with his sister prior 
to her marriage and remained and lived with appellee 
and appellant after the marriage, paying them for his 
board. Before said marriage appellant had been well 
acquainted with Aelit Aelits, aged sixty-seven, and 
later met his wife, Augusta Aelits, aged forty-eight 
years, after his marriage. The Aelits had children and 
erandchildren living in Lincojn, and from all of the 
testimony seemed to be an affectionate and loving 


couple. 
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Appellant had been a farmer and had known them 
when they lived upon a farm and had visited them 
before his marriage in Lincoln. Appellant was the 
owner of a store building in Lincoln, which rented for 
forty dollars per month. He had no other property. 

The case stated by appellee as strongly as could 
be inferred from the testimony is as follows: ‘‘That 
appellant and appellee resided in Lincoln, TIlinois, 
efter their marriage, living in the house owned by 
appellee, which was the same home in which appellee 
and her bachelor brother, Eldon Wilson, had lived 
since the death of their mother. Eldon Wilson con- 
tinued to live with appellant and appellee after their 
marriage, paying five dollars a week for his board and 
in addition thereto he furnished the coal for the home. 
Appellee had lived in Lincoln all her life and the ap- 
pellant had resided in Lincoln for only the past seven 
years. Appellant and his first wife were divorced. Ap- 
pellee had never been married before her marriage to 
appellant. It appears from the evidenee in tlis case that 
the appellant was not employed at any regular em- 
ployment. Prior to the marriage of the appellee to 
the appellant, appellee had sewed for a living and 
continued to do some sewing after her marriage. 

““Appellant became acquainted with Mrs. Aug- 
usta Aeilts, wife of Aeilt Aeilts, on the day of the city 
election in Lincoln in the month of April, 1925. The 
proof in this ease shows that the appellant drove his 
Ford touring ear on that day for Mr. Engle, who was 
a candidate for mayor; that Mrs. Aeilts was a woman 
worker for this same candidate and that appellant and 
Mrs. Aeilts worked together on this occasion; that 
this acquaintanceship continued throughout the spring 
and summer of 1925. Mrs. Aeilts, it appears from the 
evidence, is about forty-eight years old and her hus- 
band, Aeilt Aeilts, is about sixty-seven years old. Mrs. 
Aeilts and appellant were seen together many times 
during the spring and summer of 1925. Appellant 
spent much of his time at the home of 
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Mrs. Aeilts, assisted her in picking strawberries, for 
which services Mys. Aeilts gave appellant half a crate 
of strawberries. It seems appellant was anxious to 
help and accommodate Mrs. Aeilts in all ways and 
resented appellee’s attitude in not wanting to spend 
much time with Mr. and Mrs. Aeilts. It appears 
from the evidence that during the spring and sum- 
mer of 1925 these two couples visited back and forth 
at each other’s homes for the purpose of playing 
Flineh, but that these meetings were suggested and 
planned by appellant and Mrs. Acilts and not by ap- 
pellee. 

‘““Appellant owned a Ford touring car and on 
Wednesday evenings during the spring and swnmer 
of 1925 in the company of Mrs. Aeilts would take ap- 
pellee to her church for the Wednesday evening ser- 
vices and then appellant would call for appellee at the 
conclusion of these services and on the return home 
would drive his car past the home of Mrs. Aeilts and 
would honk bis horn. 

‘“Tn the summer of 1925 appellant on many occas- 
ions took Mrs. Aeilts alone in his car, as appellant, 
appellee and Mrs. Acilts testified, for the purpose of 
appellant teaching her how to drive. It appears from 
the evidence that a son of Mrs. Aeilts, who lived with 
his parents, owned a Ford ear, but that she never 
operated the Ford car of her son even after receiv- 
ing her lessons from appellant. Willis Schaff, a wit- 
ness in this ease, testified that he lived across the 
street west from the home of Mrs. Aeilts and that dur- 
ine the summer of 1925 he saw appellant drive his 
ear to the side of the Aeilts house and go into the 
house; that he saw appellant talk to Mrs. Aeilts in the 
yard, saw Mrs. Aeilts get in the car of appellant and 
drive away in the car with appellant. Appellant at 
all times stated that he just wanted to be good neigh- 
bors with Mr. and Mrs. Aeilts. These two families 
lived four blocks from each other, as shown by the evi- 
dence. Appeilee testified that she never visited Mrs. 
Aecilts alone or invited Mrs. Aeilts to visit in her home. 
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“* Appellant admitted to appellee that he took Mrs. 
Aeilts to the dental office of Dr. Zanglein in Lincoln, 
because Mrs. Aeilts sent word to appellant by her 
husband that she wanted appellant to be with her 
when she was getting her teeth filled. Appellee sug- 
gested that Mrs. Aeilts take her own husband, but 
appellant said, ‘She has got no use for him.’ It ap- 
pears from the evidence that Dr. Zanglein was in the 
South at the time of the hearing in this cause. 

‘“‘Mrs. Aeilts, it appears from the evidence, was 
employed as a janitress in the Court House in Lincoln 
in the spring of 1926 and on one occasion about six 
thirty in the morning appellant was found by the wit- 
ness Louis Evans in the private office of the County 
Treasurer in said Court House. Mrs. Aeilts was not 
in this room at that time, but came in a few minutes 
after appellant went out. The witness Fred Martin, 
janitor at the Court House, testified that in May, 1926, 
about twelve thirty in the afternoon he saw appellant 
come out of the G. A. R. room on the first floor of 
said Court House. Mrs. Aeilts was in the G. A. R. 
room and was employed as janitress in the Court House 
at that time. Jasper Albright was sheriff of Logan 
County during the summer of 1926, and it appears 
from the evidence that he inquired of appellant what 
he was doing in the Treasurer’s room. Appellant said 
he had business with the lady janitor, ‘PRIVATE 
BUSINESS,’ and on refusal of appellant to explain 
to the sheriff appellant was ordered to stay out of 
the Court House; that Lucey Riley, an automobile in- 
surance agent, with her office directly east from the 
Court House, saw appellant pass her office occasion- 
ally and walk toward the Court House; that she saw 
appellant talk to Mis. Aeilts and that sometimes she 
was on the steps of the Court House and sometimes in 
the building. 

‘‘Tt appears from the evidence that appellee spent 
most of her time at home. She did all her own house- 
work including the mending and sewing of appellant’s 
clothes; that prior to the spring of 
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1925 she and appellant had had no quarrels and that 
she did not quarrel with him even after the spring 
of 1925, but after appellant, began to go with Mrs. 
Aeilts he was nagging appellee all the time and stated 
that appellee hurt Mrs. Aeilts’ feelings. Appellee 
heard appellant in a conversation over the telephone 
in the summer of 1925 with Mrs. Aeilts, state to Mrs. 
Aeilts: ‘Is he gone, are you lonesome? do you want 
me to come up?’ So he got his hat and came out in 
the yard to where appellee was and said he was going 
up to talk to Mrs. Aeilts a little bit. Appellant re- 
fused to perform his usual marital obligations with 
appellee commencing in June, 1925. 

“The bill of complaint did not charge adultery, 
but did charge intimacy of the appellant with Aug- 
usta Aeilts, and that appellant refused to give up his 
unlawful relations with her; that the appellant, as- 
sociating on terms of intimacy with Augusta Aeilts, 
caused appellee mental anguish and distress. It was 
charged that appellant lost his love for appellee and 
the evidence clearly shows this to be the truth, and 
that her married life was rendered miserable because 
of appellant’s conduct toward her.’’ 

Certain portions of this testimony were vigorous- 
ly denied. especially the telephone conversation by 
appellant in the summer of 1925, matters that tock 
place at the Court House and the relationship between 
appellee and Mrs. Aelits. It appears from all the 
proofs that appellant and appellee and Mr. and Mrs. 
Aelits as families were very intimate. They visited 
in each other’s homes and played cards together usual- 
ly twice a week, first playing at one home and then at 
the other. The two families had arranged to attend a 
barbecue together on Wednesday, September 30, 1926, 
the day of the separation, but it rained so that they 
could not go. On the previous Saturday evening and 
again on Monday evening they had played Flinch to- 
gether, one evening at one home and the other even- 
ing at the other, and appellee had been very cordial 
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vited Mrs. Aeilts to call again. A son of Mr. and 
Mrs. Aecilts had a Ford car but he worked away from 
home. At the request of Mr. Acilts, appellant had in- 
structed Mrs. Aeilts how to run a ear and had taken 
lis car and driven Mrs. Aeilts to a dentist. The testi- 
mony further shows that appellant and appellee fre- 
quently on Sundays, with appellant’s car, stopped for 
the Acilts and took them to their church and called 
for them after church and took them home. Appellant 
did pick strawberries at one time at the Aelits and 
took part of a basket home. The testimony is profuse 
that appeliant never went to the home of the Aelits 
clandestinely or without talking it over with appellee, 
and the record is bare that any of these visits ever 
caused appellee any pain, suffering or embarrassment 
while they were being carried on, or that appellee ever 
made any objection. 

The ground for trouble seems to have been laid 
in the spring of 1925. Eldon Wilson was the Precinct 
Committeeman and hired the workers in the city elec- 
tion for mayor. He employed appellant with his car, 
without pay, and hired Mrs. Aelits to ride with him, 
paying her ten dollars for the day’s work. After this 
there seems to have been occasional ripples of trouble. 
Nothing more serious, however, than that appellant 
went to the home of the Aelits when Mr. Aelits was 
there, spoke to Mrs. Aelits in the Court House and 
the two families played Flinch together for an even- 
ing less than forty-eight hours before the break oc- 
curred. On the evening of September 30, 1926, ap- 
pellee testified that. she told appellant to leave. Ap- 
pellant’s version of the separation is as follows: 

“The day she ordered me to leave we had ar- 
ranged to go to the Chautauqua grounds to the barbe- 
eue and it rained all day and after dinner I said to 
Ella, ‘‘I believe I will go down to Aelits and tell them 
that it is too wet to go tonight and I will get some 
tobacco.’ She didn’t say anything. So I took the 
umbrella and went and Mr. and Mrs. Aeilts were both 
at home and I stayed and 
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talked about an hour with them, and went across to 
Willis Schaff’s store and got some tobacco and bought 
a pumpkin and took it home. Thought I would have 
some pumpkin pies, but I never got them. Hlla was 
gone. L read a while and took a nap and she got home 
about five o’clock. I asked her where she had been 
and she said, ‘I have been getting some advice,’ and I 
said, ‘I hope you have good advice,’ and she said she 
thought she did. Eldon came home and we had sup- 
per and after supper [ put on a big apron to wipe the 
dishes and she said, ‘I will tend to the dishes tonight.’ 
1 said, ‘I will help you,’ and she said, ‘this will be 
the last time.’ I went ahead and after I got through 
and when she eame in Eldon was in the front part of 
the house and she says, ‘Eldon you tell him.’ And 
Eldon said, ‘we want you to get your clothes and get 
out of here.’ I looked around at Ella and said, ‘Ella, 
is that your honest wish,’ and she said ‘yes,’ and she 
came about half way crossing over here, and I says, 
‘Hila, if you are in earnest and mean it, come back 
and help me get them and I will get out if you want me 
to,’ and Eldon says, ‘Don’t talk to him, come on, if he 
don’t get out the sheriff will get him out.’ ”’ 

There was some testimony that appellant refused 
to perform his marriage duties after June, 1925, and 
ceased to have any affection or regard for appellee, of 
which she complained. The testimony of appellant, 
corroborated by Dr. Branom, shows that in June, 
1925, appellant was in a run down condition physically, 
that he had bad teeth and that the doctor treated him 
by giving him tonies and injected iron and arsenic in 
the vein of the arm. The doctor testified fully to this 
condition on the part of appellant and gave his opin- 
ion in regard to it. 

Does the testimony show that appellee is living 
separate and apart from her husband without fault on 
her part? Separate maintenance is a statutory remedy, 
in derogation of the common law, and the court is with- 
out jurisdiction to decree it except where the proof 
brings the complainant strictly within the law, nothing 
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by way of intendment being presumed. (Raab v. Raab, 
150 Ill. App. 558; Johnson v. Johnson, 125 Ill. 515; 
Wasson v. Wasson, 236 Ill. App. 508.) 

Before the court can decree separate maintenance 
to the wife, the preponderance of the evidence must 
show; first. that the conduct of the husband is such as 
directly to endanger the life, person or health cf the 
wife; or, second, that the husband pursues a persistent, 
unjustifiable and wroneful course of conduet toward 
the wife, which will necessarily and inevitably render 
her life miserable and living with him as his wife, un- 
endurable. (Johnson v. Johnson, 125 Ul. 515; Raab 
v. Raab, 150 App. 558; Wasson v. Wasson, 236 App. 
008; French v. French, 302 Ul. 161.) In French v. 
French, supra, it was held: ‘“‘It is true that ineom- 
patibility of disposition, slight moral obliquities, oc- 
casioual ebullitions of passion or trivial difficulties 
will not justify separation, but where the husband pur- 
sues a persistent, unjustifiable and wrongful course 
of conduct toward his wife. which will necessarily and 
inevitably render her life miserable and living with 
him as his wife unendurable, she is not bound to live 
and cohabit with hint as her husband, and living sep- 
arate and apart from him, under such circumstances, 
is without her fault within the meaning of the stat- 
ute.’’ 

We de not think the testimony in this case shows 
that appellee is living separate and apart from her 
husband without her fault. There is no proof that 
appellant ever addressed an unkind word to appellee. 
The term ‘‘nagging’’ is used, but not a syllable is 
testified to as to what appellant said. Appellee makes 
no specific charge of an illicit relation between appel- 
lant and Mrs. Aelits, or does the testimony show that 
they had any regard for each other different from that 
friendly relation which elderly people acquire by asso- 
ciation. There is no testimony that appellant ever did 
anything for Mrs. Aelits except when he was reques- 
ted to do it by Mr. Aelits. Appellee, knowing all that 
took place 
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between them, joined in the association, had Mr. and 
Mrs. Aelits at her home and played ecards with them, 
visited their home with appellant but two or three 
days before the separation, and on the very day of 
the separation was to have joined with the Aelits in 
attending a barbeeue and was prevented only by rain. 
There is no testimony that appellee ever requested liev 
husband to drop the society of the Aelits or that she 
ever stated to him that she suspected there was any- 
thine wrong about that of which she does not even 
make a charge. If it was an offense for appellant to 
associate with the Aelits, appellee was guilty of the 
same offense, If appellant’s association with the Aelits 
was offensive to appellee in any way, under the proofs 
in this ease it was the duty of appellee to notify her 
husband before turning him out of house and home. 
The trouble, however, scems to have originated more 
with the brother of appellee, Eldon Wilson, who was 
her adviser. He had oeeupied the home from the time 
of his mother’s death and was called upon by appel- 
lee to state to appellant the nature of his sister's wilted 
affections. 

The testimony, by a very great preponderance, 
fails to show that appellee is living separate and apart 
from her husband, without any fault on her part, and 
the decree of the Cireuit Court of Logan County should 
be reversed. 

Reversed. 
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Lilla M. Solomon, Plaintiff in Error, 
vs. 
Edward C. Solomon, Defendant in Error. 


Appeal to Sangamon. 
NIEHAUS, J. 


In this case Lilla M. Solomon filed a bill for sep- 
arate maintenance in the circuit court of Sangamon 
county against Edward C. Solomon her kusband, al- 
leging that her husband had wilfully deserted her; and 
that she was then living separate and apart from him 
without her fault; and praying for an order of the 
court for separate maintenance. The bill was after- 
wards amended; one amendment being an allegation 
that the complainant feared and had reason to fear, 
that unless an injunction issue, that the defendant 
would encumber or alienate his property; and praying 
for an injunction. A temporary injunction was or- 
dered and issued on the amended bill against the de- 
fendant. The defendant afterwards made a motion 
to dissolve the temporary injunction, and there was a 
hearing thereon; and the matter was taken under ad- 
visement. The complainant also filed a petition for 
alimony pendente lite; and for the allowance of suit 
money and solicitor’s fees. Upon hearing the evidence 
on this petition, the court entered an order denying the 
prayer of complainant’s petition for alimony pendente 
lite; but made 
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an allowance for solicitor’s fees for her solicitor in 
the sum of $500.00. From this order the defendant 
prayed an appeal; and the complainant prayed an ap- 
peal from the order denying alimony pendente lite and 
the dissolution of the temporary injunction. The de- 
fendant perfected his appeal; but the matters involved 
in the appeal of the complainant are brought before 
this court by writ of error; and the parties have stipu- 
lated, that inasmuch as all the matters are parts of 
the same order of the court and included in the same 
ease, that they be consolidated and heard in this court 
as one case. In this condition of the record, we shall 
consider first the matters pending concerning the de- 
nial of alimony pendente lite and the dissolution of 
the temporary injunction. It is sufficient to say 
concerning the dissolution of the temporary i- 
junction, that a hearing was had upon the de- 
fendant’s motion to dissolve the injunction, and 
no certificate of evidence appears in the record of 
what was presented to the court in support of or 
against the granting of the motion. This court must 
therefore presume that there was a sufficient showing 
made to justify the court in granting defendant’s mo- 
tion for the dissolution of the injunction; and for the 
reason stated, that this court is not in position to re- 
view the action of the court in that regard. The denial 
of the alimony pendente lite, raises the question wheth- 
er there 


Page 2 








Herbs ke fs itd Rea ‘oh oak . Cee Nie als : 
On ie beens SiR oD ots Tine iso on. boreiy 4 
ih HE aetna ustuasiie snieeab who odd rao? Teo: er 
~saby ork ONY ASHE TSE wimwenied yt tas notrousiy, oat: % 5 
Devdervetd erie) bases vk tut dawagn ail iwitostoad tainty? 
tetal saonord wre imanigh pees oe tor fstnegst: ‘odtiat i 
ongije.wnd eoltian wt bun gets da he vet demoe afl” : 
io aie ain atin add Hd eo dooms tes? Lotal 
site? odtat beboleni box fos ote ainda ont ‘ 
hans ail) wi frimod ‘wer botahileaad od yodt tadt pane : 
Hate ow ,bicoer ad? Je méiibuon atti .9ees ono: aR 
iy od} eeirmenes aaihuer epolttanr edb heh sobiaeos — 
to ooileluelb oH han efit stasbneq ynoiniie te dele © 
cet of desloge ai HD caottemeiar erereamned oft” 
“i pantagiog! “odi tq neityloavily’! od) giheaones 
ob off sage hud saw atspod) A Spat’ wollen, 
inthe «= .woTteryhiy all eviews of -sbenent a inehaot ; 
to Dtseer of) ot aiinqin seaehive To anoilityes “on: 
7 16 SeMegey sta fi Jaron ant at Pout ceamer] ‘Raw Sauber 

























jestia duos ald? eter oat to aati ail? secinas 
snares tepelgstitin var Seon! Jrlf onsieong eroteslt 4 
oil es iiabso'ls> yultesty abttede edt View etebaa 
ody vol ae jgolfsoytel st Jo. gettiloseiiv odd se? got 
‘itikod 4G tou #2 deuoo Mdb edd behets troamet 
lninoh al? Jamey fesle nt hates oly ip oie ee 
dinilw voles) ath essies .dil dtobade yuomilesle te 


. 










§ oan 


was an abuse of discretion vested in the court con- 
cerning this matter. The statute empowers the court 
to make an order for the support of the wife which 
may be reasonable and just during the pendency of 
the suit; and the evidence shows, that the defendant 
had prior to the filing of the bill already made pro- 
vision for his wife by turning over to her, stocks and 
bonds and property from which she realized an income 
of from $2400.00 to $2700.00. The complainant ad- 
mitted that her income from this source amounted to 
at least $200.00 a month. It is clear, that the court 
reached the conclusion after hearing the evidence, that 
the income which the defendant had already provided 
was sufficient to suitably support her during the pen- 
dency of the suit; and that there was no occasion to 
make anv additional allowance for that purpose. 
Decker v. Decker, 279 Ill. 300; Gilbert v. Gilbert, 
305 Ill. 216. We cannot say, that the court erred in 
the exercise of its sound discretion in this matter. 
With reference to the allowance of solicitor’s fees, it 
is contended there was no evidence heard by the court 
to show that the sum allowed was the usual and cus- 
tomary fee for the services of the solicitors. It may 
be pointed out concerning this contention that where 
the amount allowed can be regarded as merely a nom- 
inal fee, no proof of the reasonableness of the allow 


ance is necessary; but in a 
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case where the amount of the allowance is more, or 
substantial in character the rule is, that the reason- 
ableness of the amount must be established by proof to 
show, that the allowance is the usual and customary 
fee for the services of the solicitors; and the proof 
must be preserved in a certificate of evidence; or the 
decree must find that such evidence was in fact intro- 
duced; and that upon a consideration thereof, the court 
found such fees to be reasonable and the customary 
and usual fees for the solicitor’s services. No evi- 
dence was taken in this case; and there is no finding 
in the decree to show that the amount allowed was 
based on evidence. McMullen v. Reynolds, 209 Ill. 
504; Gehlbach v. Gehlbach, 219 Ill. App. 503; King- 
man v. Kingman, 150 Ill. App. 462. 

For the reasons stated, the order denying the com- 
plainant alimony pendente lite, and the order dissolv- 
ing the injunction, is affirmed; and the order allowing 
€500.00 solicitor’s fees is reversed and the cause re- 
manded for further proceedings in that regard con- 
sistent with this opinion. 

Affirmed in part, reversed in part and remanded. 
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General No. 8168 Agenda No. 35 


Wilbur Green, Appellant. 
vs. 
The People, Ex Rel, Helen Groce, Appellee. 
Appeal from county court Scott County. 


NIEHAUS, J. 


In this case Helen Groce, a young unmarried 
woman, made complaint against Wilbur Green the ap- 
pellant, charging him with being the father of her 
bastard child. Upon the trial of the case in the coun- 
ty court of Scott county, the appellant was found 
euilty by verdict of the jury, and a judgment was en- 
tered by the court upon the verdict. This appeal is 
prosecuted from the judgment. 

The appellant denied on the trial that he had had 
any sexual relations with the complaining witness; 
and two witnesses were called on behalf of the appel- 
_ lant, namely, Charles E. Thady, sheriff of Scott coun- 
ty; and Dr. R. R. Jones, a practicing physician in 
Winchester, who had rendered services to the com 
plaining witness when the child in question was born. 
These witnesses testified that the prosecuting witness 
made a statement to each of them to the effect that a 
married man by the name of King residing in Jack- 
sonville, was responsible for her condition; and was 
the father of her child. And the prosecuting wit- 
ness denied, that she made the statements testified 
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to by these witnesses. Another feature in the trial of 
the case was, that a private investigator or detective 
by the name of T. P. Sullivan gave testimony for the 
appellant. Concerning these matters the court gave 
the following instructions: 


7. The Court instructs the jury that, in consideyr- 
ing the testimony of any private investigator or de- 
tective, and in determining its degree of credibility, 
and the weight, they shall give to such testimony, they 
have a right to take into consideration that he is a 
private investigator or detective, and that fact should 
be taken into consideration by the jury and given 
such effect in determining the credibility of such in- 
vestigator or detective as the jury, after fair and can 
did deliberation, think it should have, but the weight 
it should have is to be determined by the jury as a 
matter of fact. Such evidence is subject to suspicion 
and should be considered by the jury with great cau- 
tion: but if after considerating such evidence fairly 
in connection with all the other evidence you find if 
worthy of credit you should give it such weight as you 
find it entitled to. 

8. The Court instructs the jury that evidence of 
oral admissions or statements should be carefully 
serutinized and given only such weight as the jury, in 
the light of all the facts and circumstances in evidence 
in the case, determine such evidence is entitled to. 


Tt will be noticed that by Instruction 7 the court 
told the jury with reference to the credibility of a 
private investigator or detective as a witness, they 
should take such fact into consideration, and that such 
fact should be given such an effect in determining the 
credibility of such investigator or detective as the jury, 
after a fair and candid deliberation, thought it should 
have; and that such evidence is subject to suspicion 
and should be considered by the jury with great cau- 
tion. This instruction was erroneous and has been 
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repeatedly condemned. Hronek v. People 134 Il. 139; 
People v. Campbell 134 Ill. 391; People v. Newbold 
260 Ill. 196; People v. Gardt 258 Ill. 468. In the New- 
bold case above cited, the court says in reference to 
a similar instruction ‘‘it is not a rule of law, that the 
testimony of informers and detectives must be -veighed 
with greater care than that of other witnesses. The 
fact that they are informers and detectives, or otber- 
wise interested, should be taken into consideration 
and given such effect in determining their credibility 
as the jury, after fair and candid deliberation, think 
it should have, but the weight it should have is to be 
determined by the jury as a matter of fact, and not 
under a legal rule of comparison with other witnes- 
ses.”’ 

The eighth instruction above set out is also erron- 
eous because it had a tendency to mislead the jury 
into thinking that oral admissions or statements are 
subject to suspicion; and should therefore be eare- 
fully scrutinized, and that they should only be given 
such weight as the jury in the light of all the facts 
and circumstances in evidence should determine. In 
Lyons v. Chicago City Ry Co. 258 Ill. 75, the court 
said: ‘‘While it may be proper to enumerate elements 
which the jury may consider, an instruction which tell 
them 
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they must or should consider is liable to be mislead- 
ing. On the trial of the case the court should leave 
the jury perfectly free and untrammeled to pass upon 
the credibility of the witnesses, determining for them- 
selves the weight to be given to the testimony. It is 
“not the province of the court to tell the jury in any case 
what evidence is the strongest. ’’ 

For the errors indicated, the judgment is reversed 
and the cause remanded. 

Reversed and remanded. 
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2497 Ly | 

TENNIZE GLASCO, Tomei A old 6 Kk 

Appellee, 

: APPEAL FROM THE CIRCUIT 
VS. COURT OF: 
ae UNION COUNTY. 
CALVIN CARAKER and MYRTLE YATES, 
Appellants, i 

NEWHALL, J. This suit was originally brought before a 


Justice of the Peace to recover damages for the destruction and 
and conversion of a fence, 

On appeal to the Circuit Court the jury 
was waived, and the Court entered judgment for $35.00 against 
appellants. 

The, proot One the part of appellee showed 
that appellee was the owner and in possession of a certain 
three acre tract of land lying-#e3 of a lane or highway, 
which divided the land owned by the respective parties to this 
litigation. The lane had been used in its present condition for 
more than tyenty years, and, during this time, appellee and 
her husband had been in continuous possession. About twenty 
years ago the husband of appellee erected the fence in con- 
troversy along the west side of the said land, and prior there- 
to a rail fence had been maintained for many years. 

In 1926, appellants, claiming that the 
fence was not properly located on the highway line, destroyed 
the fence posts and carried away the wire fence, which by 


appellee's evidence was shovm to be worth 50.00. 


1. 
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Appellants say that the point of contention 
in this case is the correct location of the east line of the 
lane or highway, and that, if it encroached upon the highway 
line, appellants had a right to destroy it. 

Appellants offered evidence tending to show 
that, when the present fence in controversy was constructed 
nearly fifteen years ago, the same was built out into the lane, 
the boundary of which had been defined by an o1d rail fence 
for many yearse 

The abstracted record does not show that 
the bill of exceptions contains all the evidence that was heard 
on the trial, and a court of review, under such circumstances, 
is not bound to examine the record to determine whether or 
not the evidence appearing supports the finding or judgment. 
(Cogshall v. Beesley, 76 Ill. 445; Steffy v. Sandifer, 
20a tf), App, 604.) 

But, notwithstanding this state of the 
record, we have examined the evidence that was abstractd, and, 
after consideration thercof, are of the opinion that the 
judgment of the Court bclow is supported by the greater weight 
of the evidence, and the judgment of the trial court is 
accordingly affirmed. 


AFFIRMED. 


Not to be reportedse 
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STATE OF ILLINOIS 
N APPELLATE COURT 
FOURTH DISTRICT ae of THE ABEL 
OCTOBER TERM, A. D. 1927. 


TERM NO. 62. AGENDA NO. 32. 


TENNIZ GLASCO, : 


Appellee, 
H APPEAL FROM THE CIRCUIT 
VSe COURT OF 
: UNION COUNTY. 
CALVIN CARAKER and MYRTLE YATES, 
Appellants. . 
NEWHALL, J. This suit was originally brought before a 


Justice of the Peace to recover damages for the destruction and 
and conversion of a fence. 

On appeal to the Circuit Court the jury 
was waived, and the Court entered judgment for $35.00 against 
appellants. 

The proof on the part of appellee showed 
that appellee was the owner and in possession of a certain 
three acre tract of land lying west of a lane or highway, 
which divided the land owned by the respective parties to this 
litigations The lane had been used in its present condition for 
more than twenty years, and, during this time, appellee and 
her husband had been in continuous possession. About twenty 
years ago the husband of appellee erected the fence in con- 
troversy along the west side of the said land, and prior there- 
to a rail fence had been maintained for many years. 

In 1926, appellants, claiming that the 
fence was not properly located on the highway line, destroyeu 
the fence posts and carried away the wire fence, which by 


appellee's ..evidence was shown to be worth $50.00. 


1. 
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Appellants say that the point of contention 
in this case is the correct location of the cast line of the 
lane or highway, and that, if it encroached upon the highway 
line, appellants had a right to destroy it. 

Appellants offered evidence tending to show 
that, when the present fence in controversy was constructed 
nearly fifteen years ago, the same was built out into the lane, 
the boundary of which had been defined by an 01d rail fence 
for many yearse 

The abstracted record does not show that 
the bill of exceptions contains all the evidence that was heard 
on the trial, and a court of review, under such circumstances, 
is not bound to examine the record to determine whether or 
not the evidence appearing supports the finding or judgment. 
(Cogshail v. Beesley, 76 Ill. 445; Steffy v. Sandifer, 

202 Ill. App. 604.) 


But, notwithstanding this state of the 


=) 


record, we have examined the evidence that was abstractd, and, 
after consideration thercof, are of the opinion that the 
judgement of the Court below is supported by the greater weight 
of the evidence, and the judgment of the trial court is 
accordingly affirmed. 


AFFIRMED. 


Not to be reportede 
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IN THE/ don or swe i ie 
APPELLATE COURT OF \ ILEIHoIs A Qa 
FOURTH BystRrcT | die sali” 4 
EBRUARY ( ; Ke De on > lg f tone fr “a an 
; ; yt ¥ ry la’ ye, 
ft OE A fie UDF 
AGENDA NO. 46 
DAN JONES, : 
Appellee, 
vt : APPEAL FROM THE CITY 
e 
: COURT OF HERRIN, ILLINOIS. 
MARLOW PARK CORPORATION, 
Appellant. H 


BARRY, P. J. 


Appellee averred in his declaration that on the 
evening of Juns 12, 1926, he was a patron of appellant at its 
skating pink; that appellant negligently failed to keep the 
floor of the skating rink in a reasonably safe condition and 
allowed the same to become rough and uneven; that having pur 
ghased a ticket for the privelege he was skating upon the floor 
of the rink and was then and there in the exercise of due care 
and caution for his own safety and that by reason of appellant's 
negligence he fell and received injuries. The trial resulted 
in a verdict and judgment for $1475.00. 

Appellee made no claim in his declaration for med- 
ical expenses. The doctor whe attended him was called by appellee 
as a witness, Counsel for appellee asked the doctor what he 
drew for his services and the doctor replied that he had re- 
ceived $30.00. Counsel for appellee then asked him who paid it. 
Appellant objected and the objection was overruled and the wit- 
ness was allowed to answer that George Otey brought a check signed 
by the United States Guaranty and Fidelity Company of Baltimores 
The answer was objected to and a motion made to strike it and 
the objection and motion were overruled, Counsel then asked the 
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doctor if it was not a fact that it was the United States Fidelity 
and Guaranty Company instead of the Guaranty and Fidelity Company. 
An objection to the question was overruled and the answer was that 
it was the United States Fidelity and Guaranty Company. A motion 
to strike the answer was overruled. 

The testimony was highly calculated to inform the 
jury that appellant was insured. It was wholly foreign to any 
issue in the case and was highly prejudicial. It could serve 
no other purpose than to influence the jury- A jury is inclined 
_ to be more liberal if they are advised that a defendant is in- 
sured. In the case at bar the verdict is, to say the least, if 
not excessive, The evidence was close. The admission of the tes~ 
timony above referred to must be held to be reversible error; 
Eldorado Coal & Coke Cos, Ve Swan, 227 Ill. 586, This Court 
and the Supreme Court have frequently held that such testimony 
should not be admitted, 

The second and fifth instructions given on behalf of 
appellee did not require the jury to find that appellee was in 
the exercise of ordinary care for his own safety, anid the fif th 
instruction did not require the jury to find that appellee was 
injured by reason of appellant's negligence. Each of these in- 
structions dirceted a verdict in favor of appcellece 

Appelleé's fifth and seventh given instructions were 
to the effect that if the jury believed from the evidence that 
appellent was guilty in manner and form as alleged in the declar- 
ation or some count thereof, etc., then the jury should find in 
favor of appellee. In Bernier ve IeC.ReR.Co., 296. [il.. 264 the 
Supreme Court said:= "We have repeatedly held that the Court 
should not give a peremptory instruction to find for the plain- 
tiff if the jury should find that he had proved his case as 
alleged in the declaration, and further, that it is the duty of 
the Court to define the issues to the jury without referring them 
to the pleadings to ascertain what they are." 

Because of the errors aforesaid, the judgment is 
reversed and the cause remanded. 


REVERSED AND REMANDED. 
Not to be reported in full. 
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LLINOIS 
FOURTH DISTRICT E 
2 4 O Leh ¢ 
FEBRUARY TERM, A. D. 1928 TY ae ee 
TERM NO. 20. AGENDA NO. 8. 
C. BUTKUS, : 
Appellant, 
ul : APPEAL FROM THE CIRCUIT 


LAT \~ i 
VF THe ap 
ome FOURTH NS TRICKS 


: COURT OF WILLIAMSO¥ COUNTY. 


FRANKLIN COUNTY COAL COMPANY, 
et alas, 

Appellces. 
BARRY, Pe Je 

At the present term of this court we filed an 
opinion in Term No. 19, Corcoran vs. Franklin County Coal 
Company, et al. me Guestiete presented and passed upon in 
that case are identical with those raised in this case with 
the exception that the sixth plea in this case sets out a 
covenant in appellant's deed which more fully and expressly 
rceleeses all Liability for damages to the surface of his lot, 


Our conelusions in the Corcoran case are controlling in this 


The judgment is reversed and the cause remanded 


with directions to sustain the demurrers to the sixth and 


seventh pleas. 
REVERSED AND REMANDED. 


Not to be reported. 
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COURT OF ILLINOIS eee 


FOURTH DISTRICT Ds 49 TA. 6G G 9° 


FEBRUARY TERM, Aw D. 1928. 





TERM NO. 21. AGENDA NO. 16. 


COOK BROTHERS, et al., : 


Appellees, 
é : APPEAL FROM THE CIRCUIT 
: COURT OF FRANKLIN COUNTY. 
H. Ee KIMMEL, et ale, 
Appellants. 
BARRY, P. Je 


Cook Brothers filed a bill in the nature of a 
creditors bill in aid of execution to set aside certain deeds 
executed by Vincent D. Lewis, appellant, to He HE. Kinmel, 
appellant, alleged to have been made in fraud of their rights 
as a creditor of Vincent D,. Lewis. The bill averred that in 
vacation during the February Term of the Franklin Circuit Court 
in 1926, they recovered a judgment against the said Lewis in 
the sum of $215.52; that the said conveyance was a mere sham 
made with the intent of defrauding complainants and other 
creditors and was made without consideration, etc. W. H. Lewis 
filed a cross bill in which he averred that on August 27, 1927, 
he recovered a judgment against the said Vincent D. Lewis in the 
sum of $262.80. The cross bill contained substantially the same 
averments as the original bill. A decree was rendered in favor 
of the complainant and cross complainant, but the Court having 
found that the conveyances were not fraudulent in fact, it was 
provided that H, E. Kimmel should be reimbursed out of the first 
proceeds of the sale of the premises to the amount of $1630.05. 

Vincent D. Lewis and H. E. Kimmel perfected an appeal 
and insist that for several reasons the decree should be reversed. 
Their first cantention is that there was no proof offered to show 
Le 
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that the said Lewis was indebted to Cook Brothers and W. H. Lewis 
at the time the conveyances were made. Vincent D. Lewis was 
called as a witness and testified that he knew he was indebted to 
those parties before he made the conveyances to Kimmel. He 

also said that he told Kimmel he was borrowing the money to help 
settle the estate of his father. W. Hs. Lewis testified that the 
judgment against Vincent D. Lewis involved money due him on the 
settlement of his father's estate which was settled in February 
1925. There is sufficient evidence in the record to show that 
the indebtedness existed at and prior to the time the conveyances 
were made to Kimmel which was in the fall of 1925. 

Appellants contend that there was no proof offered 
as to the recovery of the judgments. Appellants filed joint 
ansers to the bill and oross bill, In their answer to the bill 
they averred that they are reliably informed and believed that 
on May 11, 1926, Cook Brothers procured judgment by confession 
in the Circuit Court of Franklin County against Vincent D. Lewis 
for $215.52. In their answer to the cross bill they admitted 
that the alleged judgment of W. H. Lewis was procured in August 
1927, There is no force in their contention that the judgments 
were not proven. They argue that the bill cannot be maintained 
because no execution was returned "No property found". A bill 
to set aside, in aid of complainant's execution, an alleged 
fraudulent conveyance, need not allege that an execution had 
been returned "no property found" Andrews v. Dennerstag, LVL Tike 
329, They insist that the judgments in question were not a lien 
on the real estate at the time it was conveyed to Kimmel. If 
the judgments had been a lien at that time it would have been 
wholly unnecessary for the judgment creditors to come into a 
Court of equity. Even though the judgments were not a lien, yet 
the judgmentscreditors had a right to ask a court of equity to 
set aside the conveyances alleged to have been made in fraud of 
their rights in aid of their executions. 
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Appellants insist that Kimmel is a bona fide pur- 
chaser for value and that the Court erred in setting aside the 
conveyances. The undisputed evidence is that the deeds were ab- 
solute in form but intended merely as security for a debt. 
Appellants contend that such a transaction is not void as to the 
grantor's creditors unless there was actual fraud in which both 
grantor and grantee participated as such a transaction is not one 
where the law implies fraud. They rely upon Hutchison v. Page, 
246 Ill. 71; the Court so held in that case. Prior to that 
decision, however, the Courts had uniformally held that a convey- 
ance of property which is absolute on its face, but which is 
intended merely as security, is fraudulent and void as to credi- 
tors. The following are a few of the cases which so hold:- 
Beidler v. Crane, 135 Ill. 92; Best ve Fuller & Fuller Co., 

185 Ill. 433 Clark v. Harper, 215 Ill. 24. That rule was clearly 
recognized as the true rule in cases decided since the Hutchison 
case, supra; Woodworth v. Buck & Co., 289 Ill. 579; Hayes v. 
Miniter, 308 Ill. 22. 

In the latter case the Court, on page 27, said:- 
"The male is established in this State that a conveyance of 
property which is absolute upon its face but which is really in- 
tended as a mortgage or security is binding as between the parties 
but is fraudulent as to creditors, even though the grantee or 
mortgagee did not actually participate in the intent of the 
grantor or mortgagor to defraud his creditors." 

Appellants insist that about ten days before Cook 
Brothers procured their judgment, and something more than a year 
before W. H. Lewis procured his, they made an agreement between 
themselves that appellant Lewis, would release his equity in the 
lands conveyed to Kimmel as security in 1925 for a consideration 
of $700.00, and that Kimmel contracted to convey to Lewis land 
in Perry County upon the payment of $900.00. At that time it 
appears that Lewis was indebted to Kimmel in the sum of $1600.00, 
which sum was secured by the deeds made in 1925. Kimmel released 
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land in Perry County upon payment of $900.00. Nothing was filed 
for record to evidence that alleged transaction. The original 
conveyances were fraudulent as to creditors because of the secret 
agreement between appellants that the deeds altho absolute in 
form were merely intended as security. We are of the opinion 
that appellant could not purge the original conveyances of their 
fraudulent character by making another secret agreement, Tyler 
TY, Tyler, L265 Ill. 525. 

Appellants finally contend that the Court erred in 
ordering the conveyances set aside without providing that Kimmel 
should be given an opportunity to pay the judgments before the 
deeds were set aside, The errors assigned upon the record are 
assigned jointly by appellants. As assignment of errors is 
regarded as a declaration and each assignment as a count of a 
declaration, and where parties join in assigning errors, errors 
assigned must be good as to all appellants or they will not be 
good as to any, and if the errors complained of do not affect 
all the appellants the assignments of such errors must be several 
and not joint, Hawkins v. County of Lake, 303 Ill. 624, 

We find no merit in any of the contentions relied 
upon by appellants for a reversel of the decree. The decree is 


AFFIRMED. 


Not to be reported. 
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TERM NO. 26. 


J. B. REIS LUMBER CO., ) 
Appellee. ) 
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Appellant. ) 
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AGENDA NO. 19, 


APPEAL FROM THE CIRCUIT COURT 
OF 
ST. CLAIR COUNTY. 


Barry, P. Je — In an action of assumpsit appellee recovered a 


verdict and judgment for $3,000.00 on the theory that it had 


sold anc delivered to appellant lumber and materials amounting 


to that sums The evidence is sufficient to warrant the jury 


in finding that the lumber and materials were sold to appellant. 


He yas interested in the St. Clair Park Association and desired 


to purchase lumber and materials from appellee for the said 


association to the amount of about $3,000.00. The testimony 


on the part of apyelice is to the effect that it refused to sell 


any lumber and materials on the credit of the Park Association, 


but that appellant was informed that his credit was good and 


if he made the purchase they would fill his orders. Tiewoat ber 


appeilee delivered umber and materials to the amount of $4,130, 


92, anda payment of $1,000.00 was afterwards made by the Park 


Association. 


Appellee filed a mechanics lien for $4,130.92 


against the property of the Park Association. A decree was 


rendered in favor of appellee and other lien holders and the 


premises of the Park Association were sold, under the decree , 
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to appellee and others for the sum of $15,000.00. Thereupon 
appellee gave the Master in Chancery its receipt for its pro 
rata share, to-wit: $2,076.28. In addition to that amount 
the Park Association, in the meantime, had paid appellee 
$1, 000,00, so that appellee was paid in all the sum of 
$3,076.28 on its claim of $4,130.92, leaving a balance due of 
$1,054.64, 

Upon the trial of the case at bar appellant 
called the Master in Chancery who conducted the sale in the 
methanits liem proceeding and offered to prove that appellee 
and others purchased the premises of the Park Association for 
the sum of $15,000.00 and that appellee had given the Master 
receipts for $2,076.28, its pro rata share of the proceeds of 
the said sale. The court refused to receive that evidence. 
It was competent evidence and the court erred in its ruling. 

Appellant agreed that if appellee should see fit 
to do s0, it might file a mechanics lien against the St. Clair 
Park Association on account of lumber and materials delivered 
to the Park property without prejudice to any demand appellee 
might have or claim to have against him, and without prejudice 
to any defense appellant might have in any demand appellee 
might claim + against him. It will be observed that there 
was nothing in that agreement in regard to appellee becoming 
the purchaser or joint purchaser of the property of the Park 
Association. It was simply an agreement that if appellee 
filed a mechanics lien against the Park Association it was to 
be without prejudice to cither party in their respective claims 
with reference to the liability of appellant. If a stranger 
had Purchased the property of the Park Association for 
$15, 000.00, appellee' s share of the proceeds of that sale 
would have beem $2,076.28, and that smount would heave beer 2 


credit upon its claim against aprellent. 
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Appellee saw fit to become a co-purchaser of the premises 
with others and no doubt holds a certificate of purchase. 
If redemption is made appellee will receive its ratable pro- 
portion of the redemption money. If no redemption is made 
a ceed will be issued to the purchasers and appellee will 
receive its proportionate share of the title to the land. 
Appellee says that if it had received any 
satisfaction out of the property of the Park Association 
appellant can set that off against this judgment when the 
proper time arrives.; that it is only cntitled to oe satis- 
faction either under the mechanics lien suit, or its claim 
against appellant, but that it had received neither. We 
cannot agree with that contention. What appellee did 
amounts to a payment of $2,076.28. If appellee will file a 
remittitur of all of its judgment over and above $1,054.64, 
in this Court within twenty (20) days from the filing of 
this opinion, the judgment will be affirmed for $1, 054. 64, 
othervise the judgment will be reversed and the cause will 
at the costs of appellee. If a remittitur is filed as 
aforesaid, then appellant will pay one-thirc of the este. 


and appellee two-thirds thereof, 


not to be reported, 
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ae @ { statE oF ILLINOIS. UN 
APPELLATE COURT, ' Cy 
Yon) Cat) in a | 
FOURTH DISTRICT. TOUATH Cleat 
FEBRUARY TERM A. D. 1926. A Or RK rp 
ht “ED Delt one) 
TERM NO. 8. AGENDA NO.14, 
JAMES WEBB, ) 
Appellees ( APPEAL FROM THE CIRCUIT COURT 
VSe OF 
J. V. DILLMAN, ) CLAY COUNTY. 
Appellant. ) 


Newhall, Ja> &ppellee brought suit against appellant for the 
recovery of alleged damages by reason of an automobile collis- 
ion on the public highway. 

The fifth and sixth counts of the declaration, 
upon which the case was tried, alleged that appellee was in-= 
jured by reason of the careless and negligent management of 
appellant's car, which was being operated by his servant and 
agent, one William Parton. 

& plea of the general issue was filed, and, 
after trial before a jury, a vercdiet of $525.00 was rendered, 
Motions for a new trial and arrest of judgment were made, over= 
ruled end excepted to, and judgment entered on the verdict. 

The principal contention of appellant is that 
the automobile was not operated by appellant himself, but was 
driven by Parton without appellant's authority, knowledge or 
consent, and that Parton was not such a servant, employee, or 
agent of appellant as would make him liable for the wrongful 
act of Parton. 

The evidence showed that on the evening of 
December 31, 1925, appellee, with his wife and child, was 
driving south on the hard road about four miles from the 
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Village of Flora, and, running out of gasoline, his car 
stopped on the right side of the pavement; that he alighted 
from the car, end, while in the act of pushing the car from 
the pavement, his car was struck from the rear by appellant's 
car, then being driven by William Parton. Both cars were 
damaged, and appellee sustained bruises which prevented him 
from working for several days after the acciddnt. 

Appellant was by profession a doctor, residing 
in Louisville, and sometime in November, 1925, he had made 
arrangements with William Parton to store his ear for the 
winter with Parton, who maintained a garage at Flora, which is 
about seven miles from Louisville. Parton testified, on behalf 
of appellant, that appellant had placec the car in question 
with him for storage about the first of December; that on the 
evening in question he took the car out of his garage at 
Flora to drive to Louisville on his own private business, and 
that later he visited the doctor*s office to get some salve 
for himsolf, but did not do any work for the doctor that eve= 
ning; that about a week before he had fixed an electric 
light for the doctor gt his home; that he did not have the 
consent of the doctor to use the automobile on the night of 
the accident; that he took the car out of the garage without 
leave or license, and drove it to the doctor's house, and that 
the doctor saw him with the car. 

Appellant testified that Parton did not have 
authority to use the oar. and that he was not at Louisville 
on any business for him; that he was not in his employ the 
evening of the accident; that about a week before the acci- 
dent Parton had fixed an electric light in the doctor's house; 
that on one occasion, when Partom was there, he told him to wash 


the car; that he told Parton on the evening of tho accident to 
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drive the car back to Flora, and not to drive it any more; that 
this was the first time that he had learned that Partom had taken 
his car out of the garage. 

Appellee's testimony tended to show that Parton 
fixed the doctor's electric light in his house the night of the 
accident, and thet the collision occured while Parton was driving 
to his garage at Flora from Louisville; that prior to going to 
Flora he told a man in his garage that he was going over to 
doctor Dillman's house to do some work; that after the accident 
Parton made the statement that he had been at the doctor*ts house 
fixing a light for him. 

Appellee contends that, because appellant filed 
only the general issue, he is precluded from showing that Parton 
was not his agent or servant at the time of the accident. 

This objection was not urged specifically in the 
trial court, Appellee, in his declaration, averred the car was 
operated at the time of the accident by the servant of appellant. 
He offered proof on the trial, in making out his ease in chier, 
tending to 2rove such averments, He made no specific objection 
to evidenee offered by appellant on that question, and offered 
and had given instructions telling the jury the law as to what 
facts were necessary to be proved in order to establish agency. 

Where both parties at the trial pursue the same 
methods of proof, and ask instructions upon the theory that 
certain facts are put in issue by the pleadings, they will not 
be permitted in the reviewing court to adopt a different theory. 
(Logan v. Mutual Life Ins. Co., 293. Ill. 510; SleCye 755 5 John- 
son Ve Johnson, 166 Ill. App. 422.) 

In order to bring a case within the exception to 
the general rule, requiring a party injured to bring his action 
against the persom causing the injury, it is necessary to show 
that such person was the servant of another, and that the relat— 


ion of master and servant exsisted ab tho time of the injury and 
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in respeet to the particular transaction out of which the 
injury arose.(Johanson v. Johnston Printing Co., 265 Ill. 
236.) 

The primary test to detirmine the master's 
liability for the negligent act of his servant is whether 
the act was within the scope of his employment or whether 
the servant was at the time of the act at liberty from the 
service of his master, and not engaged in doing his master's 
busihess, and was pursuing his own interests exclusively. 
Arkin ve Page, 287 Illy 420; Orr v. Thompson Coal Cos, 

219 T1ll. App. 116; Miller v. Nat. Automobile Sales Co.,177 
bth. Apps 367.) 

The evidence in the record admits of,only 
one ac clusion, - that William Parton, at the time of the 
accident was not the agent or servant cf appellant, and 
even though prior thereto he had been at appellamt's house 
fixing a light for him, it cannot be successfully urged 
that this act made him liable for the subsequent conduct 
of Parton. 

The most that can be said is that the re- 
lation of bailor and bailece exsisted between appellant and 
Parton, and a bailor is not responsible to third persons 
for injuries reecivec through the negligence of the bailee, 
(Woods ve Bowmain, 200 Ill. App. 612, and. cases cited therein.) 

In view of the fact that a clear prepond= 
erance of the evidenee shows that the automobile was not oper= 
ated at the time of the accident by appellant or any employee 
or agent of his, the judgment cannot be sustained, 

It is, therefore, reversed with a finding of 
facte 

Reversed. 
Finding of fact:The automobile that injured appellee was not 


being operated at the time of the acsident by appellant or 
by any of his agents, servants or embloyees. 
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APPELLATE COURT, 


FOURTH DISTRICT. wo Sen I 
FOURTH IST 
FEBRUARY TERM aA. OD. se eel eed 
MO. 12. AGL 255 


JOE SMYKAS. Administrator of the 
Estate of FRANK SMYKAJ. Deceased. 


Avpeilent ry 


Appeal from the Circuit 
of Franklin County. 

VS. 
Honorable J. C. Kern, 
CENTRAL: ILLINOIS PUBLIC SERVICE Presiding Judge. 
COMPANY, a Corporation. 


Appellee, 
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Newhall, J. Appellant sued appellee to recover damages for. 
the death of his minor son, who was killed by coming in con- 
tect with a high tension electric power lime, owned by appellee. 
Trial was had before a jury, and, at the conclusion of all the 
evicence, the Court directed a verdict in favor of appellee. 
Motion for a new triel was overruled and judgment entered on 
the verdict, and this avpeal is prosecuted seeking to reverse 
the action of the trial court on the ground that the court 
erred in directing tne jiry to return a.verdict for appellee. 
The declaration alleged that on and prior to 
July 21, 1925, appellee owned and maintained an electric power 
line by means of wires strung upon poles at a point near the 
public passways in the neighborhood of the Village of Coella, 
Illinois, in Franklin County; that such constructiom was easily 
observable and accessible from the public passways; that appellee 
negligently kept and maintained two of said poles so close to- 
gether that small children passing along and piaying in the 
immediate vicinity, following the innocent impulses of chiié-- 
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hood, would be tempted to climb up between said two poles and 
rest on the crossarms fastened thereon; that appellee knew, 
or by the exercise of ordinary care should have known, that 
small children in the neighborhood, including appellant's 
intestate, were and had been in the habit of passing along 
and playing around such place, and would be attracted and 
tempted to climb between said poles, and thereby would be in 
danger from the heavy current of electricity passing through 
the wires suspended from the crossarms on said poles; thét 
appcliant's intcstatc,; 4 chiidsabout twelve years of age, 
while playing near said poles, and following the childish in- 
pulses 9. a boy of his ace, and, while using such eare as a 
child of his age would ordinarily use under like circumstan- 
7 slimbed up between the two poles, and, while on the cross-~ 


ces, 


arms thereon, came in contact with appellant's electric wire 
and was killed, 

The first special count of the declaration, as 
amended, is substantially the same as the original county, with 
the exception that it charges that appellee negligently kept 
od maintained two of said poles in close proximity to each 
ethere 

Appellant contends that the questions involved 
are questions of fact, which should have been submitted to the 
jury for detirmination, and the sole claim for reversal is that 
the court erred in directing a verdict for appellant. 

Appellant, in his brief, states that “the facts 
involved are substantially without dispute" 

Appellee maintaincd its power line along the 
south line of the C. B. & Q. Railway switch, which extends in 
an easterly and westerly direction from a coal mine called the 


"North Mine", to the Village of Coello. Appellantts family 


lived east of the mine snd to the north of the railroad, on 4 
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north and south highway, whioh extended only to the north 
line of the railway right of way. A short distance east of 
this highway and parallel therewith another highway extends 
across the railway, and on this highway, just south of the - 
railway, is located a public school, which was attended by 
appellant's intestate and other children in the neighborhood, 

Along the north side of the railway there is 
a public road, extending from the "North Mine” to the high= 
way, which passes by the school. 

For several years the general public used the 
railroad right of way for foot travel and, at times, for 
Tepoke Prove k mien £26 Peed on the north Sice 1c6, dy voc ecueit= 
ion. Leading from appellant's home there was a foot- 
path going south along the public highway to the railroad, and 
then crossing the same to the southeast and going toward the 
ecst along the right of way to the road near the school. This 
footpath was used by children in going to and from school for 
cvout *°n years prior to the accident. 

Alone the south line of the railroad right of 
tay, appellee meintained a row of poles, on which its power 
line was carricd, supplying power to the “North Mine”. A 
woven wire fence extcnded along that part of the south raght 
of way line, where the two poles in question were located, 
which was about twenty feet southwest of the point where the 
foot-path crossed the right of way in its course from appell— 
ant's home to the school. 

The original power line was constructed and 
maintained in accordance with the rules and requirements of 
the Illinois Commerce Commission. 

Three days prior to the accident in question, 
appellant caused new poles to be set about twelve inches wes. 
of the old apse. preparatcry tc a replacement of its pole lire 
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appellee at the time the new poles were set, for the reason 
that the work of setting the new poles, from a practical _work~ 
ing arrangement, should be completed by one gang of men, and 
then the transfer of the crossarms and wires would be made by 
another gang of men, generally within three or four days there~ 
after, at a time when the electric current could be disconnect- 
ed from the line. 

As to the two poles in question, where the acci~. . 
dent occured, the east pole was the old ome, which was being 
replaced by a new and higher pole. The new pole had been set 
in place about twelve inches west of the old pole on the Satur- 
day preceeding the accident, which occured on the following 
Tuesday. The new pole was about sixteen inches in diameter and 
thirty feet high, while the old pole was about eleven inches in 
diametcr. On the old pole there was a crossarm about fifteen 
feet Crom the ground, on which were fastened telephone wires, 
nad eight and eleven feet above this crossarm were two more cross~ 
criIns upon which were fastened insulators, to which were attach= 
-ed tre power lines for carrying the electric current. 

Both the old and new poles were unpainted wooden 
voles, with no steps or ladders attached to either pole. There 
wes a galvanized iron guy wire extending from a point twenty 
feet above the ground on the old pole to about twelve feet from 
the base of the pole. 

There were only two eye witnesses to the accident. 
The witness, Gete Gax, testified for appellant that he was nine 
years old at the time of the accident; that he saw Frank Smykai 
(deceased) and Willie Mitchiff on the treck talking together; 
that Frank went down by the guy wire and tried to pull himself 
up;but the pieces of rust from the guy wire stuck in his hands 
and he let go; that he then started climbing up between the two 
peles with his hack to the new pole ane his hands and feet on 
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the old pole; that the witness was sitting on the railroad 
track watching Frank, and, when Frank got two or three feet 
above the fence on the pole, Willie told him to go higher, 

and, after repeated urging, Frank climbed to the top of the 
telephone crossarm, and there stopped for three or four minutes; 
that Willie told him to go higher and, after repeated requests, 
he finally reached the top crossarm and got astride thereof, 
when he touched the top iron and received an electric shoek 
which killed him, causing his body to fall to the ground, 

The other eyewitness, Willie Mitchiff, testi- 
fied on behalf of appellee, that he was fourteen years old at 
the time of the accident; that he was going home alo g the 
railway track; that he first saw Frank(deceased) on the first 
crossarm; that he saw him on the guy wire before he saw him on 
the crossarm; that he did not know how he got up on the cross- 
arm; thet he told him to come down; that, when Frank got to 
the second enme he said it sounded like a radio, and ask= 
ed the witness to come up; that Frank had hold of the top cross= 
arm, when the witmess started to go home, and was about fifty 
feet away when the shock came. 

The general rule is that negligence and contribut— 
- cry negligence are questions off-e«e for the jury, but, when the 
facts are Pitted and all reasonable minds agree that the de~ 
fendant was not negligent in its acts, or that the injury was 
the result of the plaintiff's own negligence, the court, may, 
as a matter of low, find that there was no negligence on the 
part of the defendant, or that there was such contributory neg- 
ligence on the part of the plaintiff as to defeat recovery, and 
so inform the jury by peremptory instruction... 

It is for the court to say whether there is 
sufficient evidence Before it to present an issue of fact 
under the pleadings, and, if there is not, it is the duty of the 


court to direct what verdict shall be returned. (Austin vs. 
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Publie Service Co., 299 Ill. 112.) 

Counsel for appellant contends that under the 
admitted facts in the record the maintenance of the two poles 
in question in such close proximity on the railroad right of 
way constituted an “attractive nuisance”, and that appellee 
should be held liable for the damages sustained by appellant. 

In Austin v. Public Service Co., 299 Ill, lil- 


112 (118-9) ,it was held:- 


*One engaged in the business of manufactur= 
ing, transmitting and distributing electric current is only 
required to exercise such care and caution as a person of 
ordinary prudence might reasonably be expected to exercise 
in the handling of such a silent and dangerous agency under 
similar circumstances, and if he places his wires in such a 
position that they will not inflict injury on a person in 
the exercise of his rights and privileges while he is using 
due care and caution for his own safety he has fully perform 
ed the duty which the law imposes upon him,xxxxxxxxxxxxxx 

"In order to charge a person engaged in the 
business of handling electric current with liability, it is 
necessary that the injury which results from such dangerous 
agency be one which a person of ordinary prudence, in the 
light of the surrounding circumstances, would reasonably and 
naturally have anticipated.” 


In McDermott v. Burke, 256 Ill. 401, the court 
laid ea certain elementary principles with reference bO 2a & 
defendant's liability under the"”attractive nuisance"doctrine, 
and it was there held(page 406),as follows :~ 


d "Under our decisions, which ere most liberal to 
children, if the conditions cre such that the owner may reason- 
ably anticipate that children of such tender age as to be in- 
capable of exercising proper care for their own safety may by 
their own instincts be attracted to the dangerous thing: and 
thereby exposed to danger, he will be liable for an injury to 
a child so attracted, resulting from leaving the machine or 
goreenous thing exposed. Under such circumstances he would 
have good reason to expect that children, from their well known 
habits and nature, would be attracted to’ the dangerous thing, 
and its maintenanee would amount to an implied invitation to 
them, so that they cannot be regarded as voluntary tresspass= 
ers, ” (City of Pekin, vs. McMahon, 154 Ill. 141.). Itisa 
necéssary element of the liability that the thing which causes 
the injury is tempting to children and to constitute a means 
of attracting them upon the premises which the owner should 
anticipate. The dangerous thi must be so located as to 
attract them from the street or some public place where they 

be expected to be. An owner would not be liable if he main-— 
tained something for his own use which might be dangerous but 
which would only be found by children going upon his premises 
as trespassers.” 


Having in view the principles of the foregoing 
cases, the question for detirmination is whether the evidence 
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in the record, giving to appellant its most favorable construct— 
ion and benifit, has made out such a case as would sustain a 
verdict in his favore 

The declaration charges that the poles in quest— 
jon maintained in such close proximity as to constitute an 
tattractive iisahes", and that appelle had actual or construct 
ive knowledge that children of tender years were in the habit 
of playing about such polese 

The evidence does not show that these poles even 
tended to constitute an “attractive Aue saneen or that any ohila, 
other than appellant's intestate, ever played about or was at- 
tracted to the immediate vicinity of the poles. 

Proof of the foregoing allegations are essential 
in order to make out a case, (see McAllister ve Young, 112 fil. 
App. 138; Follett v. Illinois Central R. R. Go). 288 Ill. 506 
(515); Ramsay ve Tuthill Material Cos, 295 Ill. 395.) 

The record shows that children used a pathway 
along and across the right of way a considerable distance from 
the poles in quesvien, and that the tracks of the railway were 
used by the public for passage at times, but the nature of the 
ground in the immediate vicinity of the poles was such that it 
was not used as a play ground by the children. 

The poles were the or inary, unpainted wooden 
poles, without steps, spikes or lattice work, such as can be 
observed on any public highway in any community where electric-— 
ity is used for lights, power or telephone purposeSe 

The temporary placing by appellee of another pole 
close to the old one for a period of three eae during the ordi-— 
nary prosecution of the reconstruction of its line, may have 
furnished the condition, which enabled the deceased to demon- 
strate his agility as a climber, but appellee could not, under 
the facts in this record, be held to anticipate the results ana 
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become liable therefor, 

Counsel for appellant cite the cases of Sted- 
well v. City of eerceeo. 297 Tll,. 486 and Deming v. City of 
Chicago, 521 Ill. 541, in support of their theory of liability, 
but an examination of these cases shows that the facts are so 
different from those in the case at bar that it is sufficient 
to say that, in our opinion, they are not controlling as to the 
issues here presented. 

The remaining question for consideration is 
whether the deceased was in the exercise of due care and 
caution for his own safety at the time of the injury, which 
caused his death. 

The evidence none? that the deceased was a 
normal, healthy, and active lad, not quite twelve years 
age; that he was in the fifth grade at school, and good in 
his studines; that he exhibited considerable ability, alert- 
ness, and activity in his venture of climbing the pole, which 
led to his fatal injury; that his ascent of the pole was made 
in Eoovense to repeated requests of his companion to go higher, 
and, when urged to touch the wires on top, he refused, indicat- 
ing that he had some knowledge that it was dangerous; that his 
companion, Gete Gax, wes two years younger than the deceased, 
and he testified that he knew the wires on the poles were 
dangerous, and that he did not climb them for fear of being 
EpEed, 

The deceased was old enough to know, and his 
experience was such as to convince ome that he knew the danger 
attending the hazardous act of climbing the pole in question, 
and, in view of all the undisputed facts in the record, we are 
of the opinion that the deceased was not in the exercise of 
ordinary care for his ow safety at and prior to the injury, 
which caused his death, and that the record clearly sustains 
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the proposition that all reasonable men would arrive at the 
same conclusion in considering all those portions of the record 
which are most favorable to appellant. 

For the reasons eforesaid, we are of the opinion 
that the Judgment of the court below should be affirmed, which 
is accordingly done. 


AFFIRMED. 
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APPELLATE COURT OF ILLINOIS 
~-mAKnT A f? 7 &> 
FOURTH DISTRICT 9491.A. 6009 
FEBRUARY TERM, A.D, 1928. 
TERM NO. 27. AGENDA NO. 20. 


JACOB BOEHMER, 

Appellee, 

me : APPEAL FROM THE CITY COURT 
OF HAST ST. LOUIS, ILLINOIS, 
BALTIMORE & OHIO RAILROAD 
COMPANY , { 
App ellant. 
NEWHALL, J. 

Appellee recovered a judgment against appellant 
for damages sustained by reason of a collision at a highway 
crossing in the City of East St. Louis. 

T:c cCeclerction charged that appellant's railway 
tracks extended across St. Clair Avenue; that while appellee, 
in the exercise of due care for his own safety, was driving an 
automobile along the street, appellant negligently collided 
With appellee's automobile, causing the same to be trrecked and 
injuring appellee. 

Plea of general issue was filed, verdict for $1795.00 
damages, and judgment rendered after motion for a new trial was 
overruled. A motion for a directed verdict at the close of 
plaintiff's ease and at the close of all the evidence was over- 
ruled and excepted to by appellant. 

Appellant contends that the verdict is against the 
manifest weight of the evidence, that appellee was guilty of con- 
tributory negligence, and that the court erred in refusing and 
in the giving of instructions. 

Appellant's railway tracks extend across St. Clair 


Avenue in a northerly and southerly direction. St. Clair 


Avenue is a public street, sixty feet in width, in East St. Louis, 
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IN THE 
APPELLATE COURT OF ILLINOIS 
FOURTH DISTRICT 
FEBRUARY TERM, A. D. 1928. 
TERM NO. 276 AGENDA NO. 20. 


JACOB BOEHMER, 

Appellee, 

teh APPEAL FROM THE CITY COURT 
eae ener ants OF EAST ST. LOUIS, ILLINOIS. 
COMPANY, : 
Appellant. 
NEWHALL, J. 

Appellee recovered a judgment against appellant 
for damages sustained by reason of a collision at a highway 
crossing in the City of East St. Louis. 

Tc caclercticn charged that appellant's railway 
tracks extended across St. Clair Avenue; that while appellee, 
in the exercise of due care for his own safety, was driving an 
automobile along the street, appellant negligently collided 
with appellee's automobile, causing the same to be trrecked and 
injuring appellee. 

Plea of general issue was filed, verdict for $1795.00 
damages, and judgment rendered after motion for a new trial was 
overruled. A motion for a directed verdict at the close of 
Plaintiff's case and at the close of all the evidence was over- 
ruled and excepted to by appellant. 

Appellant contends that the verdict is against the 
manifest weight of the evidence, that appellee was guilty of con- 
tributory negligence, and that the court erred in refusing and 
in the giving of instructions. 

Appellant's railway tracks extend across St. Clair 


Avenue in a northerly and southerly direction. St. Clair 


Avenue is a public street, sixty feet in width, in East St. Louis, 


as 


t 


MeGRVLE tot tothtev . polit saw ovest Lareroy to sol® 


“HOO io yiling asw eoliegqn tadd .eonmebive edt to tiatew | 

















PAVOD YIIO SUT MOAT Jamas : 
sETOWLILT , 21001 ste Taam YH ‘ 


vaminid s te notmtifos s % noasex wh be sini — 8ea.naty 
raivod .t@ dea te yet ats * ca 

yewhiat e'taelfegas tatt bogtalo cqkt extend eat 
eoolleuqe oltsdw tant pounova nisl «8 anones scene 
“> goivind pew ,vte'tes awo ati 26? odeo, eub) me: 8 toxoxe 
febiifoo vitneniisen taahtogga ,teerte oust 2 a 





brs derlooty: ad of sims ait enlavao OL aN meteeee e's 


volteoes 


anv [ait? wor 2 tot woltvom sotte Satebset | 

to seols aie ta tolbtev Sotoorth 2 tot ono bel 
~S9V0 Baw Sonshtve arlz {is io sealo este te Dae ony ert hts 
Juslleqgs wi of besqooxs bas t i 


any furioge ef tothvey ent teats abosdaos tas Lloggs 


ey 


BMG Birleviot ct here tuys ont sack? few : Socegiteon ‘Ets 


sattoltoprrancl he. attyts onl at 
TiBiOD .tS seotos inotxe siostt yawiles @* toil eggn - 
TiaLG «th 4toltoouth vlrerduoe bas YLteAtse sth eit 


foe ct .ctoiw at toot yiaky oodles ote wae ouaora 








extending in an easterly and westerly direction, with a single 
strect car track in the center, The railway tracks of the 
Louisville & Nashville Railroad Company are immediately adjacent 
to and east of the tracks of appellant. The railway tracks of 
the Pennsylvania Railraod clso extend across St. Clair Avene, 
about a block west of the tracks of appellant. 

On December 2, 1925, about midnight, appellee was 
driving his automobile easterly along St. Clair Avenue, when he 
collided with a locomotive of appellant, which was backing 
northerly across St. Clair Avenue. The evidence on the part 
of appelice tended to show that the railway employees did not 
blow any whistle, sound any bell, or have the locomotive head- 
light burning as the locomotive, with nine cars attached, ap- 
proached and crossed the street. Appellee testified that when he 
approached the tracks he looked to the left (north) and saw 
nothing, then turning to the right (south) he could not see any- 
thing approac appellant's tracks because of a building 
and cers on a switch track, which obstructed his view; that he 
did not sec the locomotive prior to the tender striking his 
automobile, when he suddenly, just before the impact, turned his 
whcel to the icft, and he and his car, with a woman passenger, 
were drageeé across the street to the north, where his car was 
lodged between a telegraph pole and a switch tower; that the 
locomotive was running about twenty-five miles an hour at the 
time of the collision, and appellee's automobile was traveling 
between cight and ten miles an hour at the time of the accident. 

The passenger riding with appellee at the time of 
the accident did not testify, and the only other witness on behalf 
of appellee was the witness Seibert, who testified that he was 
riding in his om automobile, from fifty to one hundred feet in 
the rear, at the time of the collision; that he had followed 
appellee about a block, from one railroad track to the one in 
question; that he was going from twenty to thirty miles an hour; 
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that he did not see the engine strike appellee's car, for his 
view was obstructed; that he was about to pass appellee's car 
when he sary appellee's car dragged in front of the tender and 
pulled across the street to a point near the switch tower; 
that he heard no varning bell or whistle, and did not see any 
light on the tender of the locomotive; that he did not see 
any railway cars approaching, when he started to cross the 
trecks; that he did not observe the speed of the train, and 
that his view was obstructed by a coal shanty. 

On cross-examination, Seibert testified that appellee 
did not stop for the crossing of the Pennsylvania tracks, which 
is a block west of the crossing in question; that he came from 
the south along Second Avenue and turned into St. Clair Avenue 
near the Pennsylvania crossing, and was then following appellice's 
car, which was then traveling around twenty-five miles per hour, 
and that appellee was going between ten and twenty miles an . 
hour, when he approached the tracks in question; that he, Seibert, 
was then going about thirty miles per hour, and that he would 
have passed appellee within the next two hundred feet, except for 
| the collision which then occurred; that he was not paying any 
particular attention to appellee's car or the railway tracks; 
that he relied upon the crossing gates for warning if there was 
any danger; that he did not pay any particular attention as to 
whether there was any train whistling or bell ringing; that ‘his 
view of the railroad was obstructed by buildings on the right, 
but that he was not certain that the whole view was obstructed; 
that appellee slowed up the speed of his car just before the 
accident, and just prior to the collision he was going between 
five ara forty miles per hour; that he did not see the impact, 
but did see the engine pushing the automobile along the track; 
that he was not positive whether the street light over the tracks 
was lighted at the time of the accident. 

The evidence on behalf of appellant showed that south 
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of St. Clair Avenue and west of the tracks of appellant there 
was a small coal office about six by eight feet and six and one- 
half fect high. It was located tventy-tivo fect from the south 


curb line of the street and about twenty-two feet west of the 


ry 


west rail of appellant's tracks, South and in the rear of the 
coal office there is a switch track running to the south, the 
north end of which is one hundred fifty fect from St. Clair 
Avenue and about one hundred twenty-five feet from the coal 
office. A person approaching from the west and traveling east 
has a clear view for about twenty-two feet after passing the coal 
office, and a train coming fron the south can be seen for a dis- 
tance ef from seven hundred to a thousand feet. Photographs of 
the scene of the accident were offered in evidence, which clearly 
substantiate appellant's version of this unobstructed view. 

The engineer and trainmen for appellant testified 
that just prior to the accident the locomotive stopped about 
a hundred feet south of St, Clair Avenue to enable the switchman 
to throw a switeh for the purpose of allowing the cars to get on 
the westerly track across St. Clair Avenue; that a crossing 
whistle signal was given, and the locomotive backed across the 
strect with the automatic bell ringing and the headlight burning; 
that the svitehman proceeded ahead of the engine upon the crossings 
and with his lantern endeavored to protect traffic on the street 
while the train was crossing; that, while the switchman was facing 
the west on the crossing, he waved his lantern toward appellee's 
approaching automobile, which was being driven at a specd of about 
thirty miles an hour; that appellee paid no attention to the train 
or to the signals of the switchman, and crashed sidewise into 
the tender at about the middle of the street, with the result that 
the automobile was dragged to a point on the north side of the 
street, where the locomotive stopped; that the train was backing at 
a speed of about five miles per hour. Four witnesses testified in 
behalf of appellant that marks and indentations were found on 


the side of the tender, and it is quite evident that appellee ran 
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part way across the street. 

If appellee was only traveling at the rate of ten 
miles or less per hour, as he testified, it is difficult to 
understand why he could not have avoided the accident, if he had 
either looked or listened after he passed the coal office. His 
view of the tracks at that point was unobstructed, and his fail- 
ure tc observe where he was going, under all the circumstances 
shown by the record, was clearly contributory negligence on his 
parte 

If, as appellee says, he could not see because of 
alleged obstructions, which a clear preponderance of the evidence 
shows did not exist, then all the more reason why he should have 
used more caution than he did in proceeding in the night-time in 
a place of known danger, without carefully ascertaining that the 
way was safe for him to proceed. 

This Court held in DeBow v. CeC.C.& St. Le RysCoe, 
245 Ill. App. 158, that it is the duty of every person about 
to cross a railroad track to approach cautiously, and to en- 
deavor to ascertain if there is personal danger in crossing, for 
all persois are bound to know that such an undertaking is danger- 
ous, and they must take all proper precautions to avoid accident 
in so doing, othcerivise they cannot recover for injury thereby 
received. 

According to appellee's only witness(Seibert) to the 
accident, he was traveling at the rate of tiventy-five miles per 
hour when he crossed the tracks of the Pennsylvania Railroad, a 
block west of the scene of the accident, and that he approached 
the crossing in question at a speed of from ten to twenty miles 
per hour, which speed is in excess of that provided for by Section 
161 of the Road and Bridge Act. 

After carefully considering all the evidence in the 
record bearing upon appellee's eare and caution prior to the 
accident, and in view of all the surrounding circumstances and 


conditions testified to by the various witnesses, we are of the 
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opinion that the verdict is manifestly against the weight of 
the evidence, ana that appellee's allegations of negligence 
against appellant are not sustained by a preponderance of the 
evidence. 

Appellant also contends that the court erred in 
modifying appellant's instruction numbered ten, and in refusing 
its instruction numbered eleven, and, in view of the decisions — 
and holdines in DeBow v. C. C. C. & St. L. Ry. Coe, 245 Til. apDe 
158, and in C. Ce Rye Co. ve Of Donnell, 208 Ill. 267, and in 
Fowler vs. Ce. & Ee I. Ro Re Coa, 254 Ill. 619, we are of the 
opinion that the trial court -erred in modifying instruction 
numbered ten and in refusing instruction numbcred eleven. 

For the reasons above set forth, the judgment of 


the trial court is reversed and the cause remanded for new trial. 


REVERSED AND REMANDED. 


Not to be reported. 
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AGENDA NO. 12. 


2491.4. 663° 


ERROR TO THE COUNTY 
COURT OF LAWRENCE COUNTY. 
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ee 


iy, A. D. 1926, the plaintiff 
L\ff of Lawrence County. After 
rched and a number of articles 
the arrest the officers had 
Plaintiff in Error, nor any 

of his automobile. Upon the 
car being searched by the Sheriff, and others who were with hin, 
there was found a five gallon jug containing distilled water, 
two empty gallon bottles, two small vials of coloring matter, 

a tin measuring can with a funnel attachment, a hydrometer and 
an eight ounce-~bottlie about half-full of liquid which was later 
determined to contain about 25% of alcohol by volume. All of 
the articles were seized by the sheriff. The defendant was 
taken in custody and placed in the County Jail. 

On the 26th day of May, 1926, the States Attorney 
of Lawrence County filed an information in the County Court, 
charging the Plaintiff in Error, in the first count of the in- 
formation, with the illegal possession of intoxicating liquor, 
in violation of the Prohibition Act; and on the second count 
thereof with the illegal transportation of intoxicating liquor 
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Xa ‘IN THE Ms > 
APPELLATE COURT OF ILLINOIS 


FOURTH DISTRICT 
Ng FEBRUARY TERM, A. D. 1928. 


TERM NO. RQ. AGENDA NO. 12. 


Sn 
2491.4. 663° 
ERROR TO THE COUNTY 
COURT OF LAWRENCE COUNTY. 


WILLIAM AKERS, 
Plaintiff in Error, 


VS. 


THE PEOPLE OF THE STATE OF ILLINOIS, 
Defendant in Error. 
WOLFE, J. 

On the 24th day of May, A. D. 1926, the plaintiff 
in error was arrested by the Sheriff of Lawrence County. After 
his arrest his automobile was searched and a number of articles 
taken therefrom. At the time of the arrest the officers had 
no warrant for the arrest of the Plaintiff in Error, nor any 
search warrant for the searching of his automobile. Upon the 
ear being searched by the Sheriff, and others who were with hin, 
there was found a five galion jug containing distilled water, 
two empty gallon bottles, two small vials of coloring matter, 

a tin measuring can with a funnel attachment, a hydrometer and 
an eight ounce~bottie about half-full of liquid which was later 
determined to contain about 25% of alcohol by volume. All of 
the articles were seized by the sheriff. The defendant was 
taken in custody and placed in the County Jail. 

On the 26th day of May, 1926, the States Attorney 
of Lawrence County filed an information in the County Court, 
charging the Plaintiff in Error, in the first count of the in- 
formation, with the illegal possession of intoxicating liquor, 
in violation of the Prohibition Act; and on the second count 
thereof with the illegal transportation of intoxicating liquor 
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in violation of the Illinois Prohibition Act. 

On the 15th day of June, A. D. 1926, the Plaintiff 
in Error filed in the County Court his motion to suppress from 
evidence the articles which the Sheriff had seized on the 24th 
day of May, upon the ground that the searching of his automobile 
was in violation of his constitutional rights; also, that no 
search warrant was issued against the Defendant legalizing the 
search, and that he was not at the time of his arrest in the act 
of committing any crime, etc. 

A hearing was had upon the Defendant's motion to 
suppress the evidence, and the Court overruled the said motion, 
and granted the Plaintiff in Error the right to preserve his 
bill of exceptions, which the Plaintiff in Error did on the 16th 
day of August, 1926. 

The cause was continued and on the 2list day of 
February the Plaintiff gave notice to the States Attorney of 
Lawrence County that he was ready for trial at the March Term 
1927 of said court; that he desired a jury summoned and drawn 
in the manner provided by statute for drawing of jurors for the 
Circuit Courte 

At the March Term 1927 of said Court a special 
venire was issued by the Judge of said Court directing the selec- 
tion of a petit jury for the cases to be tried at said March term. 
The Plaintiff in Error on the 30th day of March 1927, filed a 
motion to quash this jury panel, but the trial court overruled 
said motion and the case on the same day proceeded to trial. 
After evidence was introduced, both for the State and the Defen- 
dant, the jury found the Defendant guilty on each count of the 
information; After a motion for a new trial and arrest of judg- 
ment were overruled the Court assessed a fine against the defen- 
dant of $300.00 on the count charging illegal possession of in- 
toxicating liquor, and $300.00 on the count charging illegal 
trauspertation of intoxicating liquors. From the judgment the 
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Plaintiff in Error prosecutes his writ of error to this Court and 
seeks a reversal of the judgment of the trial court, 

The first assignment of error is: That the court 
erred in overruling the Defendant's motion to suppress the 
evidence in the case. 

There is no exact rule that can be laid down as 
to when an officer would be justified in searching an automobile 
without a search-warrant, but the true rule seems to be that each 
case must stand or fall on the facts as produced in the partio- 
ular case. The Court in this case, after hearing the evidence, 
was of the opinion that the Sheriff had sufficient knowledge 
relative to the contents of the defendant's car and to his per- 
sonal actions to justify the Sheriff in searching and seizing 
the contents of the car. 

In cases of this character, if the facts and circum- 
stances then patent to the Sheriff, were such that would reason- 
ably lead an officer to believe that the law is being violated 
by the unlawful possession of, or transportation of intoxicating 
liquor, he is authorized to seize and hold the same and to cause 
the arrest of the person so transporting or possessing such 
liquor. This rule is laid down in the case of Ash v. The United 
State, 299 Federal, page 279; Milan v. U. S. 296 Federal, page 
629. “On recent authority the true ruling is: If search and 
seizure without a warrant arc made upon probable cause, that is, 
upon a belief reasonably arising out of the circumstances known 
to the seizing officers, that an automobile, or other vehicle 
contains that which by law is subject to seizure and destruction, 
the search and seizure are valid." 


; Such is the language used by Chief Justice Taft in 
rendering the decision of the Court in the case of Carroll v. 
The United States, 267 U. S. page 132. 


From the facts and circumstances in the case at bar 
this court is of the opinion that the sheriff had reasonable 
grounds to believe that the defendant was violating the Illinois 
Prohibition Act, and that the search and seizure was justifiable 
and legal. ‘The trial court committed no error in overruling 
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defendant's motion to suppress the evidence. 

In transferring this case from the Supreme Court 
(People vs. Akers, 327 Ill. 137) to this court our Supreme 
Court held that the plaintiff in error's constitutional rights, 
both under the Constitution of the United States and the 
Constitution of the State of Illinois, had not been invaded. 


“Plaintiff in error contends that the search of his 
automobile was an invasion of his constitutional rights under 
the constitution of the United States and of the State of 
Illinois, That question, however, is in nowise involved in 
this case. The undisputed evidence is that when the sheriff 
proposed to search plaintiff in eror's automobile plaintiff in 
error told him to go ahead and search, and that when the sheriff 
attempted to open the door of the car it stuck, and plaintiff in 
error came up and said, "I will open it," and he thereupon openec 
the door in order that the sheriff might search the car. Where 
a person consents to a search of his premises or vehicle by 
officers without a search warrant he thereby waives all right to 
complain that his constitutional rights have been invaded." 


Objection is made to the introduction of evidence 
on behalf of the People and the rejection of proper evidence on 
behalf of the Defendant. Especially does the Defendant object 
to the exhibits introduced in evidence by the People which were 
the articles seized by the sheriff when he searched Defendant's 
car. The introduction of these exhibits were proper. They were 
a part of the things seized in the Defendant's car and it was 
then a question for the jury, whether under all of the circun- 
stances the Defendant was guilty of one or both of the charges 
in the information. 


Further objection is made in regard to the action 
of the States Attorney in passing a bottle containing alcoholic 
liquor to the jury to let them smell the same, This should not 
have been done for the jury may or may not be qualified to tell 
from the smell of a substance or liquid whether it contained more 
than one-half of one percent of alcohol. They were liable to be 
misled in regard to the odor of the substance in this bottle. 
But the error in this case is harmless, as it was not seriously 
contended that the contents of this bottle was not intoxicating 
liquor containing more than one-half of one per cent of alcohol 
by volume. The main contention of the defendant is that all of 
the exhibits were improper as evidence against him, and he further 
claims that he had had nothing whatever to do with this bottle of 
liquor and had no knowledge that it was in his car. 


There are other objections to the introduction of 
evidence which we have not specifically pointed out, but we are 
of the opinion that there was no reversible error in the admission 
or the rejection of the evidence in this case. 

The defendant's motion to quash the panel on the 
ground that the jury of thirty names were not drawn from the 
box in the samo mamer as jurors are called in the firevit Court 
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was mainly based on the request for such jury, filed with the 
States Attorney, who had nothing to do with the manner in which 
jurors shall be called in the County Court. If the defendant 
had wished to have availed himself of the right, if any such 
existed, to have the jury called in this manner, he should have 
addressed his notice to the County Judge, who is the one to 
decide on how the jury shall be called in the County Court. 

The defendant does not show in any manner in what 
way his rights were prejudiced by the Court overruling his motion 
to quash the panel. The defendant claims that it was ‘a hand 
picked jury', but, this court can see nothing in the record as 
to where that question was ever raised before the trial judge, 
which would lead us to believe that anything was irregular, or 
that the jury was thand picked't, or the defendant prejudiced by 
calling the jury in the manner it was called. 

We hold that the jury in this case was properly 
draym and there is no error in the court's overruling the motion 
to quash the panel. 

The objection is made that the Court imposed a 
double sentence upon the Defendant, and that the verdict of the 
jury is indefinite, illegal, and double in its nature. The ver- 
dict is sufficiently clear for the court to determine of what 
offense the jury meant to find the Plaintiff in Error guilty. 
There is no special form required from a jury in delivering their 
verdict, and if the court can see the clear intent of the jury 
from a reading of their verdict, then the verdict would be 
sufficient in form. All reasonable intendment should be made in 
order to sustain the verdict of the jury when the validity of the 
same is challenged on merely technical grounds. (Meadowcraft, 
vse The People, 163 Ill. 56.) 

The information charges the Defendant with two 
separate and distinct offenses. One of illegal transporting, and 
the other with illegal possessing intoxicating liquor. The jury 
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could have found the Defendant guilty of one, or both, or 
neither of the charges in the information, but from their ver- 
dict they found the defendant guilty of each charge in the 
information, hence, it would not be a double sentence if the 
judge sentenced the Defendant to pay a fine on each count of 
the information. 

The defendant also objects to the argument and 
actions of the States Attorney during the trial of the case 
and especially to his closing argument. The specific objections 
are set forth in the defendants motion for a new trial supported 
by affidavit of the Defendant. On motion of the States Attorney 
assignments Nos. 8, 10, ll, and 12, were stricken by the court. 
Counsel for the defendant cites numerous cases that have been 
reversed for the improper argument and conduct of the States 
Attorney in his closing argument to the jurye No doubt the 
judgment of the court was proper in all of those cases, but so 
far as this Court is advised in all of the cases that have been 
reversed on the ground of the improper conduct and argument of 
the States Attorney, the trial court's attention was called to 
the fact at that time and an objection was made by the attorney 
for the defendant to such conduct and remarks of the States 
Attorney. In this case the record shows no objection whatsoever 
to any conduct of the States Attorney, either to his actions or 
to his remarks in the closing argument to the jury. 

No doubt that if the trial Judge's attention had 
been called to this fact by proper objection he would have ruled 
that they were improper and avoided the error, if any; but, 
this Court cannot now say from the showing that is made in this 
case, when there had been no ob jection whatsoever in the trial 
court to such statements, that the defendant has been prejudiced 
thereby. If the defendant wishes to preserve an objection to any- 
thing that occurs in the trial court he should make his objection 


first in that court and it will then be considered by this court 


on appeal or writ of error. 
We find no reversible error in this case and the 


judgment of the Lawrence County, County Court if hereby AFFIRMED. 
Not to be reported. 
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\ J “IN THE ae 
NEP, APPELLATE COURT OF ILLINOIS = i»)... ee 1p 
FOURTH DISTRICT "aut sine N 0-8 
FEBRUARY TERM, A. D. 1928. wae 
TERM NO. Qe AGENDA NO. 15. 


HURST STATE BANK OF HURST, ly a eee i 
ILLINOIS, 749 I.A. 664 


Appellant, 
_ APPEAL FROM THE CIRCUIT 
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COURT OF JACKSON COUNTY. 
ESTATE OF PETER K. FRIEDLINE, : 
Deceased, 
Appellee. 


WOLFE, J. 

This is an appeal by the appellant, Hurst State 
Bank of Hurst, Tilinois, from a judgment of the Circuit Court 
of Jackson County, Illinois, in failing and refusing to order 
that the claim of said bank against the estate of Peter K. 
Friedline, deceased, the appellee herein, in the sum of $5215.63, 
to be paid out of the general assets of said estate in due course 
of administration. 

This case was originally tried in the County Court 
of said County without a jury and the Court allowed the claim 
of said bank against said cstate, for the sum of $5215.63, as a 
claim of the sixth class, but ordered that it be paid out of the 
asscts not inventoried or accounted for on or before October 20, 
1925. From this ruling and judgment of the County Court in 
refusing to order that said claim be paid out of the general 
assets of said estate in due course of administration said 
bank perfecscd an appeal te saic Circuit Court. 

On the trial of the case in the Circuit Court with- 
out a jury, the Court found said estate indebted to the bank in 
the sum of $5215.63, and entered an order similar to tnat of 
the County Court, allowing thc claim as of the sixth class. 
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The Court found that said claim had not been pre- 
sented to the County Court of said Jackson County within one 
year from the datc letters of administration were issuod in 
said estate, and ordered that said claim be paid only out of 
property, or assets of said estate not inventoried, and that it 
be not paid out of the gencral assets of said cstate. From 
which ruling and judgment of the Circuit Court the appellant 
bank duly excepted and perfected an appeal to this Court. 

The facts in the case are not in dispute. 
Friedline, in his life time, had borrowed about $4000.00 from 
the appellant and had given his four promissory judgment notes 
as evidence thercof, said notes bearing intcrest, etce, said 
notes were due and unpaid with the accumulated interest thereon 
at the time of the death of Friedlinc, and still remain unpaid. 
The claim in question is for the amount due on these notes. 

The deceased, Peter K, Friedline, resided in the 
village of DeSota, in Jackson County, Illinois, and departed 
this life on September 3, 1924, leaving a Last Will and Testa- 
ment. On October 20, 1924, _ said Last Will and Testament 
was admitted to probate by the County Court of said Jackson 
County, and on the same date Lettors of Administration were 
issued to the First National Bank of Murphysboro, Illinois. 
From thence until the present time the bank has been acting 
as such executor. 

On December 3lst, 1924, the said executor filed 
in said County Court an inventory of the real and personal 
property belonging to said estate, . 

The adjustment day in this estate was Monday, 
December 1. 1924, On or about November 30th, 1924, W. Be 
Sizemore, cashier of the appellant, being under the impression 
that Joe Wells was the County Clerk of Jackson County, sent by 
mail from Hurst, Illinois, to the said Joe Wells, at Murphys- 
toro, Illinois, a claim against this estate for $4602.10, Shai 
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was then due appellant from said estate on said four notes. 
This claim was in due form and sworn to by said cashier, and 
had attached to it exact copies of said four notes, After this 
claim had been sent to Joe Wells by mail as aforesaid, it was 
sent back to appellant by mail, with the following endorsement 
on its 

"State of Illinois ) 


) 886 
Jackson County. 


Filed for record on the lst day 
of December, A. D. 1924, at 10 otclock a.m., and 
recorded in book M of Misc., page 321. 

Je Ce McDaniel, 
Clerk and Ex-officio Recorder.” 

Joe Wells was not County Clerk of Jackson County, 
but was Circuit Clerk, anc Ex-officio Recorder of Jackson County, 
and as such officer had nothing officially to do with the filing 
of claims against estates of deceased persons, 

Sometime during the month of July, A. D. 1926, the 
appellant learned for the first time that the claim had been 
filed in the wrong office, and they thereupon filed a new claim 
in the office of the County Clerk of Jackson County, on July 
6th, 1926, with a copy of the said four notes attached thereto. 
At the time the claim was filed in the County Court, the ex- 
ecutor had only made disbursements and payments of funeral ex- 
penses and necessary court costs, and had paid none of the sixth 
class claims against the said estate, until after July 6th, 1926, 
the time of the filing of said clain, 

Appellant filed in the County Court a verfied peti- 
tion in support of his claim. Said petition contained facts 
hereinbefore recited and also alleged that the assets of the 
estate amounted to more than the liabilities of said estate, 
including the claim of the appellant. Said petition further 
alleged that this claim was exhibited and filed in the office 
of the Circuit Clerk of said County on or before the day of ad- 
justment; that the erroneous filing of said claim in the wrong 
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office was an unintentional mistake on the part of the agent 

of the appellant, who was under the belief that the person to 
whom the claim was forwarded, was in fact the clerk of the 
County Court, and the proper person to whom said claim should 
have been sent, and praying that said County Court exercise 

its probate and equity powers on the hearing of said claim, 

and allow said claim and order it paid out of the general assets 
of said estatc. 

At the hearing on this petition in both the County 
and Circuit Courts, the executor of said estate objected to 
the allowance of this claim on the ground that it had not been 
exhibited, nor presented to the County Court within one year 
from the date that Letters of Administration were issued. 

In the Circuit Court on the trial of the case the 
appellant entered a motion that the original claim, which was 
filed in the office of the Circuit Clerk, on December ist, 
1924, be ordered filed in the County Court by the Clerk thereof 
nune pro tune, as of date December lst, 1924, which motion was, 
by the Court, overruled, and exceptions, etc., taken. 

Section 70 of our Statute provides: "All demands 
against an estate of any testator, or intestate, shall be 
divided into classes in manner following, to-wit: 6+ All other 
debts and demands of whatsoever kind without regard to quality 
or dignity, which s all be exhibited to the Court within one 
year from granting of Letters as aforesaid, and all demands not 
exhibited within one year as aforesaid, shall be forever barred, 
unless the creditors shall find other estate of the deceased not 
inventoried or accounted for by the executor or administrator, 
in which case their claims -shall be paid pro rata out of such 
subsequently discovered estate, saving however, to infants, 
persons of unsound mind, persons without the United States, in 
the employment of the United States, or of this State, the term 
of one year after their respective disabilities are removed to 
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exhibit their claims." 

This section of our Statute has been repeatedly 
construed and held that the failure of a claimant to exhibit 
his claim to the Court within the statutory period of time bars 
his claim from participating in the inventoried assets of the 
estate. (Alderson v. Alderson, 226 App. 176; Smith v. Smith, 
206 App. 2359; Poople v. Small, 319 Ill. 437.); Numerous 
other cases can be found holding this same proposition to be 
the law. 

It is the contention of the appellant that a differ- 
ent rule should apply in this case, for in the case at bar the 
executor of the estate and also the Judge of the County Court, 
(Who was formerly attorney for the executor.) had personal 
knowledge of the existence of this claim. No doubt this is the 
fact, and itis not disputed by the executor in the trial of 
the case. The case of Roberts vs Flatt, 142 Ill., 485, is a 
case very similar to the one at bar. The Court in that case 
says: "There is a marked distinction between the fact that an 
administrator may learn of the existence of a debt against an 
estate, which mey never be prescntcd, and the fact that a 
ereditor appears in court and filos a copy of his claim for 
adjudication." "The statute requires that claims be exhibited 
to the court within two years of the granting of Letters of 
Administration; and then declares that all demands not exhibited 
within two years as aforesaid shall forever be barred". 

Counsel for appellant greatly stress the cquity of 
their claim and insist that the Court of equity should take 
jurisdiction and decree that they should be allowed this claim, 
which in law has been barred by the Statute of limitations. 

In the case of Alderson v. Alderson, 226 J1l. App. 
176, the same question was presented to the Court. It was held 
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in that case that claims not filed within one year from granvirg 


of Letters of Administration, should be paid only cut or 
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subsequently inventoried assets, and that the statute fixing 
the time for filing a claim is not a general statute of limi- 
tation but thet it is a spocific act for the purpose of 
facilitating an carly settlement of estates, and the failure to 
file a claim within the statutory period bars the claim from 
participating in the inventoried assets of the estate. 

In the present case it may seem like a harsh rule 
to bar the appellant from participating in the general funds of 
this estatc, but under the law we hold that this claim is barred 
from participating in the gcnoral funds of the estate, and 
that the order of the Circuit Court was proper. 

The judgment of the Circuit Court of Jackson 
County is hereby affirmed. 

AFFIRMED. 


Not to be reported. 


sis: waniaien ame ao eam at 
ow SERIES 65F BE aetetne to a 


ee east a0 





j ~~) | ) 
Pott |) fetiny 
j sin 1| [ } ) 
4 


4 if 


‘ IWN/T HE Hi! i r 
\ { APPELLATE COURT’ OF ILLINOIS LCR 2 
\ | | 


FOURTH DISTRICT CLERK OF THE APPELLATE COUNT 
FEBRUARY TERM, A. De 1928. 


9491.4. 664 
Fed es) ke fe gee 


TERM NO. 15. AGENDA NO. 24. 
C. C. STOTLAR AND JOHN Y STOTLAR, ya 
doing business as Stotlar Lumber Yard, 
Appellee, : APPEAL FROM THE 
vs. CIRCUIT COURT OF 
JACKSON COUNTY. 
JAKE FARNER, : 


Appellant. 


WOLFE, J. 

The appellees filed their bill in the Jackson 
County Circuit Court to the September Term, 1926, alleging 
that the Appcllant, Jake Farner, applied to the Appellees to 
furnish building materials to be used in the erection of a 
residence for himself, and that the said Jake Farner entered 
into a contract with the Appellees whereby the Appellees were 
to fursish, and the said Jake Farner was to pay for the building 
material for said residence; that the Appellant had not paid 
for said building material so furnished and contracted for, 
and prayed for a mechanic's lien upon the premises of the 
Appellant. 

The defendant, Jake Farner, by his answer denied 
that he had ever entered into any contract with the Appellees, 
either expressed or implied, to furnish building material fora 
residence to be erected upon the premises as described in said 
bill of complaint; also alleged that all labor and material 
used in the erection and construction of his said residence and 
property located on the premises described in said bill of com- 


plaint, is and has been fully paid for. 


The cause was rerevrred to the Master in Chancery 
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to take evidence and report the same to the Court. On the 
hearing of the same before the Chancellor the issues were 
found in favor of the complainants, and a decree for the sum 
of $71.49 was rendered in their favor as a lien, etc., against 
the property of the defendant. 

The case comes before this Court on appeal from 
such decree of the Jackson County Circuit Courts. 

In a case of this kind the mechanicts lien statute 
must be strictly complied with and the burden of proving the 
allegations of the complainants bill is upon the complainants. 

Ve . have examined the records of this case and 
we deem it unnecessary to discuss the same, but it is sufficient 
to say that this Court is of the opinion that the complainants 
have not made out such a case as to entitle them to a mechanic's 
lien, and the Circuit Court erred in decreeing that the com- 
plainants should have such a lien against the defendant. 

The judgment of the Circuit Court of Jackson 
County is hereby reversed. 


Not to be rcpvorted. 
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‘\ se S “= COURT 
THE EAST SIDE PACKING COMPANY SD OE re COU 
Appellee, 


iLLINGIS 
’ 


TEAK OF THE APPELLAT 
+ POURTH Ula TRICT OF 


APPEAL FROM THE CITY COURT 
OF 
EAST ST, LOUIS, ILLINOIS. 


VS. 


THE LOUISVILLE & NASHVILLE 
RAILROAD COMPANY, 


Appellant. ) 


Wolfe, J.~ This suib was commenced at the September Term, 
A. D. 1927, of the City Court of East:. St. Louis, Illinois, to 
recover damages for a car of meat shipped from St. Louis, to 
Miema, Florida, on September 15th, 1926. 

The first count in the’ declaration charges 
that on September loth, 1926, the plaintiff delivered to the 
defendant at East St Louis,in good order, a shipment of meats 
and packing house products to be safely and securely carried 
by the defendant from East St. Louis, Illinois, to Miama, 
Florida, and to be safely and securely delivered to the order 
of the plaintiff, The count also charges that the defendant 
neither safely and securely carried the meats and packing house 
products from East St Louis to Miama, Florida, nor at the latter 
place, sefely delivergd the same to the plaintiff, but on the 
contrary, through and by the negligence of the defendant and 
its servants on that behalf, the said meats, ete., were great=- 
ly damaged, etc. 

The second count of the declaration charges fail— 
ure upon the part of the defendant to carry and deliver the 


shipment in question within a reasonable time, because of which 
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the damage was sustained, etc. The defendant filed thereto 

a plea of the general issue and a special plea setting up the 
provisions of the bill of lading, exempting the carrier from 
liability for injury from an act of God, and alleged that the 
damage sued for was due to an act of God, viz: A hurricane at 
Miama, Florida, on September 18, 1926, for which the defendant 
was not liable under the lawa 

The case was tried by the court without a jury 
and the finding of the court was in favor of the plaintiff, 
damages being fixed at $,2000,00, pursuant to stipulations 
entered into between the parties to the effect that if the 
Plaintiff was entitled to recover from the defendant on the 
facts proved and the law applicable thereto, the amount of the 
damage was agreed to have been $2,000.00. From the judgment 
of the City Court of East St Louis in favor of the plaintiff 
for $2,000.00 and costs, this appeal is prosecuted. 

The plaintiff is engaged in the meat packing 
business in East St. Louis, Illinois, and on the date alleged 
in the declaration shipped a car-load of smoked meats, etc., 
to itself, in care of the Bailey Transfer Uompany, at Mama, 
Florida, via the line of the defendant. and its connecting 
carriers, the final eairrier from Jacksonville, Florida, being 
the Florida East Coast Railroad Company. 

The car in which the shipment was made belonged 
to the plaintiff. Before being loaded the car was properly 
packed and cooled by having its bunkers filled with ice and 
the doors of the car closed so as to reduce the temperature. 
After the car was iced and loaded it was delivered to the 
defendant on September 15, 1926, and left East St Louis on 
the same day. The shipping instructions given by plaintiff 
to the defendant on the bill of lading issued by the defendant 


had the following endorsement thereon: "Reice at Etville,N'ville, 
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Birmingham, Montgomery, Tallahassee, Fort Pierce, Miama, Crush- 
ed ice 12 per ccnt salt. Keep iced if delayed." 

There is no question raised as to the negligence 
of the defendant in the handling of the car in question until 
after its arrival at Jacksonville, Florida, at 7:05 a, Me, on 
September 18th, 1926. From Jacksonville the car was moved 
to Ft. Pierce where it arrived at 12:20 p. Mme, On September 
19th,. . The great hurricane in Miama began about. midnight 
on September 17th, 1926, and continued with different degrees 
of severity and violence until about 11 a. m., September 18th, 
1926. Conditions in Miama were greatly disturbed and chaotic 
during and immediately after this great storm. Some passenger 
trains were running into Miema on the evening of the day of the 
hurricane, although traffic was greatly handicapped by the 
wreckage and debris on and over the tracks of the railroad, 
caused by the storm. The car in question arrived in Miama 
on September 2Cth, 1926. 

The plaintiff contends that the defendant was 
negligent in not placing the car in a proper place for the 
plaintiff company to unload the same, and by reason of such 
negligence the meat and other provisions in said car were 
greatly injured in vaiuc. It is also contended that the car 
was not properly iced by the defendant; that had it beonm 
properly iced the meats, etc., would not have deterioated in 
quality and price and the plaintiff would not have suffered 
loss. On the other hand the defendant claims that on account 
of the terrible storm that the damage was not caused by their 
negligence, but by the "Act of God", and that it was impossible 
for them to properly care for and ice the car in question, and 
according to the provisions in the bill of lading they would 
not, therefore, be liable for any damage beyond their control. 


Practically the only question in the case is 
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whether or not it was the negligence of the defendant company, 
or whether it was the act of God which caused the loss. 

The defendant assigned as error that the judg- 
ment of the court is against the weight of the evidence; also, 
that the court erred in not finding for the defendant at the 
close of the plaintiff's evidence, and at the close of all the 
evidenee in the case. 

After a careful review of the evidence in this 
case we cannot say that the trial court was not justified in 
finding in favor of the plaintiff under the law and evidence 
in the case. There is a sharp conflict in the evidence relative 
to the conditions; and what should have been dohe towards icing 
the car in question, but, where the evidence is conflicting, 
the finding of the trial Judge,--- The jury having been waived 
---will not be disturbed where no errors of law have intervened, 
unless such findings are against the manifest weight of the 
evidence, even though the Appellate Court cannot say its find— 
ings on the evidence as disclosed by the record would have been 
the same as that of the trial court. Lehman vs. Rothbart, 159 
App. 270; Richfond vs. Connor, 179 App. 105." 

The defendant complains that the court admitted 
improper evidence at the hearing. Our courts have repeatedly 
held that, if there is sufficient proper evidence on which to 
base a verdict in a case, the admission of improper evidence 
is not reversible error, especially is this true when a jury 
is waived and the case is heard by the court. “Knight vs. 
Collins, 227 Ill. 348; Krieling vs. Northrupp, Lo TL Ls aooe 


We are of the opinion that there was sufficient— 


ly proper evidence on which the learned trial Judge i based 
his findings for the plaintiff in this case, and that it Will 
be presumed that the trial court considercd only the competent 
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evidence in arriving at his findings. "Knight vs. Collins; 
Krieling vs. Northrupp, supra, 

Complaint is also made that the trial court 
erred.. in not holding and refusing to hold the propositions 
of law on behalf of the plaintiff and defendant. In the case 
of Boyle vs. Boyle, 247 Ill. App. 554, at page 558, we held, 

"at the close of the evidence in the case, propositions of law 
were submitted by the defendant which the court failed to mark 
theld? or trefused*?," "The purpose of submitting these propo- 
sitions was to detirmine whether the trial Judge entertains 
correct views of the principals of law involved in the proceed 
ing, and, hemce, they are unnecessary where the ruling of the 
court itself showed the principals of law which the court 
applied to the fact." 

We are of the opinion that the learned Judge of 
the trial court entertained correct views of the principals of 
the law involved in this proceeding and properly applied the 
same to the facts as shown by the evidenee in this case. Hence, 
there would be no error in holding or refusing to hold the 
propositions of law cither on behalf of the plaintiff or the 
defendant. 

We are of the opinion, from a revicw of the facts 
in this case, that the negligence of the defendant was the 
proximate cause of the plaintiff's damage, although the hurri-~ 
cane at Miama may have been a contributing cause. Under the 
law the defendant should be liable for damages due from their 
negligence. The judgment of the City Court of East St Iovis, 


Illinois, is hereby affirmed. 
AFFIRMED. 


not to be reported. 
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AGENDA NO. 18, 


9AQAOTA @ G ! 1 
ep Ee p cA t) > 4. 
APPEAL FROM THE CIRCUIT 
COURT OF BOND COUNTY. 


a Goff, the appellee herein, 
n the Circuit Court of Bond 
she appellant herein, to recover 


. Labor as compensation for scr- 





ga part of her minority. Such 
: household work in the home 
wife during her last illness 

he years 1923 and 1924. A 
ssulted in a verdict and judgment 
f One Thousand Dollars. 

ms as error in this Court the 
overruling OT nls motion tur a directed verdict made at the 
close of appellee's evidence, which motion was renewed at the 
close of all the evidence in the case; also, that certain in- 
structions given to the jury are abstract in form, not appli- 
cable to the facts shown by the evidence, and ignore issuable 
facts presented for the detcrmination of the jury. 

In the year 1916, the appellee was eight years old 
and a member of an orphans' home maintained by the Illinois 
Children's Home and Aid Socicty, located at DuQuoin, Illinois. 
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i INTHE 
APPELLATE COURT OF ILLINOIS ' ( 





FOURTH DISTRICT aay 


FEBRUARY TERM, A. D. 1928. 


TERM NO. 24.6 AGENDA NO. 18. 


ADA GOFF, Z4aOQOT A GRA 1 
Appellee, had 6 4 
APPEAL FROM THE CIRCUIT 


te 


VS. 
COURT OF BOND COUNTY. 


ee 


MOSES W. ELAM, 
Appellant. 


WOLFE, J. 

| In the year 1926 Ada Goff, the appellee herein, 
brought an action of assumpsit in the Circuit Court of Bond 
County, against Moses W. Elam, the appellant herein, to recover 
the reasonable value of work and labor as compensation for scr- 
vices by her for appellant during a part of her minority. Such 
services consisting of doing the household work in the home 
of appellant and waiting on his wife during her last illness 
were performed during parts of the years 1923 and 1924. A 
trial was had by a jury which resulted in a verdict and judgmont 
for the appellee, for the sum of One Thousand Dollars, 

The appellant assigns as error in this Court the 
overruling of his motion for a directed verdict made at the 
close of appellee's evidence, which motion was renewed at the 
close of all the evidence in the case; also, that certain in- 
structions given to the jury are abstract in form, not appli- 
cable to the facts shown by the evidence, and ignore issuable 
facts presented for the determination of the jury. 

In the year 1916, the appellee was eight years old 
and a member of an orphans home maintained by the Illinois 
Children's Home and Aid Socicty, located at DuQuoin, Illinois. 

le 














tw ' fe ° ¥ , S Pee 
Hitt 
: Peimee ff = f 

Balt ela; rid 
i Sef 

i ¥ 

os 
. s : 
" 
® ~ 


€ Be Preis LTS re oF t 


is Meet ee 
ee 80) 4 


wal odd Te é Saari file ms Seitos me 


ogi ion 
ors i Bah Ge 5 
hao a ar mal | i wit 


{ #%re tT aig an bea Bonrotxoy 
val 
















ee 


e 
a 
by 
bod 
£3 
hes 
pe 3 
Pat 


Ailagda. odd ane ae ianinsdtclhgas tonsil +t 
So JOUR. Tae aoe aes ou tisy e eine 
WM RTSG & Qa dae tbe ey tod td 


Slotanuond gett gpahee Ye ditda tes rah Bien, 





(oeot do ld at eed Be Seek 


3G AGNES OL RE oe rae SS a eek 


4 ‘ 
er a. ink ee 
hoe ee Pe ape Yt) 
¥ She hve aw a 
i my cate 
5 & Tu Ae 


"embed! one i te totmes = ire 


“a 





oir 2 * teh l tim 
4 hens " 4 


‘. 


This institution had the care, control and custody 
of the appellee at that time. The appellant was engaged in farmii 
and lived in the country near Smithboro, Illinois, with his wife, 
Cypha Elam, and his unmarried daughter. The latter married 
prior to 1925 and had her home, as did another married daughter, 
in the neighborhood of their parents’ farm. Apparently about 
the year 1916 Cypha Elam and the said Illinois Children's Home 
and Aid Society signed as undated application for a child to be 
taken from the home of the society and to be placed in the home 
of herself and appellant. ‘The name of the appellant also appears 
as a signer of the application, but the evidence bearing on the 
question whether it is his signature was conflicting and was a 
matter of controversy between the parties to the action. 

The application was introduced in evidence and pro- 
vides that during the time the child is in the custody of the 
parties bound by the application, they will furnish her com- 
fortable and sufficient clothing; care and medical attention; will 
send her regularly to day school, Sunday school, and religious 
services; and provide faithfully for her well being, physical, 
mental end morel, and will treat her in all respects as if she 
was their own child. 

Pursuant to the terms of the application the appellee 
was received in the home of the appellant sometime in the month 
of September, 1916, and was undoubtedly treated as a member of 
the family of appellant for several years. She was furnished with 
clothing, food and medical attention. She performed household 
duties in the Elam home. Appellee attended day school and Sunday 
school regularly until sometime in November, 1923, when she 
quit school to take care of Mrs. Elam who became bedfast, the 
latter part of October, or the forepart of November of that year, 
the exact date of the commencement of such illness not being shown 
by the evidence. The appellee claims no compensation for ser- 
vices rendered for appellant prior to the latter part or Cctober, 
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1923.4 

At the beginning of the day school in September, 
1923, the appellee was sixteen years of age and she had finished 
the seventh grade of the school located at Smithboro. She 
attended school during September and October irregularly, and 
on the days she was absent from school, appellee testified, she 
stayed at the home of appellant doing household work and taking 
care of Mrs. Elam. After November 16, 1923, her attendance in 
school ceased and she remained with the Elams, doing general 
household work in the Elam home and nursing Mrs. Elam. Such 
services continued until some time in October or November, 1924, 
when the appellee left the home of Mr. Elam. It is for services 
rendered during this latter period of time, extending from 
November, 1923, to November, 1924, that the appellee: seeks 
compensation. The evidence is conflicting as to the amount of 
labor performed by the appellee. 

The appellee testified that she did all of the 
house work including the scrubbing, cleaning, cooking, baking 
of bread three times a week, washing, and in addition she was 
engaged during the day and at night in nursing and attending to 
the needs of Mrs. Elam. It is uncontrodicted that during the 
time compensation is claimed, that Mrs. Elam was bedfast and re- 
quired a great deal of attention. Appellee further testified that 
she was required to lift Mrs. Elam onto and off the nursery pan 
several times each day, turn her in bed frequently, rub her feet 
during the night, carry her water to drink, feed her, give her 
medicine, and carry out the papers on which Mrs. Elam spit. This 
testimony of the appellee is corroborated, to some extent, by 
other witnesses. 

The testimony of the appellee relative to the amount 
and character of such work and labor is contradicted by the evi- 
dence of the appellant and his two daughters. 

Appellee further testified that she was sufficientis 
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acquainted with the handwriting of the appellant to indentify 
his signature; that she had seen him sign checks; that ap- 
pellant's own signature was signed to the application for a 
child. Appellant, as a witness for the appellee, denied that 

he signed his name to the application; that he did not tell his 
wife to sign his name to the application and that he had noth- 
ing to do with getting girls from the said home, and that he did 
not want them at his home. He testified further "Mrs. Elam 
told me she had made an application for her, but she done her 
business and I done mine.” Also, de did not think that an 
application had been made for appellee, but that the application 
was made for some other girls. 

Je M. Danicls, cashier of the State Bank of Hoiles 
& Sons, testified on behalf of appellant, that he had seen Mr. 
Elam write, and seen his signature on papers once or twice a 
month, and in his opinion, the name of the appellant appearing 
on the applieation is not the signature of Mr, Elam. 
| From the foregoing testimony, it would appear that 
the status of the appellee in the Elam family, at the time of 
her entranee in the home of the appellant is not clear. If the 
appellant signed the apolication, which provided that the 
applicants should treat the child as their own and take her into 
their family, educate and support it as if it were their own 
child, appellant no doubt would have stood to the child in loco_ 
parentis upon her reception into the Elam home. Rosky Vv. 
Schmitz, 110 Vash. 547; 188 Pac. 493, 10 Aw Le. Re 135. 

Appellant did testify that the appellee lived with 
him as a member of his family and that he furnished her with 
food, medical attention and clothing. Appellee testified that 
she went about the house of the appellant at her pleasure ana 
that it was her home; that she ate at the family table; that 
she told Mr. Elam that according to the application he was to 
xeep her in school and that appellant replied that she } OULG 
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have to stay at home and take care of Mrs. Elam. Appellee 
never asked Mr. Elam for money to pay for taking care of Mrs. 
Hlam. She further testified that she expected to be paid 
for her services after she quit school and worked, as she 
stated, as a maid and nurse for the Elams. According to her 
testimony, she asked Mrs. Elam in 1923 if she was going to 
pay her for nursing her and Mrs, Elam said, “No”. The 
appellant and appellee during the time she rendered the ser- 
vices in question, occupied the same room with Mrs. Elam during 
the night time so both would be at hand to aid Mrs. Elan. 

Counsel for appellee tried their case before the 
jury on the theory that the evidence showed an implied con- 
tract on the part of the appellant to pay for the services 
rendered by her for appellant, beginning the latter part of 
October or the forepart of November, 1923. If the evidence 
shows that the appellee was taken out of school, contrary to 
the terms of the application and was required to perform the 
duties of a nurse and servant in the Elam home to do other 
menial services about the house and was treated as a nurse 
and maid, then these facts are circumstances tending to prove 
the existence of such an implied contract. The gist of the 
action is, therefore, the circumstances under which appellee 
so lived and worked in appellant's family at the time the 
services were performed for which compensation is sought. 
Whether appellee was living as a member of the appellant's 
family or working there as a nurse and servant, was a question 
for the jury to determine, and it was essential that the in- 
structions given to the jury should have been free from material 
error. McCrory ve Lancaster, 44 Ill. App. 212; McMillan v. 
DeTamble, 93 Ill. App. 65. 

The rule governing cases of this character is laid 
down in the case of Sherman v. Whiteside, 190 Ill. 576, 2s 
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follows: “In the ardinary cases of service rendered by on 
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to another with the assent and approval of the person for whom 
they are rendered, the law raises the implied promise to pay; 
but where the family relation exists, the implication does not 
arise from the mere rendition of the services, and the law 

will rather infer that it was rendered on account of the mutual 
obligations between members of the same family. In such cases, 
an agreement to pay for services must be established either 

by proof of an express contract or facts from which an infer- 
ence of such an agreement will arise. Such facts must justify 
the conclusion that the parties were dealing on the footing of 
contract, and that both parties cxpected the services to be 
paid for." To the same effect are the cases of Heffron v. 
Brown, 155 Ill. 322; Finch v. Green, 225 Ill. 304; Collar v. 
Patterson, 137 Ill. 403. This rule is applicable where a 
minor sues for serviecs rendered his foster father who had 
taken him into his family under an agreement to rear him as his 
own child. Deppen v. Personette, 93 Ill. App. 515. And in 

the case of Smith v. Birdsall, 106 Ill. App. 264, we find the 
rule statcd as follows: "A person standing in loco parentis 
cannot recover for the support and care of the child nor ean 
the child recover for services rendered to the parent, unless 
there was an express contract between them for such compensa- 
tion, or unless the contract for such compensation be established 
by proof of such facts and circumstances as show that both par- 
tics at the time the services were rendered contemplated or in- 
tended pecuniary recompense other than that which arises en- 
tirely out of the family relation. This means more that the 
mere promise to pay which the law implies where one person does 
work for another with the knowledge and approbation of the other. 
Such implied promise is refuted by the relationship between the 
parties. To establish a contract by facts and circumstances the 
evidence must show that when the services were rendered both 
parties expected them to be paid for--the one expecting to 
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reccive payment and the other to make payment at the time the 
services were rendered," 

Among other instructions the trial Court gave, on 
behalf of the appellice, the following: 

No. ls “The Court instructs the jury that when 
one person labors for another with knowldge and consent, and the 
latter voluntarily takes the benefits of such labor, then the 
law Will presume that the person doing the labor is to be paid for 
his, or her, labor unless the contrary is shown by the evidence; 
and if no special contract is provided for fixing the price, then 
the person doing the labor is entitled to have what his or her 
services are reasonably worth." 

No. 7. “The court instructs the jury, as a matter 
of law, that the husband is liable for the necessary household 
expenses and in this case if you believe from the evidence that 
the plaintiff rendered services in taking care of and nursing 
Cypha Elam while she was the wife of the defendant, then in that 
case, such services are necessary household expenses." 

Instructions Nos. 1, 2, and 6, were erroneous for 
the reason pointed out in the case of McCrory v. Lancaster, 44 
Til. App. 212. In passing on an instruction of a similar nature 
as those in this case, the court in the case just cited said: 
"This instruction is bad, inasmuch as it confines itself to the 
proposition as to whether the services sued for were rendered at 
the request of appellant's wife and accepted by the appellant, and 
entirely ignores the other proposition, for the jury to ascertain 
from the evidence as to whether she went into the family as a 
member thereof and for a home, or some other inducement than a 
pecuniary one for her labor." We do not think that the error in 
these instructions were cured by any other instructions given 
in the case, for although the law may be stated correctly in some 
of the instructions this will not cure material defects in others, 
in a close case, as the jury will be free to accept the erroncous 


instruction of the Court. Wall v. Wall, 69 Ill. App. 389; 


Noy 





McMillan ve. DeTamble, 93 Ill. App. 65. We think that instruction 


No. 7e is subject to the same objection as those pointed out 


ia 


in the other instruction just quoted. The appellant also objects 
to the other instructions given on behalf of appellee, but we 

arc of the opinion that the law as there stated is substantially 
correct. 

The Court is aware that the appellee is suing for 
her services performed while she was a minor, and the Courts will 
look closely to a minor's protection. This doctrine of the law 
meets with the approval of this court. However, we are of the 
Opinion that the rule governing a case of this kind has been 
definitely established by the decisions of the courts of our 
State as above quoted and cited. 

We are of the opinion that upon appellee's theory, 
there was sufficient evidence to submit the case to the jury, 
under proper instructions of the Court, and that justice re- 
quires that this case be reversed and remanded. The judgment 
of the Circuit Court of Bond County is hereby reversed and the 
cause remanded. 

REVERSED AND Ri? ANDED. 


Not to he reportec, 
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APPELLATE COURT OF ILLINOIS 
FOURTH DISTRICT 
FEBRUARY TERM, A. D. 1928, 

TERM NO. 25. AGENDA NO, 21. ~ 
AGT A Gen ? 
ie | A | vy 7y & ~ 

JOE CAMPANELLA, : Pueeweay savas ce 

Appellant, 


ia : APPEAL FROM THE CIRCUIT 
ILLINOIS POYER AND LIGHT a i a id 
CORPORATION, a Corporation, : 

Appellee. 
WOLFE, J. 

The plaintiff brought his action against the 
defendant in the Circuit Court of Perry County to the May 
Term, 1927. The case was tried at said May Term of court be- 
fore a jury. The defendant submitted a motion and an in- 
struction to the Court at the close of the plaintiff's tes- 
timony, requesting a directed verdict, which instruction was 
refuscd. A similar motion and instruction were submitted by 
the cefendant at the close of all the testimony offered in 
the case, Tho motion at thet time was granted and the in- 
struction given directing o verdict in favor of the defendant, 
The jury by their vercict found the issues in favor of the 
defendant. Motions for a nev trial and in arrest of judgment 
were spsununea: but no judgment was entered in the case. 

The plaintiff perfected an appeal to this Court 
at the October Term, A. D. 1927, which cause was reversed and 
remanded on the discovery that no judgment had been entered 
in the case by the trial court. At the November Term, A. D. 
1927, of the Circuit Court of Perry County, the defendant 
made a motion to enter a true and correct judgment in said 
case nune pro tunc as of the May Term, A. D. 1927 of said 
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Court. The Plaintiff entcrcd a cross motion to strike the 
cause from the docket. After a hearing on the respective 
motions the.Court entered judgment in favor of the defendant 
ana denied the motion of the plaintiff, and directed the 
Cierk of the Court to cnter judgment upon the records in 
full anc propcr form in favor of the defendant and against 
the plaintiff in bar of the action and the costs of said 
Suit against the plaintiff as of date of August lst, 1927, 
and as of May Term of said court, A, D. 1927. To which ene 
try of judgment plaintiff duly excepted and prayed an appeal 
to this Court. 

The plaintiff assigned as error that the Court 
had no jurisdiction to enter a nune pro tunc judgment as of 
the May Term, A. D. 1927, his main contention being that there 
was no record nor memoranda of any record, either by the Clerk 
or by the Judge, for which the nunc pro tune judgment could 
be legally entered. 

The Court had no right to enter a judgment nunc 
pro tune at a subsequent term unless judgment was in fact 
entered at a previous term and was not entered of record 
through some fault, ncgicct or ovor-sight of some one whose 
dwty it was te record such judgment, or, unkess there are 
some minutes, or papers in the record that show that such 
orcer was in fact made. (People v. Rosenwald, 266 Ill. 548- 
554; Stein v. Meyer, 253 Ill. 201; People v. Wilmot, 254 Ill. 
554. 

We are of the opinion that there was not a suf- 
ficient record or memoranda of such record, to authorize the 
trial Judge to enter a nunc pro tunc judgment as of May Tern, 
Ae De 1927, but we see no reason why judgment should not be 
entered on the verdict at a subsequent term of Court. 

The judgment of the Perry County Circuit Court 
is hereby reversed, and it is hereby Cirected that judgment 


be entered on the said verdict in open court, at the next term 
of the Perry County Circuit Court. 


REVERSED AND REMANDED WITH DIRECTIONS. 


Not to be reported. 
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| FOURTH nfstR 
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MAY TERM, A. D. 1928. 





TEAM NO. Se AGENDA NO. 13. 
ILLINOIS MIDWEST JOINT ‘ P9AQAQOTA apne 
STOCK LAND BANK, ~EZ LA. OOS 


Defendant in Error, 


ee 


eK ERROR TO THE CIRCUIT 
6 
: COURT OF EDWARDS COUNTY. 
GEORGE J. MC MAHON, et al., 
(George J. McMahon, 
Plaintiff in Error. 


BARRY, P. J. 

The question presented in this case is identical 
with that in Term No. 4 at the present term of this Court 
between the same parties. For the reasons stated in the 
opinion in that casc, the order confirming the Master's report 


of salc in the case at bar must be confirmed. 


ORDER CONFIRMED. 


Not to be reported. 
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TERM NO. 8. AGENDA NO. 16. 


z 4 & Pee 
JOHN OWENS, ) Vo 
' Appellant. ) 
) APPEAL FROM CIRCUIT COURT 
VSe OF 
MADISON COUNTY, 
S. T. SANDERS ) 
Special Administrator, etc. ) 
Appellee. 


Barry, P. J.= Edmund Owens and John Owens were bachelor 
brothers who lived together for many years. Edmund owned a 
small 40 acre farm and was blind for more than thirty years 
He died September 24, 1926 at the age of 78. John rented 
the land from his brother and for many years each assisted 
in the cooking and house-keeping. John paid no board and 
so far as the record shows he received no compensation for 
his scrvicese Following the death of Edmund, appellant 
filed a claim a, ainst his estate for the sum of $5, 000.00 
for services alleged to have been rendered the deceased in 
earing for him by reason of his blindness and sickness, 

The presumption that services rendered by 


a member of the family were gratuitous, may be overcome by 


proof, either of an expressed contract, or of a contract estab= 


lished by such facts and vircumstances as show that both parties 


contemplated or intended pecuniary recompense other than that 


naturally arising out of the family relation; Heffran vse.Brown, 


155 Ill. S22, 
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Catherine Owens, a niece of the claimant, 
testified that she had known the parties for about twentys 
six years; that she was at the home of Edmund Owens about 
four days before he died and that she heard him say to the 
claimant that he was well satisfied with the way he had things 
fixed; that he wanted claimant to have what he had when he 
was dead and gone for taking care of him; that about three 
weeks before Edmund died, he said he wanted claimant to have 
everything he had; that he should not worry when he was 
dead and gone; he should have all he had for taking care 
of him; that those statements were made to claimaant; 
that witness heard the deceased make seatenenearte ataaabe 
at other times, all through the years; that when deceased 
would send to towm to buy anything he said for claimant not 
to worry, for there would be plenty left for him when he 
was dead and gone, 

Zeph Owens, a gousin of the parties, testi- 
fied that he had a conversation with Edmund Owens in April 
or May , 1926, with reference to Lex claimant was to be paid 
for his services and that the deceased said he wanted claim- 
ant to have the place as long as he lived. 

Naney Fritehie, testified that in the fall 
of 1925 she had a conversation with Edmund Owens in which 
she said to hims- "Well, poor old John, he works like a mule," 
and that Edmund replied:* "Yes, well, I am going to remember 
him; I have got everything fixed in black and white; he will 
get what I have got, but, there are three in the family I 
am going to remember," and he " up and told her who they 
were; that he said he had a little cash and that he was going 
to remember Wesley Owens, Nettie Sanders and Ada Fry, She 
says that Jennie Owens then came up the hill and Edmund said, 
"We will talk after a while,” and he said:- "I have got things 
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fixed and I ecm satisfied; I have it in black and white," 

We find no other evidence in the record bearing 
upon the the question of the compensation, if any, appellant 
was to receive for his services, There is no evidence that 
appellant at any time said or did anything to indicate that 
he expeeted his brother to pay him for his services or that 
he intended to make a charge therefor. There was no 
express contrast. In the absence of an express contratt 
the evidence must show that when the services were rendered, 
both parties expected them to be paid for; Miller vs. Miller, 
16 Ill. 296; Heffron vs. Brown, supra. 

Practically all of the conversation testified 
to by Catherin Owens, occured within the last three weeks of 
Edmund's life, While she testified to statements made prior 
to those last referred to, yet they were of a very general 
nature and insufficient $o prove a contract. Zeph Owens 
si-ply says that in April or May, 1926, Edmund told him he 
wanted claimant to have the place as long as he lived. It 
is unnecessary to repeat the testimony of Nancy Fritahic. 

At most it simply shows tint Edmund Appreciated his brother's 
services, and that he invonded to remember him for what he 
had done. 

The facts relied upon by claimant to estab~ 
lish a contract are of the same general nature as those 
which were held to be insufficient in Collar vs. Patterson, 
137 Ill, 403, In that case a witness testified that she 
heard several conversations between the claimant and the 
deceased as to what the deceased intended to do for the 
claimant; that the last conversation was about two weeks 
before the death of the deceased; that deceased said:=- 

"Tl wish I could do now as I sould a few years age," and the 
claimant asked why; that he said he would make a deed for 
more land than he had given her, that she hag done more 
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for ss anybody else ever had, but he had made provis~ 
ion for her, that she would have plenty in her old days, 
that she had taken care of him as a child would have done, 
and that he thought if anybody ought to have anything that 
belonged to him she ought to have it, that she had stayed 
there and done all the work, and nursed him when he was 
sick, that he had never given her anything to amount to 
anything, and that he wanted her to be paid for what she 
had donee. In that case the court said:=- "This evidence not 
only fails to show an acknowledgment on his part to pay a 
debt, but clearly shows that the deceased did not under- 
stand that any indebtedness exsisted in claimant's favor 
against him, in the sense of a legal liability." 

Under the law and the evidence we are of . 
the opinion that the court did not err in directing a 
verdict at the close of appellant's evidence. The judgment 
is therefore affirmed, 

AFFIRMED. 
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Appellant, 


APPEAL FROM THE CIRCUIT 
COURT OF ST. CLAIR COUNTY 


VSe 


EAST SIDE LEVEE & SANITARY DISTRICT, 


; 
) 
) 
Appellee. ) 


BARRY, Pe Je 

Appellant sued to recover damages alleged to have 
been caused by appellee by reason of water escaping from its 
canal and sub-canal and spreading over appellant's land. The 
cause was tried before a jury and at the conclusion of appellant's 
evidence the court directed a verdict in favor of appellee. 

Counsel for appellant, in their statement of the 
case, say that the particular negligence complained of is that 
appellee by its system of drainage caused water to flow over 
appellant's land which had never done so before. In other words 
appellee had diverted the natural flow of the water. In their 
argument of the case counsel made the following statement:- 
"The negligence complained of consists of permitting the valve 
in the levee above the Missouri Pacific Railroad to remain open 
long enough for the water from the canal to flow through the 
valve into the sub-canal and over the land right east of the 
Missouri Pacific Railroad, thence after acewmlating, to flow 
under the Missouri Pacific Railroad and over the land lying be- 
tween that railroad and the East St. Louis, Columbia & Waterloo 
line and hard road." 


The evidence shows that appellant's land is bottom 
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land and subject to overflow before the canal or sub-canal was 
constructed. If appellee diverted the water from its natural 
course and thereby caused water to flow over and upon appellant's 
land which would not have reached that land in the course of 
nature, or if by such diversion the overflow and consequent injury 
to orops, etc., were increased there by appellant would have a 
cause of action; Sanitary District v. Ray, 199 Ill. 63-67. 

We find no evidence in the record legally tending 
to show that appellee diverted any water from its natural course 
or caused any water to reach appellant's land that would not 
have gone there in the course of nature. The evidence shows 
that in 1903 there was no canal and no sub=-canal. The statute 
under which appellee was organized did not become a law until 
1907 and while it does not appear in what year appellee was 
organized it is quite evident that it was some time subsequent 
to 1907. In 1903 the river stage was 35 feet, while in 
May, June and July 1927 it was 36 feet, The damages sought to 
be recovered were alleged to have been sustained by appellant 
during the spring and summer of 1927. Appellant testified that 
in 1903, when the river stage was three feet lower than in 1927, 
the water upon his land was five feet deep. In 1903 the water 
followed its natural course. He testified that in 1927 the water 
on his land was from six inches to three or four feet deep. It 
is quite apparent therefore, that appellant did not cause water 
to flow upon his land which had never gone there before. That 
being true he failed to establish a cause of action and the 
court did not err in directing a verdict in favor of appellee. 

JUDGMENT AFFIRMED, 


Net tc be reported. 
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VS. 


COURT OF ST. CLAIR COUNTY. 
ALTON & SOUTHERN RAILROAD COMPANY, 
Appellee. 


ee 


NEWHALL, Je 

This is an appeal from the judgment of the Circuit 
Court directing a verdict for appellee, at the close of all the 
evidenee, in an action of case brought by appellant to recover 
damages for injuries sustained by her while endeavoring to 
cross appellees tracks in State Street in East Ste. Louise 

The original declaration charged general negligence 
to Which a plea of not guilty was filed. 

The evidence upon the part of appellant shows that 
on November 21, 1925 at one ofclock A. M. appellant and her 
husband were driving in an automobile east in State Street. 
Appellees tracks extend across State Street in a northerly 
and southerly direction. On the south side of the street there 
was located a brick building about seventy-five feet west of 
the crossing, and between this building and the crossing was a 
coal office about twenty-five feet from the south side of State 
Street. On the north side of the street, near the crossing is 
a small building used as a waiting station for street car pabrons. 
For a distance of two blocks west of the waiting station, there 
were no other buildings to obstruct the view of appellees tracks 
to the north of state street. Immediately west of appellees 
main tracks and south of state street a spur track upon which 
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a coal car was standing the morning of the accident. An 
electric are light was suspended in the street about fifty feet 
west of the crossinge Two street oar tracks occupy a space 

of about tyventy feet on State Street and on both sides of the 
gar tracks was a conerete slab pavement about eighteen feet 

in width. 

Appellant testified that she was driving her car 
homevard in an easterly direction on the south side of State 
Street, approaching the tracks of appellee where they cross 
State Street; that she was familiar with the crossing and knew 
the surrounding conditions; that she ‘could not see-any dis- 
tance at all to the right down the railroad track and that is 
where she was looking to the right; that she proceeded until 
she got within fifteen feet of the crossing when she saw the 
engine of appellee; that she then stepped on the brake, turned 
her car to the right and the engine struck her car on the left 
Nc es husband by reason of the collision were thrown 
through the right door of the auto onto the pavement. The auto 
after the collision remained in gear with power on and was pushed 
on with the engine to the south side of State Street where it 
was jammed between the engine and the standing coal car on the 
spur track and as a result the car was wrecked beyond repair; 
that appellant suffered bodily injuries as a result of the 
accident which required medical attention. That prior to seeing 
the train she hatin't heard anything; didn't hear any bell ring- 

ing or whistle blow. 

On cross examination appellant stated there was 
a light on the east side of the crossing near the waiting station 
and that she saw the glare of the light over the crossing; that 
in coming out State Street she drove about twenty five miles 
per hour; that she did not see any light until she got within 
fifteen feet of the tracks; that she looked to the left when she 
was about twenty feet back fram the track and did not see any- 
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thing; that at 42nd Street (which is 150 feet west of the cross- 
ing) she was going tventy-five miles an hour and slowed down to 

fifteen and threw her car into second gear and when twenty feet 

from the crossing was going about ten miles per hour. 

Charles Merker, husband of appellant, testified 
that he was riding with appellant on the right frort seat of 
the auto; that he first saw the cngine when it was crossing the 
north street car track, when his wife applied the brake and 
turned the auto to the right; that he did not see any lights, 
hear any bell or whistle; that there is a street are light be- 
trveen the brick building and the crossing; that she speed of 
the auto was reduced to five miles an hour when it was turned to 
the south by appellant; that there was no obstrudtion on the 
north side of the street except the street car waiting station 
whieh was about twenty five feet from the railrapd track, the 
building being an-open one about twelve feet high and five feet 
deep. 

The witness Dennis testified on behalf of appellant 
that he was driving east on State Street, when appellant passed 
him going about twenty miles per hour up to the crossing; that 
he followed appellant and was about fifteen feet in the rear when 
they approached the crossing; that he slowed down pulled over 
to the curb and stopped; that appellant put on her brakes swerved 
to the right and the railroad engine struck the side of appellant's 
auto; that the train was on the road when he first saw it; that 
he did not hear any bell or whistle; that his car stopped about 
twenty fect from the crossing; when appellant applied her brakes 
she was going about twenty miles per hour; that there is a 
light about fifty feet from the crossing at 42nd and State Street 
that after you go past the light there is nothing to obstruct 
the view as to the approach at the crossing; that when he first 
sav the engine appellant's car was - about sixty feet from the 
crossing and the engine was then at the car tracks; that when 
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the engine struck appellant's car it was about twenty-five 

feet from where it was when he first sav it; that the appell- 
ant's car traveled about sixty feet while the engine was travel-~ 
ing twenty-five fect. | 

The testimony on behalf of appellee congistca 
of four members of the train crew and three witnesses who were 
seated in an automobile that was parked on the west side of 
the crossing, waiting for the train to pull over the crossing. 
The car in which they were seated was about thirty feet from 
the crossing and they testified that they heard appellant's 
car come from the rear at about thirty-five miles per hour; 
that it struck the side of the engine when it was just about 
across the street; that there was no obstruction to the view 
on the north side of the street for a distance of two blocks 
west of the crossing; that the train consisted of an engine and 
seventeen dars and was traveling at about five miles per hour 
when it crossed State Street. 

At the close of appellant's evidence and again 
at the close of ali the evidence appellee moved the court for a 
directed verdict in its favor. The instruction was refused at 
the close of appellant's evidence and was given at the close of 
all the testimony. 

After the filing of the original narr an additional 
count was filed, to which a demurrer was interposed and then 
appellant withdrew the additional count. At the close of the 
evidence a request was made to refile this additional count, 
which was denied.and at the same time leave was asked to file 
a second additional count charging wilful and wanton negligence 
which request was also denied, Appellant contends that the court 
erred in denying leave to file the additional counts; that the 
court erred in directing a verdict for appellee and in refusing 
to admit certain evidence offered after the court had indicated 
it would direct a verdict for appellee. 
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In our view of the case, it is unnecessary to 
discuss the evidence with relation to the negligence of 
appellee. There is a direct conflict in the evidence in the 
question of whether a whistle was blown or a bell sounded in 
compliance with the statute. There is, however, no conflict 
with respect to the unobstructed view of appellee's tracks on 
the north side of State Street. 

The serious question relates to whether or not 
appellant was guilty of contributory negligence which was the 
proximate enue of the accident. 

Appellant testified that she approached the 
crossing in question at a speed of twenty miles per hour which 
was in violation of the provisions of Section 161 of the Road 
and Bridge Act which requires every person approaching any 
highway crossing a railroad at grade to reduce the speed of 
their vehicle to a rate of speed not exceeding ten miles per 
hour e 

Appellant further stated that she was familiar 
with the crossing in question, that she did not make any ob- 
corvyations to the north side of State Street until within 
tventy feet of the crossing, and first saw the train approach- 
ing from the north within fifteen feet of the crossing and then 
she endeavored to stop, but it is evident that on account of 
the excessive speed she was umable to avoid a collision. The 
witness Dennis who was traveling fifteen feet.in the rear of 
appe llant observed the train coming on to the crossing when 
appellant's car was sixty feet therefrem, and he, altho going 
at the same speed as appellant, brought his car to a stop twentv 
feet from the erossing; that he sav the train travel a dis- 
tance of twenty-five feet across the street and during the 
same interval appellant's car traveled sixty-feet nearer to the 
crossings 

On a motion to direct a verdict only that evidence 
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can be considered which is in favor of the party against whom 
the motion is directed, and that evidence must be considered 
in the light most favorable to that party, together with all 
Legitimate inferences which may be drawn from it in his favor. 
Shannon vse Nightingale, 321 Illinois 168. 

It is a generally recognized fact that railroad 
crossings are dangerous places, and it is the settled law in 
this state that one who approaches a railroad crossing must 
approach it using an amount of care commensurate with the 
known dangers Burns vs Chicago & Alton Railroad Company 223 
Illinois Appellate 439. 

When there is no conflict in the evidence and the 
court can clearly see that the injury was the result of the 
negligence of the party injured, it is the duty of the trial 
court to instruct a verdict for the defendant. (Reidler vs. 
Dvanshav 200 Illinois 425. Goodman vs, Chicago & Eastern Ry. 
Company, 248 Ill App. 128.) 

We have come to the conclusion that appellant did 
not prove that she was in the exercise of due care and caution 
for her ow safety at the time of the accident, and therefore 
not entitled to recover under the evidence and that the trial 
court did not err in instructing the jury to find a verdict 
in favor of appellee. 

As to the contention that the trial court erred in 
refusing to permit appellant to file certain additional counts 
at the close of the evidence, it appears that these additional 
counts are not contained in the bill of exceptions and the 
clerk had no right to file and insert the same in the common 
Jaw record. Leave was not granted to file the same and the 


contents of the additional counts with the ruling of the court 
denying leave to file could only be showm by a proper DLLL of 


exceptions. People v. Arnett 317 Ill. 425. Riley v. Lawson 164 
Til: Appe 297. Harris v. Willis 209 Ill. Appe 402. 


For the reasons above stated the judgment of the 
circuit court is affirmed. 
AFFIRMED. 


Not to be reported. 
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AGENDA NO. 17. 


: APPEAL FROM THE CIRCUIT 
: COURT OF ST. CLIAR COUNTY. 


WILLIAM KLOESS, 
Appellant. : 


NEWHALL, J. 


Appellee brought a suit in assumpsit against 


appellant upon a note signed by appellant as endorser, and re- 


ceived a judgment for $2266. 


The declaration consisted of a special count and 


the common counts. Appellant filed a plea of non-assumpsit and 


a special plea alleging that the note was signed by him on the 


express agreement that he would not be called upon to pay the 


note out of his own funds, but that payment would be made from 


and out of cortain accounts receivable, pledged to repay said 


note, and that sufficient of said accounts receivable were,in 


fact, collected to pay the said note. 


Issue was joined and casc tried before a jury, 


which rendered a verdict against appellant, and after motion for 


new trial judgment on the verdict was entered against appellant. 


The evidence showed that the note sued upon bore 


date August 15, 1924, and was for the principal sum of $10000.00, 


signed by the Hoerr-Adams Shoe Company, a corporation, as maker, 


and payable on demand to appellee; that G. D. Klemmo, William 


Kloess (appellant), and Otto Adams signod said notes as endrsers; 


that appellee, Kienme, and Kloess vere members of the board of 
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directors of said Shoe Company, and that the officers consisted 
of appelice, who was treasurer, appellant, secretary, ane 
Kilemme, the president. 

The Shoe Company was in financial straits, and 
needed money to carry on its business, and appellee loaned the 
Company $10000.00, and took the note in question with the afore- 
mentioned endorsers, The note on its face recited that 
"accounts in the sum of $12500.00 are heroby pledged as collat- 
eral to secure the payment of this note," 

The evidence does not show that any specified 
accounts were ever actually pledged or delivered to appellee. 
Accounts receivable belonging to the Company were from time to 
time collected and applicd cither by the bookkeeper or officers _ 
of the company in payment of debts other than the one in question. 
Tho Shoe Company ‘became bankrupt in May, 1925, and from the assets 
of the Company there was paid on the note $2546.98, leaving a 
balance unpaid of $7870.00, of which balance Klemme and Adams 
each paid one-fourth part or $1969.50. Appellee assumed and 
agreed to stand a one-fourth part of the loss, leaving a balance 
of one-fourth or $1969.50, which was sought to bo collected from 
appellant as co-endorser,. 

Tho evidence shows that for a time the original 
note was lost or misplaced, and that the parties executed dupli- 
cate notes, which had different signers, but, in view of the fact 
that the original note was found and suit brought thereon, tho 
alleged circumstances concerning the making of the subsequent 
duplicate notes boosme immaterial under the issues presented 
here for consideration. . 

Appollant contends that, beeause the note recites 
that accounts were pledged as collateral, and that the Company 
had collected gertain accounts receivable, and did not apply 
the same on the note in question, appellant was thereby re- 
leased as endorser. 
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The evidence does not show that any specified or 
certain accounts, which could be identificd or segregated, were 
ever, in fact, delivered to and came under the control or dir- 
ection of appcllee, It is true that appellee was treasurer and 
paid out moneys of the Shoe Company on other indebtedness that 
may have been collected from accounts owing the Company. On the 
other hand, the proof shows that appellant was secretary of the 
Company, and, to a certain extent, had control of the accounts 
of the Company, but that he never delivered or set aside any 
accounts to appellee as collateral for the note in question. 

It is apparent that the Shoe Company was in need of funds, and 
that whatever moneys were collected by the bookkeeper and 
treasurer were used by the Company to pay other company debts. 

There is no evidence in the record to support the 
contention that it was the understanding when the note was 
signed that the same should be paid out of accounts receivable 
belonging to the Shoe Company, and, in the absence of any evi- 
dence showing that certain definite specified accounts were act- 
vally pledged, we are of the opinion that appellant failed to 
prove the allegations of his plea. 

Error is assigned on the refusal of the Court to 
give appellant's "refused" instruction numbered three. There 
was no competent evidence in the record upon which to base this 
instruction. The proof did not show that any particular accounts 
were pledged or that appellant ever collected any moneys on any 
accounts that wore alleged to have been pledged. We are of the 
opinion that the Court did not err in refising this instruction. 
Evidence was offered as to certain facts sct forth in the affi- 
davit of merits attached to appellant's plea, but these facts 
were not put in issue by any plea, and are wholly immaterial to 
the issues presonted here. These facts relatod to the execution 


of certain alleged duplicate notes, which are not sued upon or 
properly in issuc in this case, 
We are of the opinion that the judgment’ of the trial 
Court is supported by a preponderance of the evidence, and the 
samé is accordingly affirmed. 
AYP IRMED. 
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TERM A.D. 1928, 
LL ON 
Pad 
TERM NO. le AGENDA NO.12, 
THE PEOPLE OF THE STATE )} Sir ayatte UX 6 
OF ILLINOIS. 
Defendant in Error, ERROR TO THE COUNTY COURT 
VS» OF 
HORD heer. CLAY COUNTY. 
Plaintiff in Error, ) 
Wolfe, Je Plaintiff in error was convicted of the un 


lawful possession and unlawful sale of intoxicating liquor 
in the county court of Clay County. The information con= 
sisted of two counts, The first count charges the unlayw 
ful possession of liquor, and the second the unlawful sale 
thereof, The information was filed by the State's Attorney 
on the fourth day of August, On the next day thereafter | 
the defendant was arrested by the sheriff of Clay County. 
Previous to the trial counsel for the defendant filed a 
motion asking the eurt to order the sheriff to return to 
the defendant a certain fiveedollar note, lewful money of 
the United States, taken by the sheriff from the defendant ~ 
at the time or immediately after he was placed under arrest, 
His motion was denied. The defendant also entered a motion 
to quash the information, which was overruled. The next 
motion was for a bill of particulars, which was denied. 

This was followed by a motion challenging the array, based 
upon various grounds, whieh was also denied. Trial was 
had before @ jury and the defendant was found guilty on 
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both counts, The judgment of the court was that he pay the 
sum of $500.00 on the first count and a like sum on the 
second sount and that he stand committed to the county jail 
for a period of sixty days, He took the to the Supreme 
Court, alleging that a constitutional question ji¢ involved, 
in that he was denied his constitutional rights by the refusal 
of the court to enter an order requiring the return of a 
certain fiveedollar note prior to the commencement of the 
triel, It appears that this five-dollar note had been 
marked by the State's Attorney of the county and given to 
the witness @lco Clumbaeker, who testified that she pur- 
chased whiskey with it fran the plaintiff ih error, It 
was found in his possession when he was searched by the 
sheriff after arrest. Plaintiff in error explained that 
he secured the bill from Cleo Crumbacker by changing the 
same , at her rowuest, to money of smiller denomination. 

In transferring this cause fom the Supreme 
Court to this Court, the Gourt through Justice Stone says: 
"Tt is claimed by counsel for plaintiff in error that the 
search made by plaintiff in error and the seizure of the 
fiveedollar note were in violation of his constitutional 
guarantee against unreasonable search and seizure, and that 
the money was not competent as evidence and should have been 
returned to him. This question has been frequently decided 
in this State, The rule laid down in the case is, that gene 
erally where an arrest is made by an offiser who has reason~ 
able ground for believing the person arrested is implicated 
in the erine, sueh officer has a right to arrest without a 
warrant and to search the person arrested without a search 
warrant, The guaranty of the constitution is not against 
all search and seizure but against unreasonable search and 
seizure, and does not extend ta immnity from search on 
arrest. {Reonle xy. Swift, 319 Tl, 3aps Lynn VS-_ People, 
Re Be 
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170 1d. 587; North v. People, 139 id, 81; Gindrat v. 
People, 138 id. 103.) It has also been frequently decided 
in this State that this court will not entertain jurisdiction 
of an appeal or writ of error from this court on the ground that 
a constitutional question is involved when the question has 
been decided anc settled by this court. (People v. Blenz, 317 
Ill. 639; People v. Fonsky, 290 id. 612; People v. Powers, 
283 id. 438.) The offense charged in this case is a misde- 
meanor. The punishment was by fine and imprisonment in the 
county jail. There are no constitutional questions involved 
in this review and no other questions giving this court jur- 
isdietion,” 

The decisian of the Supreme Court has disposed 
of the plaintiff in error's assignment of errors No, 2 and 
No. 4, adversely to the plaintiff in error, namely that his 
constitutional Tights were not invaded, and the Supreme Court 
nad no jurisdiction to hear the other part of the cases 

The plaintiff in error's first assignment of 
error is that his motion to quash the array should have sus-= 
tained for the reason that the jury had not been properly drawn. 
On the first day of the June term A. D. 1927, of the Clay County, 
County Court, the records show that the Court found that a jury 
was needed for said term of court, and ordered a special venire 
for a jury of twelve men returnable June 21, 1927 at 10 o'clock 
A. M» This venire was served by the Sheriff of said County, 
and all the orders and endorsements thereon were in regular form. 
On August 4, 1927, the State's Attorney filed an information 
charging the defendant, James Hord, with the unlavful possession 


and sale of intoxicating liquor, 


The selection of the jury was in the manner and 
form as provided by statute. It is not likely that the sheriff, 
at the time he selected this jury, had the defendant in mind or 
had the knovledge that the state's attorney was going to issue 
the information against him. 
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In the Case of the People ve. Bishop, 225 App, 
610, cited by Plaintiff in error, the Judge on his own motion 
appointed a special bailiff to select fifty men to serve as 
jurors for the trial of the cise. The Court held that the 
trial court was without jurisdiction to order a jury so drawn, 
as neither the People nor the Defendant had objected to the 
sheriff serving the venire. ‘hen there is no objection, the 
sheriff is the proper person to serve the venire.s 

In the case of the People ve. Orpiz, 320 Ills 
205, cited by the Plaintiff in error, the point that is involved 
is not the same as in this case. The only question in that 
ease is in regard to an impartial jury. One juror had formed 
and expressed epinions in regard to the case, prior to the time 
that he was called as a juror, The point in the case of the 
People v. Maukas, 292 Ill. 435, cited by the Plaintiff in error, 
is the same es the People v. Bishop, supra. Neither the 
people nor the defendant *.ade any objections to the sheriff 
serving the special venire, and the Court of his own motion 
an ci. tec a special bailiff to sérve it. 

We are of the opinion that in this case the 
County Judge complied with the lav in selecting this jury, It 
is a question whether the defendant has a right to challenge 
the array of a jury that was legally drawn when the information 
against him has been filed later in the same term of court, 
If the defendant felt that he could not have a fair and im- 
partial trial by a jury that had been legally selected, then 
the burden would be upon him to show in what manner his rights 
vould be prejudiced by having his case tried before that par- 
ticular jury. The mere assertion of the defendant, in his motion 
that he could not have a fair and impartial trial by the jury 
selected would not be sufficient cause for the court to sustain 
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sufficient cause for the caurt to sustain his motion, or 
his challenge to the array. Especially is it true in this 
case where there is no showing in what manner he would be 
;rejudiced by trying his ease by the jury selected, nor 
vnat he exercised any or all of his peremptory ehallenges 
before aceepting the jury. The record does .- show that 
the court on motion of the defendant appointed a special 
pailiff to seleet one juror to fill out the panel. 

We are of the opinion that the trial court 
properly overruled the challenge to the array of juror, 
and motion to quash the venires 

The Trial Court permitted the State's 
Attorney to amend the information, The defendant object= 
ed to the amendment for the reason that there was no 
motion to quash the information pending at the time the 
anendment was made, We know of no rule of law that would 
orevent the Court from allowing ¢he State's Attorney to 
amend the information, and it was not error for the Trial 
Court to allow the State's Attorney to so amend; Long ~ 
vs, People, 135 Jil. 435; People vs. Fensky, 297 Ill. 440. 

We think there is no merit in the plaintiff 
in error's contention that the second count coneluded 
"contrary to the form in the statute in such case made and 
provided,” We are of the opinion that each sount of the 
information properly charged an offense against the State, 
and there was no error in overruling plaintiff in’ exror’s 
notion to quash the information. 

It is contended by plaintiff in error that 
the trial court erred in modifying his instructions by 
striking out the words in such a manner that the words 
stricken out may be read to the jury, also that the in~ 
structions as gffered properly stated she law. 

Be Se 
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In People v, Foster, 388 Ill, 382, the same question was 
presented, and the Court says: 

" Counsel for plaintiffs in error state that the 
practice of striking out words in instruction and permitting 
them to go to the jury in such condition that the words stricken 
out may be read has often been condemned by this Court. However 
they cite no authority in support of this statement. We have 
frequently held that it is no part of our duty to search for 
errors or enter upon an independent investigation of the 
court's own motion in order to find material upon which to base 
a judgment of reversal. (‘Jickes v. Walden 228 Ill. 56, and 
cases there citeds) While counsel have not pointed out and 
cited authorities in support of this position we have investi- 
gated the point in quest iors Section 74 of the Practice 
Act (Hurd's Stat. 1917, p. 2244,) in its wording seems plainly 
to imply that written instructions may be given as modified. 
Tudeed, the only practical way, under this statute, to avoid 
this, would be for the trial judge to re-write every instruction 
that he wished to modjt™ in any way, and with the numerous 
instructions that are frequently asked by counsel in criminal 
as well as civil cases, the practice of re writing all modified 
instructions by the trial judge would be found very difficult, 
if not impossible." The instructions as modified we think 
properly stated the law. 

Whether the State shall be required to furnish 
a bill of particulars in a particular case and the character 
of such a bill rests in the sound legal discretion of the Trial 
Court. It is anly in cases where it is a clear abuse of this 
discretion that the denial of such a motion is held to be 
error. People v. Munday, 280 Ill. 32, In this case each count 
of the information sets forth the exact offense with hich the 
defendant was charged and we cannot see any way the defendant's 
rights were prejudiced by not heving a bill of particulars. 

6. 
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Exception was taken to the giving of practically 
all the instructions offered by the People, and also exception 
vas taken to the modification of the instructions of the 
defendant. 

In the case of ‘Iright ve Brosseau, 71 Ill. 391, 
the question of undue prominance given to under-scoring portions 
of instructions was before the Court. The Court held that it 
was bad practice to thus underline or underscore an instruction, 
as the jury might, under some circumstances, be led to believe 

hat the Court intended to unduly emphasize some particular 
part of the instructions, but held it was not reversible error 
to do so, just bad form, In this case, we are of the opinion 
that the word “prima facie” should not have been underscored, 
but the underscoring of the words “prima facie” was not error. 

Numerous objections are raised to the instruc- 
tions that were given and refused, but on the whole, we are of 
the opinion that they fairly set forth the law applicable to a 
ease of this character, and the defendant had a fair and im- 
partial trial. 

We find no reversible ecrror in this case, and 
the judgement of the Cour® Court of Clay County is hereby 

’ AFFIRMED. 
Not to be reported, 
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TERM NO. 5. AGENDA NO. 15. 
KING CITY BUILDING AND : OANRTA RL 28s 
LOAN ASSOCIATION, » 4.9 \, 66 6 


Appellant, 
ae APPEAL FROM THE CIRCUIT 


THOMAS E. SUMMERS, ET at., 
MAY E. BEAL, EXECUTRIX, 
Appellee. : 


oe 


COURT OF JEFFERSON COUNTY. 


WOLFE, J. 
In the month of November, 1926, Sarah M. Beal, 
now deceased, entered into an agreement with Thomas E. Summers 


to sell to him a residence property in the city of Mount Vernon, 


Illinois, the purchase price to be, $1600. It was further agreed 


that Mr. Summers would borrow as much money as he could on the 
property from the appellant and would pay Mr. Beal the proceeds 
of the loan. She would then take a mortgage on said lot for 
the balance of the purchase price due her, 

On November 13, 1926, the King City Building 
and Loan Association made a loan on said property and issued 
its check payable to Sarah M. Beal for $1100, the proceeds 
of the loan. Said check was cashed by Mrs. Beal on November 
24, 1926, At the time the loan was made, Mr. Summers and his 
wife, Ida M. Summers, executed and delivered a mortgage on the 
premises in question to the King City Building and Loan Associa- 
tion to secure the loan so procured. On the same day Mr. Thomas 
E. Summers and his wife, Ida, executed a note and mortgage on 
the same property to Sarah M. Beal, in the sum of $500, being 
the balance of the purchase money on said property. Both mort- 
gages were filed for record November 13, 1926, the Beal mortgages 

l. 
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at 2:30 ofclock P. M. and the Building and Loan Mortgage at 
4:00 o'clock P. M. 

The mortgaged property is now owned by James Mc 
Gehee subject to both mortgages, and owing to unfavorable con-~ 
ditions, the property is alleged to be worth less than the 
amount of the mortgages. 

On December 15, 1927, the Building and Loan 
Association brought suit to foreclose its said mortgage making 
parties defendant, Summers and his wife and McGehee and also 
Mary E. Beal, Executrix of the will of Sarah M. Beal, Deceased. 
The defendants were defaulted, except the Executrix, Mary E. Beal 
who answered the bill and filed a crossbill seeking to establish 
and foreclose the Beal mortgage as a first and superior lien. 
The crossbill was answered by the Building and Loan Associations 
The only issue tried before the Chancellor was that of priority 
of the mortgage liens. The chancellor heard the testimony, both 
oral and documentary, and decided that the complainant in the 
crossbill had a prior and first lien on the mortgaged premises, 
including solicitozr's fees, etc, and that the complainant in 
the original bill had a lien on the said property, but subor- 
dinate to the lien of the crossbill, and ordered foreclosure, etc. 

Upon the hearing of the case the Chancellor heard 
the evidence of Thomas E. Summers, who was the purchaser from 
Mrs. Beal of the mortgaged premises. Also the testimony of 
Guy A. Wood, who is the secretary of the Building and Loan 
Association. The evidence of these two witnesses was heard 
subject to the objection of the cross complainant. We find 
no ruling of the Trial Court as to whether he considered it es 
proper and competent evidence. We see no reasan why each of 
these witnesses was not competent to testify in this case. The 
witness Summers had no interest in the property, and had been 
defaulted, so that his testimony would not affect his interests 
in any manner whatsoever, and the mere fact that he had been 
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made a defendant in the case, either by the original bill or the 
crossbill, would not disqualify him as a witness.--Pain v. 
FALsOuw ly Aye) 6 GES: Dulirivs \Dufty, 245 LE. 476 ; and the 
Northern Trust Company v, Sanford, 308 Ill. 381. 

The witness, Guy A. Wood, being merely secretary 
of the company, and not a director, would be competent to tes- 
tify to all matters pertaining to the case. Casey v. Sawyer 
Biscuit Company, 163 App. 145; S. C. Institute va Aneto 157 
Ill. 568 The secretary of a corporation, even though a stock» 
holder, is competent to identify records and papers of a corp- 
oratione Nichols v. Cunningham Estate, 181 App. 190. 

Thomas E. Summers testified that he was a car- 
penter and contractor, 67 years oid. and lived in Mt. Teunont 
Illinois; that on or avout November 12; 1926, he made an agree= 
ment with Mrs. Sarah M. Beal by which he bought the property in 
question for $1600, —. was to improve the property and borrow 
money in the buiiding and loan and she, Mrs. Beal, was to take 
(second) a mortgage; that he execucc2d the building and loan 
papers in evidence, and paid to Mrs. Beal the proceeds of the 
loan, $1100, after the expenses and three months' payments 
were deducted; that he got the money on the same or following 
day, the papers were dated, and that he gave the money to Mrs. 
Beal the day he got ite He also testified that on that day or 
the next day he made a second mortgage to Mrs. Beal for $500. 
and left it with Mrs. Piercy. Some time later he traded the 
property to Joe Bailey. Mr. Summers identified the complainant's 
note and mortgage and the deed from Mrs. Beal to himself. They 
were all offered in evidence and made exhibits. 

Guy A. Wood testified that he lived in Mt. Vernon, 
and was secretary of the complainant, Building and Loan Associa: 
tion, and had been for about five years; that the property ~ 
pitjgation was orth about $1300-00s Meeoeie uNanes ese ne 
Sarah Me Beal in her lifetime, and daughter May; thas he doc 
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business with Mrs. Beal; that May Beal is executrix of her 
mother's will. He also testified that he had a conversation 
with Mrs. Beal about the Summers loan at the time it was made. 
She said that Mr. Summers was getting with us, the first loan, 
and Mr. Summers was giving to her a second mortgage of $500.00 
the balance of the purcinase money; that Mr. Summers was present 
during the conversation and at the time the mortgage by Summers 
and his wife to the Building and Loan Association was executed; 
that the mortgage was dated November 12, and the money delivered 
on the 13the 

It is the contention of the appellees that from 
the mere fact of the filing of their mortgage, prior to the time 
that the appellant association filed theirs, entitles them to 
a prior lien on these premises. 

The object and purpose of recording a deed or 
mortgage is to give notice to the public generally of the fact 
cx such conveyance being made. The parties may as between them- 
selves make a valid agreement, though a verbal one, that one 
.ovrtgage shall have priority over the other. If Mrs. Beal at 
the time she took her mortgage had notice of the existence of 
the mortgage of the King City Buildimg and Loan Association, it 
would be just as effective as to her and her estate as the 
registering or the recording of the mortgage, as the priority 
between mortgages depends not alone upon the date of recording, 
but also upon the knowledge that the holders have as to the true 
state of facts as to the titles 8.C. Institute Building and 
Loan Association v. Ayres, 177 Ill. 9; Sternback v. Leopold, 
166 Ill. 44; and Slakes v. Riley, 121 IU. 166. 

We do not see how Mrs. Beal could receive the 
major portion of the purchase price of the real estate in 
question from the King City Building and Loan Association with- 
out being put upon the inquiry as to why the Building and Loar 
Association ves making such payment. Mr. Summers and Mr. Wocd 

4. 
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each testified that there was a definite understanding between 
the building association, Mrss Beal and Summers at the time 
the mortgage was executed from Summers and his wife to the 
Building and Loan Association, that Mrs, Beal was to take back 
a second mortgage of $500 for the balance of the purchase price. 
This evidence is in no way contradicted, 

Ye do not deem it necessary to decide whether 
Norman A. Pierey the attorney was exempt from testifying in 
this case. There is competent proof in the record to sustain 
the contention of the appellant, that it was understood and 
agreed between the parties that the appellant's mortgage should 
be a first lien on the property, and that the appellee's mortgage 
wes to be a second lien on the propertye 

The decree of the Circuit Court of Jefferson 
County is hereby reversed and the case remanded with directions 
that the King City Building and Loan Association mortgage 
be held to be a first lien on the property and the mortgage 
originally given to Sarah M. Beal, now deceased, be held to be 


a second lien on said property. 


REVERSED AND REMANDED. 
Not to be reported. 



















Ba 
af a a a 


acowted gntinetsromy tights Gua ind ‘ 


tot 


ent, odd #8) etdomas® bassin es m8 





doad otst of eew Inof saqi tad preset: 19 pr tDesee | 
cove baionae aie es enanial Slt SE tam rent | Mi 
"We WOR \betoisentaes yaw ot at efor 
« rotate ebteod of warocenn # aowb Y08 08 VB) 
me th gubytkteed moc? temoxe saw yommurte ati poner 
dintade of Beebe: oti? af Tooug ¢ndtogin ek omomr o 20 
Ke booteTobay ead ok tom .Imnliegds odt 20 mobimet 
suai east sc aaieal ond pwsasinoninecnin se 
. penenvnctont edt 16 noe ceded 
Hoatot tet to saison divorlO arth Yo wotooh eft ©: Ne 
etattoonth di tw bobaenet oaxo. old beta Dewtover Wort’ 
Has egeai tos! aoltetocses asol ban sathktud yst9 gall 
2 egaat ron adt bas yttoqouy edt to nent Yertt a of oF Me 
oe od of bLod od yboaseoot wom «ined «M gesse of cove “CiMll 











PELLATE 





4 


:) OF “DLLINOIS 
FOURTH DISTRICT ! 
MAY TEAM, aA Dive EY LAL G § 
TERM NO. 12.6 AGENDA NO. 9. 
BUFFALO INSURANCE COMPANY, ° $ 
of the City of Buffalo, New york, 
Appellant, : APPEAL FROM THE 
CIRCUIT COURT 
VS. : OF JEFFERSON COUNTY. 
J. A. CARNAHAN, : 
Appellocs 
WOLFE, J. 


On the 18th day of September, 1924, a policy of 
insurance was taken in the name of Js Ae Carnahan, issued by 
the Buffalo Insurance Company of the City of Buffalo, New York, 
for $1,500, on a stock of merchandise, consisting chiefly of 
groceries, and such other merchandise as is usually kept for 
sale in grocery stores, and $500. on store and office fixtures, 
counters, etce 

The business was run in the name of J. A. Carnahan, 
& Sons, goods being bought and sold in that name; checks issued 
in payment of goods bought and used in the general courseof bus- 
iness$ checks, with which payments were made for goods purchased 
of wholesale houses; statements for such purchases were sent to 
Je Ae Carnahan & Sons and checks issued and returned in payment 
for same, until after the morning of Sunday, April 25, 1925, 
when the stock of groceries, fixtures, etc., were destroyed by 
fire. 

Plaintiff and his sons were continuously in charge 
of, conducting and managing the business until it was destroyed 
by fire. The circumstances surrounding the fire were of such 
a suspicious character that, on the 15th day of July, A. D. 1925. 
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John Carnahan, the son, and, as claimed by Plaintiff in error, 
a partner with his father in the business, was indicted by the 
grand jurors of Jefferson County Circuit Court, at the July 
Term of that court, and on April 29, A. D. 1926, by a jury, was 
tried and convieted of the crime of burning the stock of goods 
CtCe 
On December 25, 1925, plaintiff filed this suit 
to recover damages suffered by reason of the fire, and at the 
January Term, A. D. 1928, a trial was had by a jury, and 4 ver- 
dict returned in favor of the plaintiff and against the defen- 
dant for $1,750 and costs of suit. Appellant defended the 
action, filing a plea of the general issue, upon which issue was 
joined, and three special pleas setting up the defense that a 
false statement was made as to the ownership of the property 
burned, the real owners, as alleged, being J. A. Carnahan & 
Son; that one of the partners, John Carnahan, burned the 
property, and was tried, convicted and sentenced to the peniten- 
tiary ‘as punishment for committing the crime. The defendant, 
appellant here, brings this suit to the Appellate Court by appeal. 
In the trial of this case, the appellant attempted 
to prove by the ledger accounts of numerous wholesale grocers, 
who had formerly had dealings with the plaintiff, that all of © 
the accounts were carried in the name of J. A. Carnahan & Sons, 
On Objection of the plaintiff, the Trial Court refused to let 
the defendant introduce such evidence, and the defendant in- 
sists that this is reversible error. An examination of the 
record discloses that in the identification of these accounts 
it was testified without objection, that all of the accounts 
were carried in the name of J. A. Carnahan & Sons, and the plain- 
tiff himself says he did business in that name. The defendant 
has had the benefit of all the testimony that these ledgers would 
have disclosed if they had been admitted as sHaees even if they 
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had been competent proof of that fact. We are of the opinion 
that the Trial Court properly excluded these ledger accounts 
from the jury. The statutory provisions in regard to the ad- 
mission of ledger accounts are not applicable to this case. 

Exception is taken to other rulings of the 
Court in admitting and rejecting evidence. We are of the 
opinion that there was no error in regard to the admission of 
evidence, and that the casc was fairly submitted to the jury. 

We think Instruction No. 4 of the plaintiff's 
in error properly states the law, that is, that the burden of 
proof is on the defendant to prove the matters that are alleged 
in the second, third and fourth pleas, and is not a matter to be 
established by the plaintiff. After the plaintiff had estab— 
lished a prima facie case by the introduction of his evidence, 
then the burden shifted to the defendant to defcat the action 
by establishing the proof of the matters as alleged in his 
special pleas; Continental Life Insurance Co. v. Rogers, 119 
Ill. 475; Phoenix Insurance Co. v. Stocks, 149 Ill. 319. 

Exception is taken to the remarks of the Trial 
Court, claiming that the jury was thereby prejudiced against 
the defendant, and by such remarks the Court invatted the province 
of the jury to determine what had been or what had not been 
proven. These remarks were the reasons given by the trial Court 
in sustaining an objection to a question asked by Counsel for 
Defendante We cannot see any error in the Court's remarks, nor 
see what way the jury would be influenced against the defendant 
by these remarks. 

Somplainantts instruction No. 1 given by the Court 
is not subject to the criticism that the appellant gives it. 
That part of the instruction "that he is entitled to, not exceed- 
ing the sum of $2,000" has been criticised frequently by the 
higher courts, but all the cases where this instruction has been 
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criticised, have been in personal injury suits, or cases of sim- 
ilar nature. In all of these cases the damages are more or less 
speculative, and the amount of damages, if any, is not what the 
plaintiff would be entitled to, but the amount of damage sus- 
tained by the plaintiff as shown from the preponderance of the 
evidence. The damage in such case is always more or less spec- 
ulative, but ina case of this kind the damage is subject to 
exact proof, and not speculative, and in such cases we are un- 
able to find any case where the court has criticised this kind 
of an instructions We think the jury was not misled by this 
instructione 

Other instructions are criticised, also error is 
assigned for failure to give two instructions for the Defendant. 
The Court properly refused to give these instructions and we are 
of the opinion that the jury was properly instructed as to the 
lav in the case. 

We find no case that holds that it is reversible 
error in allowing the jury to take the declaration with them to 
the jury room and retaining it until they have reached their ver- 
dict, and then returning it into open court. Jn all the cases 
cited where the court has reversed the case, there have been 
other errors besides the taking of the declaration to the jury 
room. While it is not considered good practice to do so, the 
courts will not reverse a case on this ground. Especially is 
this true when the attorneys stand by and see it done and offer 
no objection at the time. 

We are of the opinion that this case was properly 
submitted to the jury, and if is for them to decide the questions 
of fact in the case. Whether J. A. Carnahan was the sole owner 
of this stock of goods was a question for the jury to decide, and 
they by their verdict found that he is. There are other errors 
assigned, but we are of the opinion that there is no reversible 
error in this case, and the judgment of the Circuit Court of 
Jefferson County is hereby affirmed. 

AFFIRMED. 
Not to be reported. 
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